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People  V.  Moore. 

A  oanBtoble  do««  not  acquire  authority  to  execute  wHts  directed  to  Che  aherfff,  la 
ooiueq[neDce  of  being  in  attendance  upon  a  seesion  of  the  einsait  conrt  in  the 
<lI«Jharge  of  Wg  duties  under  R.  S.  1888,  p.  M,  |51. 

A  riierffr  cannot  constitute  a  deputy  for  a  particular  act,  except  by  warrant  in 
writing;  and  the  arrest,  on  a  bench  warrant,  of  a  person  indicted,  and  under 
"^cognizance  to  appear,  by  one  having  only  yerbal  authority  from  the  sheriff,  if 
IQ^al,  and  does  not  discharge  the  recognisance. 

Case  certified  from  St.  Joseph  circnit  court  Moore  was 
indicted  for  forgery  at  the  March  term,  1843,  of  the  circnit 
court,  and,  being  arrested  and  brought  into  court,  pleaded 
not  guilty  to  the  indictment,  and  entered  into  a  recogni- 

^1^'~'V^  rtatutory  provisions  referred  to  in  this  case  are  stiU  in  force,  with  the 
•Mt»»that  "Penwns  may  aJso  be  deputed  by  any  sheriff  by  an  instrument  in  writ. 
iOgtodopariteularacts:"    a  L.  1871.  H  73^,  688,  6M,  66B. 

▼oL  n.  1 
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zance  with  one  Harlan,  as  his  snret j,  to  appear  at  the  next 
term  of  the  conrt  and  abide  the  order  thereof.  On  the  first 
daj  of  the  next  term,  Moore  not  appearing,  the  prosecuting 
attorney  cansed  a  bench  warrant  for  his  arrest  to  be  issned  to 
the  sherifi,  who  gave  it  to  one  of  the  constables  in  legal 
attendance  upon  the  court,  and  directed  him  orally,  to  go  to 
the  residence  of  Moore,  arrest  him,  and  bring  him  forthwith 
before  the  court,  according  to  the  mandate  of  the  process. 
The  constable  made  the  arrest  in  pursuance  of  the  sheriff's 
instructions,  but  Moore  subsequently  escaped  from  his  cus- 
tody, and  was  not  retaken.  Whereupon,  the  prosecuting 
attorney  moved  for  judgment  against  Moore,  and  Harlan,  his 
surety,  upon  the  recognizance,  and  the  following  questions 
arising  upon  this  motion,  were  reserved  for  the  opinion  of 
this  court,  viz. : 

1.  Was  the  arrest  of  Moore  by  the  constable,  without  a 
special  deputation  in  writing  from  the  sheriff,  valid  ? 

2.  Was  the  recognizance  discharged  by  such  arrest  I 

Ji  IT.  OhApmam,^  for  the  people. 

/SI  Clmlc  and  Clia%.  E.  Stucurt^  contra. 

GooDwm,  J.,  delivered  the  opinion  of  the  court 
The  first  question  is,  was  the  arrest  by  the  constable  valid  t 
The  writ  was  directed  to  the  sheriff,  and  on  the  face  of  it, 
was  a  mandate  to  him,  to  be  executed  by  him,  or  those  prop- 
erly authorized  to  execute  it.    It  is  supposed  that,  by  the 
provision  of  the  Eevised  Statutes  {R.  8. 1888,  p.  66,  §  51), 
which  requires  constables  to  '^attend  the  session  of  the  dr- 
cnit  court  of  their  county,  when  notified  for  that  purpose  by 
the  sheriff,"  they  may  execute  precepts  of  this  nature  issued 
by  the  court    No  authority,  however,  is  given  them  to  exe- 
cute precepts  directed  to  the  sheriff,  and  in  the  same  section 
they  are  made  ^^ministerial  officers  of  justices  of  the 
[3]     peace."    And,  in  the  part  of  *the  Bevised  Statutes  of 
• 
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1838  relatiye  to  aherifis,  it  is  expresBlj  provided,  in  con- 
iormitj  to  the  general  rule  of  law  on  this  subject,  ^^that 
the  sheriff,  and  each  of  his  deputies,  shall  serve  or  execute 
^Mscording  to  law,  all  writs,  precepts  and  orders  issued  or 
made  lawful  authority,  and  to  him  or  them  directed :"  R.  8. 
1838,  p.  46,  §  47.  Constables,  then,  acquire  no  authority 
to  execute  writs  directed  to  the  sheriff,  in  consequence  of 
being  required  to  attend  the  court.  Their  province  while 
Attending  t&e  court  is,  to  perform  all  those  ministerial  duties, 
within  the  precincts  of  the  court,  usually  required  of  such 
officers.  They  may  act  in  aid  of  the  sheriff  or  his  deputies, 
either  within  or  beyond  the  precincts  of  the  court,  when 
required  to  do  so.  And  he  may  authorize  them,  by  warrant, 
to  serve  precepts  to  him  directed ;  and  in  such  cases  they  are 
^quaad  hoo  his  deputies. 

From  the  case  it  appears  that  there  was  a  verbal  authority 
given  by  the  sheriff  to  the  constable  to  execute  the  writ. 
Was  this  sufficient  t  Section  44  of  the  statute  relating  to 
sherifb  {R.  S.  1888,  p.  46)  contemplates  a  power  in  a  sherifi 
to  constitute  a  deputy  for.  a  particular  act  It  does  not  pro- 
vide how  such  appointment  shall  be  made,  but  leaves  this  to 
the  general  law,  and  by  it,  most  certainly,  the  authority  must 
be  in  writing.  In  6  Bacon? 8  Ahr.^  441,  title  "  SherifE,"  in 
treating  of  sheriffs  and  under^heriffs,  and  the  manner  of  their 
appointing  bailiffs  and  other  officers,  it  is  laid  down  that,  it 
being  impossible  for  them  to  execute  all  writs  and  processes 
directed  to  the  sherifib  themselves,  ^'  they  are  to  make  out 
warrants  or  precepts  to  their  bailiffs  and  other  officers,  who 
are  to  execute  the  same;  and  for  that  purpose  they  are 
empowered  to  appoint  a  bailiff  in  each  hundred,  and  may 
appoint  a  special  bailiff,  or  particular  person,  to  execute  a 
writ,  upon  any  certain  occasion."  In  Blotch  v.  Archery 
Ccwp.y  63,  upon  an  arrest  on  a  ca.  aa.  the  point  is  directly 
made  and  conceded,  that  a  verbal  authority  would  be 
ill^al,  and  *that  it  must  be  by  warrant ;  the  court,how-     [4] 
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ever,  deciding  in  that  case,  npon  the  facta  presented,  that 
«  warrant  wsjb  snffidentlj  shown  before  the  jnrj.  And  it 
18  a  general  rule,  in  regard  to  criminal  arrests,  that  bailifEa 
and  constables,  if  they  be  sworn,  and  commonly  known  as. 
officers^  while  they  need  not  shaio  the  parties  to  be  appre- 
hended their  warrant,  though  demanded,  yet,  are  required  to 
acquaint  them  with  the  substance  of  it ;  and  that  private  per- 
sons to  whom  a  warrant  may  be  directed,  and  even  officers, 
if  not  sworn  and  commonly  known  as  such,  or  acting  out  of 
their  precinct,  must  show  their  warrant  if  demanded :  1  Chit 
Or.  Z.,  51.  Indeed,  the  whole  doctrine  in  regard  to  thosa 
acting  in  aid  of  a  sheriff  or  other  officer  upon  his  request,  is 
incompatible  with  the  idea  of  such  verbal  warrant  to  act  in 
the  place  of  the  proper  officer.  To  render  an  arrest  by  them 
legal  and  justifiable,  the  officer  in  whose  aid  they  act  must  b& 
present  or  near,  and  acting  in  the  arrest :  1  Chit.  Or.  Z.,  49 ; 
1  Cotcp.y  66 ;  13  Mass.,  321.  These  remarks  of  course  do  not 
apply  to  the  cases  where,  upon  the  commission  of  a  felony  or 
breach  of  the  peace,  a  peace  officer  or  private  person  may 
arrest  without  warrant.  But  in  this  case,  the  accused  had 
been  indicted,  arrested,  arraigned,  and  was  at  large  on  baiL 
The  arrest  then,  by  the  constable,  upon  the  writ  directed  ta 
the  sheriff,  was  invalid ;  and  the  first  question  proposed  in 
the  case  must  be  answered  in  the  negative.  This  answer  dis- 
poses also  of  the  poiat  involved  in  the  second,  to  wit :  Waa 
the  recognizance  discharged  by  the  arrest  i — ^f  or,  the  arrest 
being  of  no  validity,  it  could  have  no  effect  upon  the  recogni- 
zance. The  second  question  proposed  must^  then,  be  alsa 
answered  in  the  negative. 

It  should,  therefore,  be  certified  to  the  circuit  court  for 
the  county  of  St.  Joseph,  that  it  is  the  opinion  of  this  court, 

that  the  arrest  of  the  respondent  Moore,  upon  the 
[6]     writ  *mentioned  in  the  case,  without  any  deputation 

or  authority  in  writing,  was  illegal,  and  the  recogni- 
sance therein  mentioned,  was  not  thereby  discharged. 

Certified  accordingh/. 
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PrentiM  y.  Webster  &  Carpenter. 

"Ibe  itatiile  (8.  L.  1640,  p.  188,  f  14),  allowing  to  certain  offloera  therelii  named,  on* 
dollar  per  day  **  for  attending  on  eubpoBna  with  bOle,  records,  or  other  written 
eTldenoe,"  does  not  apply  to  a  Justice  of  the  peaoe  in  attendance  with  his  docket. 


In  an  action  for  damages  occasioned  by  the  defendant's  non-attendance  as  li  witnc 
In  obedience  to  a  sulqpCBna,  the  plainttfl  is  entitled  to  reooTerany  damages  imme- 
diatefy  consequential  upon  such  non-attendance:  e.  ^.,  that  occasioned  by  the 
postponement  of  the  trial  wherein  the  defendant  was  subpoenaed,  in  consequence 
of  his  failure  to  attend. 

tt  Is  no  answer  to  such  an  action  that  the  court  ftrom  which  the  subpoena  issued, 
refused,  on  motion,  to  impose  a  fine  upon  the  defendant  for  contempt  in  disobey- 
ing the  subpoena,  butaooepted  his  excuse. 

Case  reserved  from  Macomb  circnit  court.  The  cause  came 
1)efore  that  court  on  cerHarari  to  a  justice  of  the  peace, 
before  whom  the  suit  was  brought  by  "Webster  &  Carpenter, 
•against  Prentiss,  to  recover  damages  for  his  neglect  to  attend 
4hB  a  witness  on  the  trial,  before  a  justice's  court,  of  a  cause 
wherein  they  were  plaintifis,  and  one  Dryer  was  defendant. 
The  declaration  alleged  that  Prentiss  was  duly  served  with  a 
«ubpcena  dtu^es  teoimiy  commanding  him  to  appear  as  a  wit- 
ness at  said  trial,  with  the  docket  kept  by  him  as  a  justice  of 
the  peace,  and  all  the  papers  pertaining  to  a  cause  between 
the  same  parties  before  that  time  tried  before  him,  and 
paying  him  his  legal  fees  for  one  ^half  day's  attendance  [6] 
«nd  six  cents  for  one  mile's  travel,  in  all  thirty-one 
<sents.  To  this  declaration  the  defendant  demurred,  insisting 
that  it  did  not  show  a  legal  service  of  the  subpoena,  and 
claiming  that  a  tender  of  one  dollar  for  a  day's  attendance 
was  necessary  to  constitute  such  service  under  S.  Z.  1840,  p. 
186,  §  14.    The  justice  overruled  the  demurrer ;  whereupon, 

Nor.— The  statutoiy  provisions  referred  to  in  this  case  are  stUl  in  force:   O.  U 

nn,  117441;  an,  sm,  684& 
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a  plea  of  the  general  issue  wasfiled,  and  the  cause  proceeded 
to  trial 

The  only  eyidence  adduced  on  the  part  of  the  plainti& 
below  to  show  damage,  was,  that  in  consequence  of  the  failure 
of  Prentiss  to  attend  as  a  witness  in  the  cause  wherein  he 
was  subpoenaed,  the  trial  thereof  was  postponed  for  three 
days,  and  the  plaintifEs  were  put  to  extra  expense,  and  lost 
considerable  time. 

The  defendant  below  proved  in  defense  of  the  action,, 
that  the  plaintiflFs  below  moved  the  justice  before  whom  the 
cause  against  Dryer  was  tried,  to  fine  Prentiss  for  contempt 
in  disobeying  the  subpoBua,  and  that  the  justice  refused  to- 
impose  any  such  fine,  but  accepted  his  excuse  for  non-attend- 
ance. 

A  judgment  was  rendered  against  Prentiss  in  the  court 
below  for  $11.50  damages,  to  reverse  which  he  removed  the 
cause  to  the  circuit  court,  from  which  it  was  certified  to  this, 
court,  for  its  opinion  upon  the  questions  arising  therein. 

The  errors  assigned  appear  in  the  opinion  of  the  court. 

D.  C.  Widker,  for  the  plaintiff. 
W.  F.  MUoheH^  for  the  defendants. 

Feloh,  J.,  delivered  the  opinion  of  the  court. 
1.    It  is  insisted  that  the  justice  erred  in  overruling  the 
demurrer  to  the  declaration.    The  ordinary  fees  of  a  wit- 
ness under  the  statute  of  1840  (/SI  Z.  1840,  p.  186),  are  alleged 
by  the  declaration  to  have  been  tendered ;  but  the  plaintiff 
in  error  contends  that  he  was  entitled  to  one  dollar 
[7]     *f or  one  day's  attendance,  under  the  provision  of  the 
same  statute  allowing  this  sum  to  the  ^^  secretary  of 
state,  auditor-general,  any  clerk,  register  of  deeds,  county  sur- 
veyor, or  judge  of  probate,  attending  on  subpoBua  with  bills, 
records,  or  other  evidence."     A   justice  of  the  peace  is  not 
expressly  named  in  this  provision  of  the  statute,  and  we  are 
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dear  that  he  cannot  be  brought  under  the  designation  of 
derk,  as  is  daimed  by  the  plaintiff  in  error.  Tme,  he  ia 
required  to  keep  a  dodcet^  but  not  as  derk.  The  statute 
nowhere  designates  him  as  a  derk,  nor  does  it  prescribe  to 
liiTTi  any  duties  as  such. 

2.  It  is  alleged  as  error  that  the  plaintiffs  below  did  not 
show  that  they  proceeded  to  the  trial  against  Dryer  without 
the  attendance  of  Prentiss  as  a  witness,  with  his  docket,  or 
that  they  became  nonsuit  in  consequence  of  his  neglect  to 
attend.  This  was  not  necessary.  The  neglect  of  a  witness, 
duly  subpoenaed  by  proper  service  and  tender  of  his  fees,  to 
attend  in  obedience  to  the  subpcena,  subjects  him  to  an  action 
on  the  case,  at  the  suit  of  the  party  injured,  to  recoyer  such 
damages  as  are  immediately  consequential  upon  his  neglect. 
Such  damages  appear  to  have  been  proved  in  this  case. 

3.  It  is  also  contended  that  the  judgment  is  erroneous, 
because  the  testimony  given  on  the  trial  showed  a  reasonable 
excuse  for  the  non-attendance  of  Prentiss,  in  obedience  to  the 
command  of  the  s^bpcena. 

No  evidence  of  any  fact  or  circumstance  showing  an  excuse 
on  the  part  of  the  plaintiff  in  error  for  not  obeying  the  sub- 
pcana,  appears  by  the  return  to  have  been  given.    It  was 
shown,  however,  by  the  testimony  of  the  justice  who  tried  the 
cause  in  which  the  subpoena  issued,  that  a  motion  was  made 
therein,  to  fine  Prentiss  for  non-attendance  as  a  witness, 
and  that  the  justice  refused  to  impose  *a  fine,  but     [8] 
accepted  his  excuse.    It  is  not  even  stated  what  that 
excuse  was. 

The  proceedings  to  impose  a  fine  were  under  sec.  49  of  the 
justices'  act  of  1841  {S.  L.  1841,  p,  95),  which  gives  to  jus- 
tices of  the  peace  the  power  to  punish  for  contempt  in  diso- 
beying subpoenas,  by  fine,  unless  such  contempt  be  purged  by 
reasonable  excuse  therefor,  and  were  purely  of  a  criminal 
nature,  and  designed  to  punish  the  delinquent  for  disobeying. 
the  lawful  command  of  the  court;  not  to  compensate  the 
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pftrtj  injured;  the  fine  imposed  would  not  go  to  him  when 
collected. 

The  present  action  is  founded  upon  the  following  section 
of  the  same  statnte,  whidi  prorides  that  the  delinquent  shall 
also  be  liable  to  the  party  in  whose  behalf  he  shall  have  been 
subpcsnaed,  for  all  damages  which  snch  part j  shall  have  bob^ 
tained  by  reason  of  such  non-appearance,  and  was  brought  to 
recover  compensation  for  a  priyate  injury  which  the  defend- 
ants in  error  had  suffered*  It  would  not  hare  be^i  barred 
by  the  imposition  and  payment  of  a  fine  under  the  previouB 
section,  for  the  contempt ;  nor  would  the  excuse  of  such  con- 
tempt by  the  justice,  prevent  the  defendants  in  error  from  a 
trial  of  their  rights  in  this  suit.  It  is  true  that  the  same 
facts  might  sometimes  afford  an  excuse  on  a  charge  for  con- 
tempt, and  a  defense  in  a  suit  for  prirate  damages,  but  the 
facts  relied  on  should  be  shown  in  evidence  in  each  case.  It 
can  be  no  answer  to  the  latter  action,  for  the  defendant  to 
show  that  he  succeeded  in  preventing  the  imposition  of  a  fine 
under  a  charge  for  contempt. 

It  is  therefore  the  opinion  of  this  court  that  the  judg- 
ment of  the  justice  should  be  affirmed  by  the  circuit  courts 
with  costs. 

Certified  aeoordinglj/. 
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Tbe  People  t.  Brown  and  tirent7-fhzee  otben* 

▲  joint  and  sownl  boad  tor  fli»filthfiil  performanod  9i  the  duties  of  iheriff,  dntim 
in  the  penattj  of  $S6,000^  after  having  been  signed  by  the  iheriff  and  dz  co-obll- 
goTB  as  his  snrolles,  was  attsrsd  hf  the  judges  of  the  eirouit  court,  who  were 
empowered  to  direet  the  amount  of  the  penaltj,  hf  making  the  penal  sum 
IS^OOOl  and  was  then  signed  bj  ssTenteen  other  sureties,  and  approred  and  filed 
aooordUng  to  the  statute.  Held,  that  the  bond  was  Toid  as  to  the  six  sureties  who 
rigned  before  the  atteratioa  was  made,  but  Talid  as  to  those  who  signed  after- 
(a) 


SembUf  That  even  as  to  latter  It  would  have  been  Told  for  want  of  dellTerr,  If.  when 
ttkBj  signed  tt,  they  had  made  it  a  condition  that  it  should  not  be  dellTered  until 
exBonted  bj  the  other  parties  whose  names  were  therein  inserted  as  oo^bllgors, 
andit  had  been  dellTered  to  the  principal  obligee  or  his  agent  on  this  condition. 

Case  certified  from  Berrien  ctrcoit  court  Debt  upon  the 
official  bond  of  A.  B.  Mnnger,  late  sherifE  of  Berrien  conntj, 
in  the  penalty  of  $20,000,  made  by  Hunger  and  twenty-three 
others  as  his  sureties,  defendants  in  this  suit,  and  in  form 
joint  and  severaL    Flea,  nan  est  faohi/m. 

It  appeared  on  the  trial  that  the  bond  was  originally  drawn 
in  the  penalty  of  $25,000,  and  was  thus  signed  by  Munger, 
and  by  six  others  of  the  defendants,  as  his  sureties ;  that 
afterwards,  without  the  consent  of  such  sureties,  and  with  the 
knowledge  of  only  one  of  them  (Love),  the  associate  judges 
of  Berrien  erased  the  word  "five"  after  the  word  "thou- 
sand "  in  the  bond,  and  thus  altered  its  penalty  from  $25,000 
to  $20,000 ;  and  that  after  the  bond  had  been  thus  altered,  it 
was  signed  by  the  other  defendants,  seventeen  in  number, 
and  approved  and  filed. 

By  consent  of  parties,  a  verdict  was  taken  for  the  plaintifE, 
subject  to  the  opinion  of  the  court  upon  the  question  of 
"  what  effect  the  alteration  had  upon  the  validity  of  the 
bond."  Whereupon,  the  presiding  judge  reserved  the  ques- 
tion for  the  opinion  of  this  court. 

r 

<a)   See  Wait  t.  Fdmer<^,  90  ICich.,  4S6;  Holmes  ▼.  Tnimper,  SS  Uich.,  4S7;  Miller  v. 
fflalsj,  M  lOoh.,  iM9. 
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C  Da/nay  for  the  people  : 
[10]  1.  It  ifl  dear  that  the  infitrament  'declared  on  is 
the  bond  of  those  who  signed  it  after  the  alteration 
was  made :  Lcyoett  v.  Adam8j  3  Wend.^  880 ;  OuUer  v.  Whiir 
temorey  10  Mass.,  442;  Adomts  v.  Beany  12  Ihid.y  137; 
CdlUms  V.  ProMeTy  1  Ba/m.  <6  Or6M.y  682;  Henfee  v. 
Bromley y  6  Easty  309 ;  Thompson  v.  Lockwoody  15  Johns^y 
266. 

2.  And  we  maintain  that  it  is  likewise  the  bond  of  those 
who  executed  it  before  the  alteration  was  made.  (1)  Becanse 
it  was  executed  with  reference  to  an  adjudication  and 
approval  by  the  judges  of  the  circuit  court  as  to  the  sum  and 
securities :  B.  S.  1838,^.  45^  §  43.  It  was  incomplete  until 
that  adjudication,  and  the  signers  are  chargeable  with 
knowledge  of  the  law.  It  is  therefore,  as  if  a  blank  had 
been  left  in  the  bond  to  have  been  fOled  up  by  the  judges : 
E»  pa/rte  Kerwmy  8  Gow.y  118;  WooUey  v*  Constcmty  4 
Jo7mB.y  60 ;  17  S^g.  <b  BcmUy  438 ;  1  Mwah^  311 ;  Wa/ugh 
V.  BuaseUy  5  Tcmnt.y  707.  (2)  Because  the  responsibility 
of  the  parties  was  not  varied  by  the  alteration :  Marson  v. 
PeUity  1  Camp.y  82 ;  2  Whed.  Am,  Com.  Z.,  226,  noU. 
Every  greater  includes  the  less.  Again,  the  liability  of  the 
obligors  depended  upon  the  condition,  and  that  was  not 
altered.  (3)  Because  the  alteration  was  made  by  the  agents 
of  the  lavDy  and  not  by  the  obligees,  before  delivery  of  the 
bond,  and  with  the  knowledge  and  consent  of  at  least  one  of 
the  obligors,  who  had  the  custody  of  it  as  the  agent  of  the 
rest  of  them.  The  obligees  had  nothing  to  do  with  the  bond 
until  it  was  approved  and  delivered.  The  judges  were  not 
their  agents,  and  had  no  other  relation  to  the  parties,  or  the 
bond,  than  any  given  contingency,  established  by  the  parties, 
on  the  happening  whereof  the  agreement  is  to  take  effect. 
The  filing  of  the  bond  was  the  delivery  of  it.  The  obligora 
were  solely  responsible  for  the  identity  and  preservation 
of  it  prior  to  delivery.    They  placed  it  in  the  custody  of 
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their  own  chosen  agent,  and  if  anybody  must  ^Buffer  [11] 
for  his  wrongful  act,  it  shonld  be  those  who  empowered 
him  to  commit  that  act.  (4)  Becanse  the  alteration  was 
acquiesced  in  by  the  six  obligors  who  signed  before  it  was 
made,  with  sufficient  knowledge  of  the  facts.  They  knew 
that  the  snm  was  to  be  fixed  at  a  fatnre  time  by  the  jndges, 
who  having,  as  the  agents  of  the  law,  reduced  it,  the  bond 
was  afterwards  filed  and  became  a  public  record,  and  was 
allowed  to  remain,  without  question,  until  after  the  death  of 
the  sheriff:  Maeter  v.  MiUer^  4  T.  H.^  820;  Faton  v. 
Winter,  1  Twwn.,  420. 

N.  Bacon,  for  defendants  : 

1.  Any  alteration  of  a  bond,  after  execution,  in  a  mate- 
rial part,  without  the  knowledge  or  consent  of  the  obligor, 
even  by  a  party  to  the  bond,  makes  it  void:  Hwnt  v. 
Adams,  6  Mass.,  619 ;  Master  v.  MiUer,  4  T.  B.,  820 ; 
Samderson  'o.  Symonds,  1  BaU  db  BeaUy,  480 ;  10  Serg.  <b 
Bawle,  164;  1  Sand.  PI  ondM.,  76;  4  Wheel.  Am. 
Gam.  Z.,  279. 

The  alteration  in  this  case  is  material,  and  was  made  by  the 
parties  required  to  receive  and  approve  the  bond:  B.  S., 
1888,^.  46,  §  48. 

It  may  be  proved  under  the  plea  of  non  est  facbwm. 

2.  An  alteration  in  a  material  part,  discharges  the  defend- 
ant, even  though  beneficial  to  him :  2  Yes.,  542 ;  Sea/rd  v. 
Wadham,  1  Bast.,  619 ;  French  v.  OampbeU,  2  ff.  Bl, 
168 ;  6  T.  B.,  200 ;  Matan  v.  Booth,  8  Matde  dk  8.,  223. 
Even  though  it  be  made  by  a  stranger,  the  instrument  is  void : 
11  CoJce,  27 ;  4  r.  B.,  822 ;  lUd.,  846. 

8.  The  defendants  have  pleaded  non  est  faobwm.  Is  the 
bond  declared  on  the  deed  of  the  defendants  f  The  seven 
first  named  obligors  signed  a  bond  in  the  penal  sum  of 
$26,000,  while  the  bond  declared  on  is  for  $20,000. 

4.    Erasures  or  interlineations  in  the  substantial  part  of 
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any  contract  or  deed,  are  presamed  to  be  false  or  forged, 

and  mnfit  be  eatisfactorilj  accounted  for,  before  the 

[12]  mstrnment  *can  be  received  in  evidence :  PrevoH  «. 

Frevosty  1  FeL  C.  C.  -B.,  379 ;  Orogan  v.  OnMUy  5 

WKeat.^  502 ;  HeffUJmger  v.  Sohurtz,  16  Sarg.  (t  R.,*6\ 

Singleton   v.   JSuUer^   2   JSos.  <b  PvU.j  283 ;  Johtuon  v. 

MarUwrauffhy  2  Star]k.j  213;  OhitLonJSUU,  212,  note  (fid. 

1839). 

GooDwiK,  J.,  delivered  the  opinion  of  the  conrt 
In  the  question  presented  in  this  case,  two  are  in  fact 
involved ;  first,  as  to  the  validity  of  the  bond  under  the  plea 
of  non  est  /aotumy  in  respect  to  those  who  signed  it  before 
the  alteration  made  bj  the  associate  judges ;  and,  second,  its 
validity  as  to  those  who  signed  it  afterwards. 

1.  First,  then,  as  to  the  former  :  The  statute  {JS,  S,  1838, 
p.  45,  §  43*)  requires  that,  "  every  sheriff  elected  shall  exe- 
cute to  the  people  of  this  state,  a  bond,  in  such  penal  sum, 
and  with  sufficient  sureties,  not  less  than  three  in  number,  aa 
the  judges  of  the  circuit  court  shall  direct  and  approve."  It 
seems,  from  the  case,  that  the  judges  had  not  determined  the 
amount  of  the  penalty  of  the  bond,  imtil  after  it  was  pre* 
pared  and  signed  by  six  of  the  obligors,  and  then,  upon  its 
being  presented  to  them,  instead  of  directing  the  penally  in 
the  sum  inserted  in  the  bond,  or  approving  it  as  drawn,  which 
would  be  the  same  thing  in  effect,  they  altered  it,  reducing 
the  amount  of  the  penalty  from  $25,000  to  $20,000.  This 
was  certainly  a  material  alteration  of  it ;  and  it  cannot  be 
said  that  a  bond  with  a  condition  in  the  penalty  of  $20,000 
is  the  same  with  a  bond  in  the  penalty  of  $25,000.  The  alter- 
ation made  it  another  and  a  different  bond.  It  is  such  an  alter- 
ation as  if  made  after  its  execution  by  a  party  interested, 
would  render  it  void.  Pigofa  Casey  11  Cokey  27 ;  Master  v. 
MiUeVy  4  T.  -ff.,  320 ;  PoweU  v.  DiveUy  15  jEm<.,  29 ;  and 

•nd«  B.  B.  1848^  p.  78,  i  8a 
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Su/U  V.  Adams,  6  Mass.j  619,  are  a  few  of  the  many  cases 
deciding  this  point. 

*The  judges  were  the  ofScers  of  the  law,  appointed  [13] 
to  determine  as  to  the  penalty  and  the  sufficiency  of 
the  sureties,  and  they  not  approving  the  bond,  but  materially 
changing,  before  accepting  and  filing  it,  that  which  the  six 
defendants  executed  was  never  delivered  in  contemplation  of 
law,  or  had  a  legal  eidstence,  and  the  one  which  was 
approved  and  filed  was  not  in  fact  their  deed ;  consequently, 
as  to  them,  has  no  validity.  If  they  had  assented  to  the 
alteration  it  would  have  been  otherwise ;  for  then,  when  deliv- 
ered, it  would  have  been  their  deed :  Speake  v.  United  States^ 
9  Oranchj  28.  The  case  of  G'NedU  v.  Long  (4  Crcmchy 
60)  is  analogous  to  the  present.  There  a  bond  under  some- 
what similar  drcumstancee  was  held  void  against  the  party 
signing  before  the  alteration.  It  was  where  an  appeal  bond, 
being  once  rejected^  another  surety  was  inserted  without  con- 
salting  the  former  sureties. 

It  is  insisted  that  the  responsibility  of  the  parties  is  not 
changed  by  the  reduction  of  the  amount  of  the  penalty ;  that 
it  is  the  condition  which  imposes  the  liability ;  and  that  the 
sureties  ai^  not  prejudiced.  Whether  the  sureties  were  pre- 
judiced or  not  is  wholly  immateriaL  Any  alteration  in  the 
terms  of  their  contract,  by  the  parties  to  it,  which  changes 
their  situation,  without  their  consent,  discharges  them,  when 
the  contract  has  been  actually  made.  Whether  beneficial  or 
not,  is  for  them,  and  them  alone,  to  determine,  not  for  the 
other  parties.  They  have  the  right  to  stand  upon  the  terms 
of  the  contract ;  and,  if  varied  without  their  consent,  to  say, 
nan  in  hoo  fosduB  veni.  Equally  so,  certainly,  when  the 
stipulations  of  their  contract,  after  receiving  their  assent,  are 
varied  by  officers  to  whose  approval  it  is  required  to  be  sub- 
mitted before  it  is  consummated. 

It  is  argaed  that  the  bond  was  signed  and  sent  to  the 
judges  by  an  agent  of   the   defendants,   with  authority  to 
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alter  it  in  this  respect  so  as  to  meet  their  approraL 
[14]  Ko  *Bach  facts  appear  in  the  case,  and  certainlj  they 
cannot  be  implied  from  the  fact  ihat  the  approval  of 
the  judges  was,  by  the  law,  required. 

As  to  one  of  the  six  (Love),  it  appears  from  the  case  that 
he  had  no  knowledge  of  the  alteration,  but  as  to  any  assent  by 
him  it  is  silent 

The  position  taken  that,  because  the  bond  was  filed,  and 
remained  in  the  proper  office  without  any  objection  being 
made  by  the  defendants  in  question,  their  consent  is  to  be 
presumed,  cannot  be  entertained.  To  whom  should  they 
make  objection  until  sued!  They  might  suppose  that  they 
were  not  deemed  liable,  and  that  the  bond  was  deemed  suffi- 
cieot  without  their  names.  Nay,  it  does  not  appear  from 
the  case  that  they  were  even  informed  of  the  alteration  before 
the  suit  was  brought. 

2.  A  different  question  is  presented  as  to  the  effect  of  the 
alteration  upon  the  liability  of  the  other  seventeen  obligors. 
They  executed  the  bond,  which,  it  is  to  be  observed,  is  joint 
and  several,  as  it  is.  Each  has  bound  himself,  in  the  penalty, 
to  be  void  upon  the  performance  by  the  sheriff  of  the  condi- 
tion. Oan  the  fact,  then,  that  other  names  appear  in  the 
body  of  the  instrument,  intended  to  be  obligors,  who  never, 
after  the  alteration,  executed  it,  and  who  therefore  are  not 
in  fact,  parties  to  it,  relieve  them  from  its  obligation !  I 
know  of  no  principle  or  case  which  would  lead  to  such  a 
conclusion.  If,  when  they  signed  the  bond,  they  had  made 
it  a  condition  that  it  should  not  be  delivered  until  executed 
by  the  other  parties  whose  names  were  inserted  in  it,  and  it 
was  delivered  to  the  principal  or  to  an  agent  under  this  con- 
dition, a  different  question  would  be  presented,  to  wit: 
whether  there  were  any  legal  and  effectual  deliveiy  until  the 
performance  of  the  condition.  The  case  of  Gutter  v,  WhU- 
temorey  10  Mas8.f  450,  is  in  point.  In  that  case  an  arbi- 
tration bond,  drawn  as  the  bond  of  three,  was  executed  by 
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two.  The  court  held  it  valid  as  *the  bond  of  the  two,  [15] 
remarking,  ^'that,  if  there  had  been  any  agreement  or 
condition  at  the  time,  that  it  should  not  be  delivered  as  their 
deed,  nnlees  the  third  person  named  as  obligor  should  also 
execute  it,  this  would  show  that  it  was  only  delivered  as  an 
escrow,  and  the  defendant  might  have  proved  that  fact  under 
the  plea  of  nan  est  fadmrnP  In  Adams  v.  Bean,  12 
2fa8s.y  140,  the  same  doctrine  was  held  in  a  case  where  a  lease 
to  two  lessees  was  written  as  if  to  be  executed  by  both,  but 
was  executed  by  only  one  of  them.  In  an  action  on  a  guar- 
anty indorsed  on  the  lease,  the  guarantor  was  held,  the  jury 
finding  that  the  lease  was  intended  to  be  delivered  to  the 
plaintifE. 

The  case  of  Joh/nson  v.  Baker ,  4  Ba/m.  db  Aid.,  440,  is  in 
conformity  with  this  view.  There  in  an  action  of  covenant, 
upon  a  special  plea  that  the  deed  was  delivered  as  an 
escrow,  and  on  condition  that  it  should  not  be  delivered 
to  the  plaintifiE,  but  be  void  unless  executed  by  certain  other 
creditors,  the  proof  sustaining  the  plea,  the  deed  was  held 
void  and  the  plaintiff  not  entitled  to  recover. 

It  is  the  opinion  of  this  court,  then,  that  as  to  the  six 
defendants  who  signed  the  obligation  before  the  alteration  of 
the  penalty  by  the  associate  judges  of  Berrien  coxmty,  the 
bond  is  of  no  legal  validity ;  but  that  it  is  valid  and  binding 
upon  the  other  seventeen  who  executed  it  afterwards. 

Oertifted  aocordingly. 
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Harris  t.  Showermanft  Chnroh. 

Theot^jeetoginlcrpirBfattton  to  to  Meertain  the  Intentton  <rf  the  partJct.    (a) 

Sooh  fnteutlon  ihoiild  be  gKOicnd  from  a  oonaideratioB  of  ell  the  parti  of  an 
mentk  and  one  olanae  ahonld  be  fnterpreted  by  another,    (b) 

Vhe  Bitoation  of  the  parttea,  and  the  mbject  matter  of  the  tnuiaaetkna  towfaJ^  tb& 
oontraot  relates,  maj  be  taken  Into  consideration  in  determining  the  meaning  of 
any  iMrticular  sentence  or  proTision.    (e) 

Water  was  leased  by  the  fbllowing  words,  via.:  ** The  right  and  priTilege  of  drawing^ 
from  the  west  side  of  the  race  now  making  b j  the  said  party  of  the  first  part,  in 
YpeOanti  aforesaid,  and  leading  to  his  new  saw-mill,  at  any  place  within  sixteen 
rods  from  the  head  gate  of  said  race,  as  much  water  as  will  ran  through  an 
aperture  of  two  feet  square,  under  a  head  of  four  feet  from  the  top  of  said  aper- 
ture, for  the  use  of  carrying  machinery  for  iron  works,  prorided  so  much  shaU 
be  needed  by  the  said  party  of  the  second  part  for  such  usei**  And  the  lease  fur- 
ther provided  as  follows:  **  That  in  case  the  two  feet  square  of  water  should  not 
be  enough  for  the  use  of  such  iron  works  as  flie  said  party  of  the  second  part  may 
hereafter  erect,  near  said  race,  he  shall  hare  as  much  more  as  shall  be  necesMu^r 
for  such  use,  by  paying  therefor  at  the  same  rate  as  for  the  two  fset  square 
aforesaid;"  and  also,  "that  in  case  a  snflieient  quantity  of  ore  cannot  conve- 
niently be  proeuredfor  carrying  on  said  iron  works  to  advantage,  the  said  two 
feet  square  of  water  may  be  used  for  such  other  machinery  as  the  said  party  of 
the  second  part  shall  think  fit  and  proper.**  Held,  thftt,  construing  the  words- 
of  demise  by  the  other  parts  of  the  instrument,  the  lessee  was  entitled  to  as  much, 
water  as  would  run  from  the  race,  into  a  flume  conducting  it  to  the  iron  works, 
through  sn  aperture  two  feet  square,  made  In  the  side  of  the  race,  not  lower  down 
tiian  four  feet  below  the  surface  of  the  water  in  the  race;  and  not  to  as  mudk 
water  as  would  flow  through  an  aperture  of  the  size  and  under  the  head  men- 
tloned,  into  open  space,  or  dir6ct|y  upon  the  wheel  where  It  was  applied. 

Seldt  also,  that  the  correctness  of  this  oonstraction  was  made  more  manifest  by  ai 
consideration  of  the  extrinsic  fact  that  ten-dxteenths  of  the  whole  volume  of  th& 
river,  or  sufficient  water  to  propel  six  or  seven  run  of  stones  in  a  grist-mill,  would 
pass  into  open  space,  through  an  aperture  of  the  siae  and  under  the  head  men- 
tioned. 

(a)  To  the  same  effect,  Bronson  t.  Green,  Walk.  Oh.,  66;  Bird  t.  Hamilton,  Walk. 
Gh.,  881. 

(b)  To  the  same  effect,  cases  above  cited  and  Norris  v.  HUL  1  Mich.;  Dudgeon  t. 
Haggart,  17  Mich.,  978;  Paddock  t.  Pardee,  1  Mich.,  4S1;  Hunter  t.  N.  T.  A  Saginaw 
Solar  Salt  Oo.,  14  Mich.,  96;  17  Mich.,  887;  Dtobrow  v.  Jones,  Harr.  Ql,  48. 

(o)  Paddock  T.Paxdee,  1  Mich.,  4S1;  Faoey  ▼.  Otis,  11  Mieh.,  ttS;  Yaiy  v.  Shea,  88> 
Mich.,88& 
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,MM,  fttrtfaar,  ibMX  on  the  hearing,  on  a  bOl  iUed  to  obtain  an  admoaaaremant  of 
ifater  nndar  the  lease,  such  extrimde  fapti  though  not  aOeged  in  the  biU,  mlg^t 
begirenineTldenoeforthepiiipoiwoCahowingtfae  intention  of  thepartteatothe 

*Afler  the  ezeootton  of  a  lease  of  as  much  water  as  would  flow  throu^^  an  [171 
i^wrtnre  of  a  certain  sise,  to  he  taken  from  the  side  of  a  raoe,  the  pai^ 
tiea  agreed  by  pofxil  that  the  water  should  be  taken  from  the  dam,  instead  of  the 
xaee;  and  that,  in  aooordance  with  what  was  the  original  understanding,  though 
ambigaouslj  expressed  in  the  lease,  the  water  should  be  measured  at  the  head 
gates.  While  the  whole  agreement  rested  in  parol  merely,  but  after  that  part  of 
tt  whi^  related  to  the  place  from  which  the  water  should  be  taken,  had  been 
eoceented,  the  lessee  agreed  to  assign  the  lease  to  a  third  person,  who  thereupon 
entered  into  possesion  and  continued  to  take  the  water  from  the  daoL  Before 
aqy  written  assignment  was  executed,  howerer,  the  following  memorandum— 
**B  it  further  agned  that  the  water  i§  to  be  meaeured  €U  the  head  giUee"~-'waM 
added  to  the  lease  and  signed  and  sealed  by  the  lessee.  JEfeld,  that  the  partial 
execution,  by  taking  the  water  from  the  dam,  of  the  agreement  Taiying  the  terms 
of  the  lease,  took  the  whole  sgreement  out  of  the  statute  of  frauds. 

BleU,  also,  that  In  equi^i  that  Is  noHoe  of  a  fact,  which  Is  sufficient  to  put  the  par- 
ties on  inquiiy ;  and  that  the  fact,  that^  at  the  time  of  his  contract  to  assign  the 
lease,  the  lessee  was  in  possession,  taking  the  water  from  the  dam  instead  of  the 
race,  in  aooordanoe  with  a  part  of  the  agreement  Tarylng  the  terms  of  the  lease, 
was  notice  to  his  ssrignee  of  the  whole  agreement,  and  he  was  therefore  bound 
bylk   id) 

Appeal  from  chancery.  (Vide  S.  O.  reported  1  WcHTc. 
Ch.,  206.) 

The  bill  in  this  case  was  filed  by  Norris  to  obtain  an 
admeasurement  of  water,  under  a  lease  executed  by  him  to 
one  A.  M.  Hurd,  and  alleged  that  the  defendants  were  joint 
owners,  by  assignment,  of  the  entire  leasehold  interest  The 
defendant,  Showerman,  put  in  an  answer,  from  which  it 
appeared  that  Church,  his  co-defendant,  had  assigned  to  him 
a  long  time  before  the  bill  was  filed,  and  that  he  thereupon 
became  and  was  the  sole  owner  of  the  leasehold  interest. 
Ohurch  having,  therefore,  no  interest  in  the  suit,  suffered  the 
bill  to  be  taken  as  confessed  against  him. 

The  lease  was  in  the  following  words : 

«  Article  of  agreement  made  and  entered  into  this  ninth 
day  of  June,  in  the  year  of  our  Lord  one  thousand  eight  hun- 

(4)   See  James  t.  Brown,  U  ]flch.,fl6;  WUcoz  t.  HO^  J6ld.,  S66;  IMsbrow  t.  Jones, 
Barr.  Gh.,  48,  endnote  (a). 
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dred  and  thirty-two,   between  Mark  Norris,  of  Ypsilanti, 
county  of  Washtenaw,  and  territory  of  Michigan,  of  the  first 

part,  and  ALmson  M.  Hurd,  of  Detroit,  in  the  terri- 
[18]  tory  *af  oresaid,  of  the  second  part,  witnesseth :   That 

the  said  party  of  the  first  part,  for  and  in  consideration 
of  the  coyenants  and  agreements  hereinafter  contained,  to  be 
performed  and  kept  by  the  said  party  of  the  second  part, 
doth  hereby  grant  and  convey  to  the  said  party  of  the  second 
part,  and  to  his  heirs,  for  fifty  years,  and  the  privilege  of 
renewing  this  agreement  for  fifty  years  more,  at  the  end  of 
this  term,  the  right  and  privilege  of  drawing  from  the  west 
side  of  a  race,  now  making  by  the  said  party  of  the  first 
part,  in  Ypsilanti  aforesaid,  and  leading  to  his  new  saw-mill, 
at  any  place  within  sixteen  rods  from  the  head  gate  of  said 
race,  as  much  water  as  will  mn  through  an  aperture  of  two 
feet  square,  under  a  head  of  four  feet  from  the  top  of  said 
aperture,  for  the  use  of  carrying  machinery  for  iron  works, 
provided  so  much  shall  be  needed  by  the  said  party  of  the 
second  part  for  such  use,  and  also  the  right  of  erecting  a 
bridge  across  said  race,  and  using  the  same.  In  consideration 
whereof,  the  said  party  of  the  second  part  hereby  agrees  to 
pay  to  the  said  party  of  the  first  part  the  sum  of  fifty  dol- 
lars per  year,  payable  annually,  on  the  ninth  day  of  June,  for 
the  payment  of  which  sum,  the  said  party  of  the  second  part 
hereby  binds  himself,  his  heirs,  executors  and  administrar 
tors." 

"  It  is  hereby  further  agreed  by  and  between  the  parties 
aforesaid,  that  in  case  two  feet  square  of  water  should  not  be 
enough  for  the  use  of  such  iron  works,  as  the  said  party  of 
the  second  part  may  hereafter  erect  near  said  race,  that  he 
shall  have  as  much  more  as  maybe  necessary  for  such  use,  by 
paying  therefor,  at  the  same  rate  as  for  the  two  feet  square 
aforesaid.  It  is  further  agreed  that  in  case  a  sufficient  quan- 
tity of  ore  cannot  conveniently  be  procured  for  carrying  on 
said  iron  works  to  advantage,  that  the  said  two  feet  square  of 
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water  maybe  used  for  such  other  machinery  as  the  said  party 

of  the  second  part  shall  think  fit  and  proper. 

"  *In  witness  whereof,  the  said  parties  hereunto  set   [19] 

their  hands  and  seals^   the  day  and  year  first  aboye 

written. 

*^  In  presence  of     )  Mask  Norbib.     [l.  s.] 

E,  M.  SKmwBK.  )  A.  M.  Hurd.     [l.  s.]" 

The  race  mentioned  in  the  lease  extended  seventy  or  eighty 
rods  below  a  dam  on  Huron  river,  owned  by  Norris,  and 
-drew  water  from  the  pond  to  supply  the  saw-mill  mentioned 
in  the  lease,  and  also  a  fiouring  mill  about  seventy  rods 
below  the  dam,  owned  also  by  Norris,  and  erected  in 
1838. 

Soon  after  the  lease  was  executed,  and  as  early  as  the  fall 
of  1832,  it  was  agreed  verbally  between  Norris  and  Hurd, 
that  the  water  leased,  instead  of  being  taken  from  the  side  of 
the  race,  as  provided  in  the  lease,  should  be  taken,  by  a  flume, 
directly  from  the  pond ;  and  on  the  erection  of  the  iron 
works,  such  a  flume  was  constructed,  through  which  the 
water  was  taken  by  Hurd,  and  continued  to  be  taken  by  those 
who  successively  became  owners  by  assignment,  of  the  lease- 
hold interest,  until  the  time  of  flhng  the  bill.  It  was  also 
agreed,  at  the  same  time,  that  the  water  should  be  measured 
at  the  head  gates,  and  that  this  should  be  added  to  the  lease. 
Accordingly,  Hurd  afterwards  made  the  following  memoran- 
dum at  the  foot  of  it : 

"  It  is  further  agreed  that  the  water  is  to  be  measured  at 

the  head  gates. 

*^  Witness  present, )  A.  M.  Hurd.     [l.  s.]  " 

£.  M.  SKmNSR.   ) 

In  February,  1838,  Hurd  agreed  to  sell  one  half  of  the 
leasehold  interest  to  one  Morris  Sage,  who  soon  afterwards 
•entered  into  possession ;  but  it  did  not  appear  that  the  agree- 
ment between  the  parties  was  reduced  to  writing  until  about 
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a  year  after  it  was  made.     And  in  December,  1833,  Hurd 

also  agreed  with  James  M.  Edmunds  and  Abel  Godard^ 

[20]  to  sell  them  the  other  half  of  the  leasehold  ^interest^ 

and  they  thereupon  entered  into  possession  with  Sage, 

and  Hard's  possession  terminated.     The  contract  with  them,. 

although  in  writing,  was  made,  on  the  part  of  Hurd,  by  his 

father  as  his  agent,  and  it  did  not  appear  that  he  acted  under 

any  written  authority. 

As  to  whether,  at  the  time  when  these  parties  (and  espe- 
cially Sage)  purchased  of  Hurd,  the  memorandum  signed  by 
him  was  at  the  foot  of  the  lease,  there  was  much  conflict  in 
the  testimony.  In  the  yiew  taken  by  the  court  this  waa 
immaterial. 

The  lease,  with  the  memorandum  at  the  foot  of  it,  wa& 
recorded  June  26,  1834,  and  on  the  22d  day  of  May,  1835, 
Hurd  executed  a  formal  assignment  of  one  half  of  the  lease^ 
hold  interest  to  Sage,  and  also  a  like  assignment  of  the  other 
half  to  Edmunds,  Godard,  and  one  Allen  Stewart,  in  consum- 
mation of  the  above  mentioned  agreements;  both  assign- 
ments referring  to  the  lease  as  recorded.  There  was  testi- 
mony  going  to  show  that  Norris  knew  of  these  tranafen  by 
Hurd,  and  acquiesced  in  them. 

Showerman,  'whose  title  was  derived  through  these 
assignees  of  Hurd,  on  coming  into  possession  of  the  leasehold 
interest,  insisted  that  the  memorandum  added  to  the  lease,, 
was  made  by  Hurd  without  authority,  after  he  had  parted 
with  the  leasehold  interest,  and  therefore  conetitutcd  no  part 
of  the  instrument,  and  he  was  not  bound  by  it ;  and  he 
claimed  Buch  definite  quantity  of  water,  ascertainable  by  cal- 
culation, as  would  flow  through  an  aperture  of  the  size  and 
under  the  head  mentioned  in  the  lease,  into  open  space,  or 
directly  upon  the  wheels  of  the  machinery  to  be  propelled 
by  it ;  in  other  words,  that  he  was  entitled  to  a  definite  quan- 
tity of  water  independent  of  the  mode  of  taking  it,  and 
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miglit  haye  it  measured  bj  an  aperture  placed  under  the 
proper  head  wherever  he  chose. 

Norris,  on  the  other  hand,  insisted  that  the  memo- 
randum *was  a  part  of  the  lease,  and  binding  upon  all  [21] 
persons  elaiming  rights  under  it ;  and  that,  eyen  if  it 
was  not,  the  proper  construction  of  the  lease  itself  required 
that  the  water  should  be  measured  by  an  aperture,  of  the  size 
^md  under  the  head  mentioned,  placed  in  a  head  gate  at  the 
side  of  the  race,  or  in  the  dam  from  which  the  water  was 
taken  bj  a  flume  to  the  iron  works,  and  that  Showerman  was 
•entitled  only  to  so  much  water  as  would  pass  through  such 
■aperture  so  situated. 

Showerman,  using,  and  insisting  upon  his  right  to  use 
more  water  than  he  would  be  entitled  to  under  this  latter 
<K>n6truction,  in  December,  1838,  Norris  gave  him  notice  to 
attend  and  assist  in  putting  in  a  head  gate,  for  the  purpose  of 
measuring  the  water.  He  refused  to  attend,  and  thereupon 
Norris  put  into  the  dam  a  head  gate  with  an  apiBrture  two  feet 
square  in  it,  for  the  water  to  pass  through  from  the  mill  pond 
into  the  flume,  which  head  gate  Showerman  soon  afterwards 
removed.  And  again,  in  May,  1839,  Showerman  still  refus- 
ing to  assist,  Korris  caused  a  new  head  gate,  with  an  aperture 
as  aforesaid,  to  be  fitted  into  the  same  place,  which  Shower- 
man likewise  removed. 

Whereupon,  Norris  filed  the  bill  in  this  case,  setting  forth 
the  facts,  and  praying  that  Showerman  might  be  required, 
under  the  direction  of  the  court,  or  of  some  one  to  be 
appointed  for  that  purpose,  to  replace  the  head  gate  so 
removed,  and  that  he  be  enjoined  from  afterwards  remov- 
mg  it. 

There  was  much  evidence  in  the  case  as  to  the  measure- 
ment of  the  water,  and  of  extrinsic  facts  throwing  light  upon 
the  intention  of  the  parties  to  the  lease.  Such  of  it  as  the 
view  taken  by  the  court  renders  material  sufficiently  appears 
in  the  opinion. 
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On  the  hearing,  the  chancellor  granted  a  decree  in  accord- 
ance with  the  prayer  of  the  bill.  From  this  decree  Shower- 
man  appealed  to  thia  conrt 

[22]       *Jamea   E^igsley   and  H.  T,  BachuSj    for  com- 
plainants, contended : 

1.  That  the  conrt  of  chancery  had  jurisdiction  to  grant 
the  relief  prayed  for:  Bdhnap  v.  Trimble^  3  Paige^hlT^y 
Arthur  V.  Case^  1  IJnd.y  44:8  ;  Rdbvnson  v.  Lord  Byron^  1 
BrowrCa  Ch,^  588 ;  Lcme  v.  Newdigate^  10   Ves.y  192. 

2.  If  Hnrd  had  never  assigned  his  interest  in  the  lease,, 
and  the  present  controversy  was  with  him,  he  would  certainly 
be  bound  by  the  memorandum  at  the  foot  of  it.  As  the 
defendants  claim  through  him,  they  are  likewise  bound  by  it^ 
for  the  following  reasons :  (1)  The  lease  or  agreement  not 
being  in  its  own  terms  assignable  (running  to  Hurd  and  his. 
heirs,  not  assigna)^  Hurd's  assignees,  even  after  a  formal 
written  assignment,  acquired  but  a  mere  equity :  ITumpson. 
V.  Rose,  8  Cow.,  263,  266 ;  Spencer's  Case,  5  Co.,  17 ;  ft 
Gow,,  302 ;  and  took  it  subject  to  all  equities  between  the 
original  parties ;  Mv/rray  v.  Lilbum,  2  Johns.  Ch.,  441 ; 
Jjwingstan  v,  Deam^  Ihid,,  479 ;  Norton  *o.  Rose,  2  Wash. 
a  a  R.,  233 ;  Picket  v.  Narris,  2  Ibid.,  256 ;  and  would 
be  concluded  by  the  acts  in  pais  of  the  assignor,  or  by  a 
legal  decision  against  him :  Curtis  v.  CisncHs  Adm.,  1 
Bam.,  436 ;  Grey  v.  Cuthbertson,  2  Chit.,  482.  (2)  Hurd's 
immediate  assignees,  under  whom  Showerman  claims,  had 
full  legal  notice  of  the  rights  of  the  complainant  under  the 
agreement  of  Hurd,  by  virtue  of  which  the  memorandum 
was  placed  at  the  foot  of  the  lease.  When  they  con- 
tracted to  purchase,  the  water  was  taken  from  the  pond, 
instead  of  the  race,  by  virtue  of  a  part  of  the  same  agree- 
ment. This  was  notice  to  them  of  the  whole  agreement: 
Smith  V.  Zow,  1  Atk.,  490;  Mertins  v.  JoUffe,  AttM.^ 
313;    Daniels   v.    Davison,    16   Ves.,    250;    Fonbl.  JEq^ 
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416;  Orem  v.  SlayUr^  4  Joh/ns.  Ch,^  46  ;  12  Johns.,  Z4A\ 
17  Ves.^  433;  Sandford  v.  Man/ningy  6  Paiffe,  383;  and 
thej  would  haye  been  bonnd  by  it,  even  if  the  memoran- 
dnm  had  not  been  made  nntil  after  actual  assignment. 
*(3)  Under  the  statute  of  frauds,  Hurd's  assignees  [23] 
could  acquire  no  legal  interest  in  the  lease  until  actual 
assignment  in  writing:  B.  L,  1833,  p.  342;  Mvmford 
V.  Whitney,  15  Wend.,  380  ;  Thomfpson  *o.  Oregory,  4 
Johns.^  81 ;  Jackeon  v.  Bud,  9  Ibid.,  298.  As  the  memo- 
randum was  in  fact  made  before  the  execution  by  Hurd,  of 
any  written  assignment,  Showerman  must  be  bound  by  it. 
(4)  Had  it  even  been  made  afterwards,  then  the  equities  of 
the  parties  woidd  have  been  equal,  and  neither  party  having 
the  legal  title,  the  prior  equity  should  prevail :  Ori/matone  v. 
Cwrter,  8  Paige,  421 ;  and,  the  agreement  to  take  the  water 
from  the  dam,  and  to  have  it  measured  at  the  head  gate, 
being  prior  to  interest  or  claim  by  Showerman,  or  by  any 
of  Hurd's  assignees,  the  complainant  would  be  entitled  to 
have  it  carried  into  effect ;  for,  the  maxim  of  equity  as  well 
as  law  is,  qui  prior  est  tempore  potior  est  jv/re :  Berry 
u  Mutual  Ins.  Co.,  2  Johns.  Ch.,  608. 

3.  But  the  true  construction  of  the  lease,  independently 
of  the  memorandum,  would  require  that  the  water  should 
be  measured  at  the  head  gates. 

In  the  construction  of  instruments  the  intent  of  the  parties 
is  to  control :  Quick  v.  Stuyvesant,  2  Pa/ige,  92  ;  Kamfies 
on  Bq.,  80,  81,  99 ;  8  Cow.,  32 ;  4  Conn.,  10 ;  1  Burr.,  285 ; 
Howell  V.  Bicha^ds,  11  East,  642 ;  BvJl  v.  FoUet,  6  Cow., 
178  ;  Marvin  v.  Stone,  2  lUd.,  781 ;  2  Ihid.,  195 ;  Chit,  on 
Contr.,  19.  And,  in  ascertaining  the  intent,  the  situation  of 
the  parties  and  of  the  subject  matter  is  to  be  considered : 
Wihon  V.  Troup,  2  Cow.,  195.  Now,  looking  at  the  pur- 
poses to  which  the  water  was  to  be  applied,  as  expressed  in  the 
instrument,  the  provision  for  an  increase  in  the  quantity,  in 
case  it  was  needed,  the  price  which  was  to  be  paid  for  it,  the 
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fact  that  the  complainant  had  other  mills  anpplied  from  the 
same  dam,  the  very  largeqnantitj  of  water,  and  the  propor- 
tion of  the  whole  power,  which  would  be  taken  under 
[34]  the  oonstmction  claimed  by  *the  defendants,  can  there 
be  a  doubt  that  it  was  the  intention  of  the  parties  that 
the  water  should  be  measured  in  the  ordinary  way,  by  an 
aperture  in  the  head  gate,  and  not  upon  the  abstract  piin- 
ciples  of  spouting  fluids  f 


C.  W.  La0M  and  Wra.  A.  Fletcher^  for  defendants. 

QooDwnr  J.,  delivered  the  opinion  of  the  court. 

I  have  examined  with  much  care  the  various  questions  pre- 
sented by  the  case  upon  the  pleadings  and  testimony,  and 
will  proceed  to  state  the  conclusion  at  which  I  have  arrived. 

The  principal  questions  are :  1.  What  is  the  construction 
of  the  instrument  executed  by  complainant,  granting  the 
water  power  to  Hurd,  without  the  addition  made  to  it?  2. 
What  with  that  addition!  and,  3.  If  the  addition  varies 
the  construction  of  the  original  instrument,  is  it,  in  respect 
to  the  defendant,  a  subsisting  and  valid  part  of  itt 

The  defendant,  Showerman,  insists  that,  by  the  terms  of 
the  lease,  the  water  granted  to  the  lessee  was  to  be  measured, 
not  by  an  aperture  to  be  inserted  in  a  gate  at  the  race  or  dam, 
from  which  it  was  to  be  transferred  to  the  iron  works  of  the 
lessee,  but  that  it  should  be  measured.  Its  stated  in  his  answer, 
on  the  wheel ;  that  the  words  in  the  lease,  "  as  much  water 
as  will  run  through  an  aperture  two  feet  square,  under  a  head 
.  of  four  feet  from  the  top  of  said  aperture,"  contemplate  the 
quantity  of  water  ascertainable  by  calculation,  which  will 
flow  through  an  aperture  of  the  size  mentioned  xmder  the 
pressure  of  the  head  mentioned,  into  open  space,  without  the 
obstruction  of  any  flume  or  channel  conducting  it  to  the 
machinery  to  be  propelled  by  it ;  that  he  has  the  right  to  that 
definite  quantity  of  water,  to  be  applied  on  the  wheels  of 
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the  machinery;  in  other  words,  that  he  is  entitled  to  a  definite 
quantity  of  water,  independent  of  the  mode  of  taking 
*it.    On  the  other  hand,  it  is  contended  on  the  part  of  [26] 
the  complainant,  that,  by  the  terms  of  the  lease,  the 
water  granted  is  to  be  drawn  in  a  particular  manner,  through 
an  aperture  of  the  size  mentioned,  from  xmder  the  given 
head  in  a  gate  at  the  race  mentioned  in  the  lease,  or  the  dam 
from  which  the  flume  was  made  to  the  iron  works ;  and  that 
the  defendant,  by  the  true  construction  of  the  lease,  is 
<entitied  only  to  the  yolume  of  water  which  will,  in  this 
mode,  pass  through  the  given  aperture. 

The  first  question  which  presents  itself,  is,  which  of  these 
two  constructions  of  the  lease  is  the  true  one  t  The  great 
end  in  construing  instruments  is  to  ascertain  what  was  the 
actual  intention  of  the  parties,  and  it  is  the  object  of  courts 
of  law  and  equity  to  enforce  them  according  to  such  inten- 
tion. To  ascertain  the  true  meaning  and  intention  of 
the  parties,  it  has  been  long  a  well  settled  rule,  that  the 
whole  instrument  is  to  be  examined,  and  every  part  taken 
into  consideration.  As  was  said  by  Chief  Justice  Hobart,  in 
the  case  cited  by  Lord  EUenborough,  in  SoweU  v,  liieha/rday 
11  JEaaty  643,  ^^  Every  deed  is  to  be  construed  according  to 
the  intention  of  the  parties,  and  the  intents  ought  to  be 
adjudged  of  the  several  parts  of  the  deed,  as  a  general  issue 
out  of  the  evidence ;  and  the  intent  ought  to  be  picked 
out  of  every  part,  and  not  out  of  one  word  only."  This 
general  principle  is  found  in  all  cases  on  this  subject,  ancient 
and  modem,  and  the  soundness  of  the  rule,  I  think,  cannot 
be  questioned. 

It  is  also  a  further  well  settled  rule,  that  in  the  construc- 
tion of  contracts,  the  situation  of  the  parties,  and  the  sub- 
ject matter  of  their  transactions  to  which  the  contract 
relates,  may  be  taken  into  consideration  in  determining 
the  meaning  of  any  particular  sentence  or  provision :  WiUon 
V.  Trovp^  2  0<yu).,  228. 
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Let  ns  apply  these  principles  to  the  constraction  of  the 
instrament  under  consideration.  The  complainant 
[26]  was  in  ^possession,  claiming  title  to,  and  recognized  by 
the  lessee  as  the  owner  of  a  dam  or  water  powei 
on  the  river  Huron,  at  Tpsilanti.  He  had  erected  a  saw- 
mill some  seventy  or  eighty  rods  below,  and  was  making  a 
race  from  the  dam,  along  the  vicinity  of  the  river,  on  the  east 
side,  to  the  saw-milL  The  lessee  contemplated  erecting,  or 
was  erecting,  iron  works,  a  little  below  the  dam,  between  the 
race  and  the  river.  And  in  reference  to  these  facts,  all  of 
which  that  are  material  appear  from  the  instrument,  the  lease 
is  made,  by  which  the  lessor  grants  '^  the  right  and  privilege 
of  drawing  from  the  west  side  of  a  race  now  making  by 
the  party  of  the  first  part,  in  Ypsilanti  aforesaid,  and  lead- 
ing to  his  new  saw-mill,  at  any  place  within  sixteen  rods 
from  the  head  gate  of  said  race,  as  much  water  as  will 
nm  throngh  an  aperture  of  two  feet  square,  imder  a  head 
of  four  feet  from  the  top  of  said  aperture."  If  the  grant 
had  stopped  here,  and  there  was  nothing  more  of  it,  prob- 
ably the  defendant's  construction  would  be  the  coiTect  one ; 
but  it  proceeds,  "  for  the  use  of  carrying  machinery  for 
iron  works,  provided^  ao  much  shall  be  needed  ly  the 
party  of  the  second  part  for  auch  uee!^  Here,  in  the 
sentence  specifying  the  thing  granted,  is  one  restriction, 
which  would  have  been  operative  had  iron  ore  been  found  to 
carry  on  the  contemplated  works.  The  instrument  proceeds, 
and  after  providing  for  a  rent  of  fifty  dollars  per  annum, 
contains  a  further  agreement,  thtxt  in  case  two  feet  equa/re 
of  water  ehovld  not  he  enough  for  the  use  of  such  iron 
works  as  the  said  party  of  the  second  part  may  hereafter 
erect  near  said  race,  that  he  shall  have  as  much  more  as 
may  be  necessary  therefor,  at  the  same  rate  as  for  the  two 
feet  squa/re  aforesaid^'*  and  further,  that  ^^  in  case  a  suffi- 
cient quantity  of  ore  cannot  be  conveniently  procured  for 
carrying    on   said    iron  works  to  advantage,  thai,  the  said 
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hoo  feet  sqttare  of  water  may  he   used  for  anch    other 
machinery/'  eta     It  seems  to  me  that  these,  provi- 
sions  are  the  description  *of  the  grant  by  the  lease,   [27] 
and  mean  a  volume  of  two  feet  square,  to  emanate 
from  the  race,  xmder  the  pressure  of  four  feet  head,  and  to 
be  thence  conducted  to  the  iron  works,  and  thus  qualify 
the  previous   general  words.     This   view  certainly  derives 
force  from  the  fact  that  one  of   the  clauses  supposes  that 
the   quantity  granted  might  not   be  sufficient  for  the  pro- 
posed iron  works. 

When  we  take  into  consideration  the  quantity  of  water 
the  defendant  would  have  by  his  mode  of  interpreting  the 
grant  (one  of  the  witnesses  stating  that  it  would  take  ten- 
sixteenths  of  the  whole,  and  the  others  generally,  that  it 
would  give  enough  to  carry  six  or  seven  run  of  millstones 
in  a  grist-mill),  we  can  hardly  presume  the  parties  intended 
that  such  a  quantity  should  be  drawn  from  the  side  of 
complainant's  race,  which  he  was  making  to  conduct  the 
water  to  his  own  mill.  The  whole  language,  however, 
taken  together,  seems  to  me  to  indicate  the  other  con- 
struction. 

As  to  the  evidence  tending  to  show  the  large  quantity  of 
water  defendant's  interpretation  would  give,  it  is  insisted 
by  the  counsel  for  defendant,  that  the  fact  is  not  averred  in 
the  bill  and  YnsAe  the  ground  of  relief,  and  that  the  evidence 
is  therefore  irrelevant.  This  position  would  undoubtedly 
be  correct  if  it  were  made  a  ground  of  relief  on  the  score 
of  mistake,  or  other  equitable  consideration.  But  here  it 
is  introduced  to  show  the  situation  of  the  subject  matter 
to  which  the  contract  refers,  and  the  consequent  efiEect  of  one 
of  the  two  different  constructions  contended  for. 

When  the  addition  to  the  lease,  '^  it  is  further  agreed  that 
the  water  is  to  be  measured  at  the  head  gates,"  is  taken  in 
eonnection  with  it,  the  construction  above  regarded  as  the 
correct  one,  is  still  more  apparent ;   though,  from  the  con 
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fltraction  which  appears  to  me  to  be  the  correct  one  of  the 
original  lease,  this  is  nnimportant    It  is  contended 
[38]  *that  the  addition  to  the  lease  was  made  after  the  pnr- 
chase  by  Sage,  and  Edmnnds  and  Oodard,  and  that 
they  had  no  notice  of  any  modification  of  the  agreement  at 
the  time  of  their  purchase.    As  to  the  time  when  the  addi- 
tion was  made,  the  evidence  is  somewhat  conflicting.    The 
chancellor,  in  his  decision,  deems  this  immaterial,  on  the 
ground  that  neither  having  the  title,  the  older  equity  should 
prevail    This   is   doubtless  a  correct  principle,  and  appli- 
cable, xmless  the  earlier  agreement,  that  with  Sage,  were  void 
under  the  statute  of  frauds.    The  agreement  with  Sage  does 
not  appear,  from  the  evidence,  to  have  been  reduced  to  writ- 
ing at  the  time  it  was  made,  or  until  a  bond  was  given  in 
February,    1834.     That    with    Edmunds    and    Godard,  it 
appears,  was ;  but,  it  was  made  and  signed  on  the  part  of 
Hurd,  by  his  father,  as  his  agent,  though,  whether  his  author- 
ity was  in  writing  does  not  appear.    It  appears  from  the  evi- 
dence of  A.  M.  Hurd  and  Philo  Hurd,  that  soon  after  the 
making  of  the  original  lease,  and  as  early  as  in  the  fall  of 
1832,   a  further   verbal  agreement  was    made,    modifying 
the   original  lease,   by  which   the  water  was  to  be  taken 
from  the  pond  instead  of  the  race,  and  that  it  was  then 
agreed  that  the  water  should  be  measured  at  the  head  gates, 
and  that  this  should  be  added  to  the  lease.    Whether  this 
latter  addition  was  to  be  made  in  consequence  of  a  supposed 
ambiguity,  or  an  omission,  does  not  distinctly  appear,  though 
Hurd  states  that  it  was  the  original  understanding  that  the 
water  should  be  measured  where  it  was  drawn  from  the  race. 
Under  this  modification,  a  flume  was  constructed,  conduct- 
ing the  water  from  the  dam  to  the  iron  works,  which  flume 
continued  until  after  Hurd's  sale  and  transfer,  and  indeed 
ever  since,  the  premises  having  been  in  this  manner  occupied 
and  enjoyed  by  all  the  successive  assignees,  the  defendant 
included,  down  to  the  time  of  filing  the  bill.    Here,  then,  was 
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a  parol  agreement,  undoubtedly  after  the  original  lease 
was  made,  partly  ^executed ;   and  so  far  executed,  it   [29] 
appears  to  me,  as  to  take  it  out  of  the  statute  of  frauds. 
And  the  part  of  the  agreement  relative  to  the  change  of  loca- 
tion yet  rests  in  parol.     The  defendants  do  not,  it  is  worthy  of 
remark,  seek  to  avoid  this  part  of  it,  but  acquiesce  in  the  change 
of  location  which  the  complainant  sets  up,  while  they  seek  to 
avoid  that  part  which  was  afterwards  added  to  the  lease. 
When  Hurd's  assignees  purchased  of  him,  there  was  the  pos- 
session under  the  modification  of  the  lease,  which  was  notice 
to  them  of  the  modification ;  for,  in  equity,  that  is  notice  of 
a  fact,  which  is  sufficient  to  put  a  party  on  inquiry.     And 
here,  when  Hurd's  assignees  purchased,  finding  the  location 
variant  from  the  lease,  and  upon  Norris's  premises,  drawing 
the  water  from  his  pond,  upon  inquiry  of  him,  they  would 
have  learned  the  agreement  under  which  the  change  was 
made,  and  if  the  place  of  measurement  were  an  alteration, 
of  course  they  would  have  heard  of  that  also.    Notice  of  a 
part  of  the  agreement  under  which  Ilurd  held  and  occupied, 
must   be    deemed  notice  of  the  whole  of   it.    It  may  be 
remarked,  also,  that  it  appears  from  A.  M.  Hurd's  testimony, 
that  Sage,  at  the  time  of  the  agreement  with  him  for  a  sale, 
had  actnal  notice.    If,  then,  the  addition  to  the  lease  made 
a  change  of  its  terms  as  to  the  measurement  of  the  water,  and 
varied  the  proper  construction  and  effect  of  the  original  lease, 
I  could  not,  I  think,  avoid  coming  to  the  conclusion  that,  at 
the  time  of  the  purchase,  by  the  defendant's  assignors,  of 
Hurd,  the  agreement,  having  been  thus  far  performed,  was 
valid  in  equity ;  that  they,  even  if  they  had,  at  the  time  of 
their  purchase,  acquired  a  full  assignment,  should  be  deemed 
purchasers  with  notice;   and  that  the  modification  of  the 
agreement  was  obligatory  upon  them ;  and,  consequently,  that 
even  if  the  construction  which  I  give  to  the  original  lease, 
be  not  the  true  one,  yet,  that  with  the  addition  embraced, 
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it  is  BO ;  and  that  the  conclusion  of  the  chancellor  is  there- 
fore correct 

It  is  said  that  the  chancellor  should,  by  his  decree,  have 
enjoined  the  defendant  from  nsing  an  excess  of  water,  instead 
of  directing  the  gates  and  aperture  ganged  and  inserted. 
Bat  I  think  the  decree  in  this  respect  nnobjectionable,  and 
sanctioned  bj  the  case  of  Arthwr  v.  Casey  1  PcAgty  448,  on 
the  authority  of  Ma/riin  v.  Sherman^  Moseh/j  144. 

The  defendant's  counsel  also  complains  that,  bj  the 
decree,  the  gates  and  aperture,  etc.,  are  required  to  be  put 
in  at  the  defendant's  expense.  I  see  nothing  wrong  in 
this.  Hej  under  the  agreement,  must  draw  the  water  from 
the  pond,  for  his  own  benefit,  and  of  course  at  his  own 
expense.  He  was  requested  to  put  in  gates  and  take  only  the 
water  that  was  his  under  it.  According  to  the  construction 
we  deem  the  true  one,  he  was  taking  more.  He  should  have 
complied  with  the  request.  That  it  should  be  done  under 
the  direction  of  a  master  was  rendered  necessary  by  his 
course. 

The  case  is  of  a  novel  character  in  our  courts,  and  has 
been  argued  with  much  zeal  and  ability.  After  full  and 
careful  consideration  of  the  questions  preifented,  I  have 
come  to  the  conclusion  that  the  decree  of  the  chancellor  must 
be  affirmed.    And  such  is  the  oninion  of  the  court 

Decree  affirmed. 
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▲  deoUfffttloii  on  a  goarantj  wltliln  thepurrlew  of  tliA  itatiite  of  frands  (B.  8. 1888^ 
p.  880,  ch.  8, 1 8,  aabd.  8),  need  not  aver  that  the  guaranty  waa  In  writing. 

Kor  that  the  nndertaldng  guarantied,  though  within  the  puniew  of  the  third  seotion 
of  the  tame  statute,  was  made  with  the  f  ormalitiee  the  statute  requlrea. 

That  the  averment,  In  a  declaration  on  a  guaranty,  of  notice  to  the  defendant  of 
non-performance  by  his  principal,  omits  to  state  vihen  or  vOiers  tiie  notice  was 
given,  la  no  ground  for  arresting  judgment,  but  only  of  special  demurrer. 

Case  reserved  from  Oakland  circuit  court.  This  was  an 
action  of  asswmpsitj  founded  upon  the  defendant's  guaranty 
of  the  performance,  by  one  Tuel,  of  his  contract  to  deliver 
to  the  plaintiff  a  specified  number  of  sheep,  at  a  place  in 
Buffalo.  The  cause  having  been  tried,  and  a  verdict  found 
for  the  plaintiff,  the  defendant  moved  in  arrest  of  judgment 
for  the  reasons : 

1.  That  the  declaration  did  not  aver  that  the  defendant's 
guaranty  was  in  writing. 

2.  Nor  that  the  guaranty  was  made  with  the  fonnalities 
required  by  the  statute  of  frauds. 

3.  That  the  averment  of  notice  to  the  defendants,  of 
Tuel's  non-performance,  did  not  show  wJien  or  wliere  the 
notice  was  given. 

T.  J.  Drake  and  M.  Z.  Drake^  in  support  of  the  motion. 
Runt  <&  Watson^  contra. 

Goodwin,  J.,  delivered  the  opinion  of  the  court 

The  first  reason  urged  for  arresting  judgment  in  this  case, 
assumes  that,  as  the  statute  relating  to  fraudulent  convey- 
ances and  contracts  in  respect  to  goods,  chattels,  and  things  in 
action,  requires  every  special  promise  to  answer  for  the 

81 


31  CASES  IN  THE  SUPREME  COURT. 


Dayton  v.  Williams. 


[32]  debt  or  default  of  another,  to  be  in  writing  *(^.  S. 
1838,  J?.  830,  §  2),  therefore  it  is  necessary  that  the 
declaration  should  aver  it  to  have  been  so.  This,  however, 
is  not  necessary.  The  rale  is,  that  where  a  thing  is  originally 
authorized  by  statute  which  could  not  be  done  at  common 
law,  then,  in  pleading,  everything  must  be  averred  which  tho 
statute  requires  to  bring  the  act  done  within  it.  Thus,  in  the 
case  of  a  will  of  lands,  it  must  be  averred  to  be  in  writing. 
But  where  a  statute  makes  a  writing  necessary,  in  a  case 
where  it  was  not  so  at  the  common  law,  then  such  averment 
in  pleading  is  not  necessary.  And,  as  before  the  statute  a 
promise  to  answer  for  the  default  of  another  was  valid,  if 
upon  a  sufficient  consideration,  though  not  in  writing,  it  i» 
not  necessary  to  aver  it  to  have  been  so.  That  it  was  so,  is 
a  matter  of  evidence  to  be  shown  on  the  trial.  A  distinction, 
however,  is  taken  between  a  declaration  and  a  plea,  it  being 
said  that  the  plea  must  show  that  the  contract  was  such  aa 
would  sustain  an  action.  The  reason  of  the  distinction 
does  not  seem  very  obvious.  But  the  rule  as  to  declarationa 
is  well  settled :  1  Smmd.,  276,  a,  n.  1  and  2 ;  211,  5,  n.i;  1 
ChittifB  PI.,  227,  237 ;  4  Johm.,  237,  239. 

The  second  reason  is  similar  to  the  above,  to  wit :  that  the 
contract  of  the  party  whose  undertaking  was  guarantied  by 
the  defendant,  is  within  the  third  section  of  the  statute  of 
frauds  above  referred  to ;  and  that  it  is  not  averred  to  have 
been  made  with  the  formalities  required  by  the  statute,  by 
the  delivery  of  a  part  of  the  property  embraced  in  the  con- 
tract, or  anything  in  earnest,  or  by  writing.  The  answer  to 
this  is  the  same  as  the  first  objection,  that,  if  necessary  to 
give  validity  to  the  guaranty,  it  is  a  matter  of  evidence,  to  be 
proved  on  the  trial,  and  not  necessary  to  be  set  out  in  the 
declaration ;  and,  after  verdict,  must  be  presumed  to  have 
been  proved. 

The  third  reason  is,  that  the  averment  of  notice  to  th6^ 
defendant,   the  guarantor,   of  the  non-performance  of  th6 
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contract  bj  the  principal,  does  not  state  any  time  or  place 
when  and  where  it  was  given.  This  is  mere  matter  of  form, 
and  conld  be  the  gronnd  only  of  a  special  demnrrer.  On  a 
motion  in  arrest,  only  errors  in  snbstance  will  be  considered ; 
and  snch  only  can  prevail  as  are  not  cnred  by  verdict 

Ordered  certified  that  the  motion  should  he  denied. 


John  Drew  and  othem  t.  The  Steamboat  GhesapaalM. 


of  eanWon,  the  bardea  of  proof  is  on  the  plaintiff,  not  only  to  ahow  nesH" 
on  the  part  of  tbe  defendant,  bnt  oidinaiy  oare  on  Ills  own  partL 


oustom  of  naTlgalion,  e.  9.,  for  Teawla  to  paaa  each  other  to  the  left,  may 
ha  prorad  hy  the  teettmony  of  persona  aUUed  In  navlgallon. 

BiKh  coatom  la  a  part  of  the  law  of  the  land;  and  a  departure  from  It  oooaatonlng 
<iolHi<MS  wfll  lender  the  party  liable,  nnleaa  ttie  other  party,  by  raaaooahla  effort^ 
ml^  have  prerented  It;  and  each  party  should  aot  upon  Uie  preaumpHon  that 
the  other  party  will  adhere  to  the  custom. 

Case  certified  from  Wayne  cinmit  conrt    This  was  a  pro- 
ceeding by  complaint  nnder  the  provisions  of  the  ^^  act  to 
provide   for  the   collection  of  demands  against  boats  and 
vessels :"  S.  L.  1839,  p.  70.    The  complaint  alleged  that  on 
the  fifth  day  of  October,  1839,  Drew  and  others,  complain- 
ants, were  the  owners  of  the  sloop  Democrat ;  that  while  she 
was  passmgnp  Detroit  river,  within  the  limits  of  this  state, 
with  f  onr  hands,  and  a  cargo  of  stone  on  board,  she  was  met 
by  the  steamboat  Chesapeake,  on  her  way  down  the  same 
river,  and  was  ran  down  and  crushed  by  said  Chesapeake, 
and  sent,  with  her  crew,  to  the  bottom  of  said  river, 
where  she  has  ever  since  remained,  ^broken  in  pieces,   [34] 
and  ntterly  destroyed,  together  with  her  cargo,  tackle, 
foinitare,  etc. 

The  canse  was  tried  before  the  Hon.  Chas.  W.  Whepplb, 
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presiding  judge,  at  the  May  term,  1843,  of  the  circuit  court 
On  the  trial,  it  was  proved  that  the  collision  occurred  on 
the  American  side  of  the  channel  of  Detroit  river,  and  while 
the  Democrat  was  coming  up,  and  the  Chesapeake  waa 
going  down  the  river,  on  that  side  of  the  channel 

On  the  part  of  the  defense,  several  nautical  men,  four  of 
whom  had  been  commanders  of  vessels  on  the  lakes  for 
several  years,  being  introduced  as  witnesses,  testified  that  it 
was  customary  for  vessels  passing  each  other,  to  leave  each 
other  at  the  left;  and  that  in  navigating  Detroit  river,  it 
was  usual,  when  vessels  were  passing  each  other,  for  the 
one  upward  bound  to  keep  the  right  or  Canada  shore,  and  for 
the 'One  descending  the  river  to  keep  the  American  side. 
Other  witnesses  testified  that  they  knew  of  no  such  custom. 

The  evidence  being  dosed,  the  defendant's  counsel 
requested  the  court  to  charge  the  jury  that  the  existence 
of  the  custom  testified  to  by  some  of  the  witnesses,  was 
matter  of  fact  for  their  determination  upon  the  evidence; 
that,  if  proved  to  exist,  such  custom  became  a  part  of  the 
law  of  the  land,  and  as  such,  was  binding  upon  the  par- 
ties; and  if  the  injury  complained  of  occurred  while  the 
Democrat  was  violating  the  custom,  no  recovery  could  be  had 
without  proof  of  gross  negligence  or  wanton  injury  on  the 
part  of  the  defendant. 

On  this  point,  the  only  charge  of  the  court,  given  by  the 
presiding  judge,  was  as  follows:  '^I  am  not  prepared  to 
assert  that  the  custom  has  the  force  of  law,  but  if  it  was 
universal  and  known,  or  supposed  to  have  been  known,  to 
the  captain  of  the  Democrat,  and  if  he,  regardless  of  the 
same,  and  having  the  ability,  while  on  the  Canada 
[35]  *shore,  of  keeping  that  shore,  yet  did  not  do  so,  then 
the  custom  may  be  shown  for  the  purpose  of  establish- 
ing the  fact  that  there  was  negligence  or  unskillfulness  on 
the  part  of  the  captain  of  the  sloop ;  but  if,  from  the  course 
of  the  wind,  it  became  necessary  to  tack,  or  if  the  captain 
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of  the  doop  exhibited  such  a  light  as  was  safficient  to  indi-, 
-cate  her  position  to  those  on  board  the  Chesapeake,  and  he 
has  good  reason  to  believe,  having  reference  to  the  enstom, 
that,  by  his  tacking,  he  conld,  without  danger  of  collision, 
•cross  to  the  American  shore,  he  had  the  right  so  to  do.  It  is 
for  the  jnrj  to  say,  however,  whether  snch  an  act,  under 
the  circumstances,  was  imprudent,  negUgent,  or  unskiUful. 
If  it  was,  the  plaintiff  cannot  recover,  unless  the  boat  could 
hsLYe  avoided  the  collision  by  the  exercise  of  common 
diligence." 

The  jury  found  a  verdict  for  the  plaintiff  for  $1,275. 
Whereupon  the  defendant's  counsel  moved  that  the  verdict 
be  set  aside,  and  for  a  new  trial,  on  the  ground,  among 
others,  that  the  above  charge  to  the  jury  was  erroneous. 

A.  D.  Fraaer  and  A,  Ten  Eyck^  in  support  of  the  motion, 
oited  6  Pet.,  715  ;  Pet.  0.  C.  P.,  225 ;  8  Whed.  Am.  G.  Z., 
231,  235,  240,  242,  243,  245,  248 ;  1  Gainer,  44 ;  5  Bmn., 
287;  20  E.  G.  L.  P.,  201 ;  Doug.,  207 ;  9  K  G.  L.  P.,  22 ; 
36  lUd.,  166 ;  1  Haw.,  91 ;  19  Wend.,  399 ;  21  lUd.,  190  ; 
19  E.  G.  L.  P.,  298 ;  21  Wend.,  615  ;  25  E.  G.  L.  P.,  534; 
14  lUd.,  430 ;  24 /Jw?.,  368  ;  1  Clw.,  78  ;  21  Wend.,  615  ; 
a  HaU,  151, 161 ;  22  E.  G.  L.  P.,  280 ;  284  lUd.,  93,  394 ; 
54  Ibid.,  435,  436. 


J.  M.  Howa/rd  and    Ale^.    Da/vidson,    contra,  cited  1 
Dan^s  Air.,  515 ;    Go.  LiU.,  113,  a;  86  E.  G.  L.  P.,  166 ; 
SUxryon  Bedim.,  §  611,  n.  4,  §§  611,  a,  611, 1;%E.  G.  L.  P., 
300 ;    14  Ihid.,  446,  431 ;  2  Wend.,  452 ;  1  L(m  Pep(yrter 
<1889),  318 ;  13    Wend.,  608 ;  11  East,  60 ;  2  Esp. 
ir.  p.,  207;  *21  Wend.,  622;  5  Eap.,  44;  8  E.  G.   [86] 
Z.  P.,  800 ;  24  Ihid.,  Z9S,note;  8  Garr.  <b  P.,  554; 
4  lUd.,  106. 

Sajtbom,  C.  J.,  delivered  the  opinion  of  the  court. 

We  are  clearly  of  opinion  that  the  charge  of  the  court, 
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framed  as  it  was,  may  have  misled  the  juty.  The  statate- 
imder  which  the  proceedings  in  this  case  were  had,  provides^ 
that  ^^  every  boat  or  yessel  shall  be  liable  for  all  injuries  done^ 
to  persons  or  property  by  such  boat  or  yessel,  in  all  instances, 
where  the  same  is  shown  to  have  occorred  through  the  negli- 
g&nee  or  miaooncbuet  of  the  master  or  hands  thereon, 
employed :"  S.  L.  1839,  p.  70.  To  entitle  the  complainant 
to  a  recovery  nnder  this  statute,  he  must  prove  that  the- 
injury  complained  of  proceeded  from  the  negligence  or  mis- 
conduct of  the  master  or  hands  employed  on  the  boat  or 
vessel  against  which  the  proceedings  are  instituted. 

If  it  were  shown  satisfactorily  to  the  jury,  that  it  was  cus- 
tomary for  boats  or  vessels  descending  the  Detroit  river  to^ 
keep  the  American  side  of  the  channel,  and  that  the  Ohes»- 
peake  was  in  the  accustomed  track  at  the  time  she  came  into- 
collision  with  the  complainant's  vessel,  her  master  or  hands, 
coold  not  be  charged  with  negligence  or  misconduct,  unless, 
it  were  also  shown,  either  that  they  had  neglected  the  pre- 
cautionary measures  usual  and  necessary  to  prevent  such  dis- 
asters, such  as  lights,  men  to  keep  a  lookout,  etc.,  or  that^ 
seeing  the  plaintiff's  vessel  in  time,  and  having  sufficient  sea. 
room  to  avoid  a  collision,  they  had  neglected  or  refused  to  do- 
so  ;  and  the  burden  of  proof  is  on  the  complainants ;  they  must 
adduce  the  evidence  necessary  to  fix  the  liability  of  the 
defendant  ^'  In  cases  of  collision,  the  burden  of  proof  ia 
on  the  plaintifi,  not  only  to  show  negligence  on  the  part  of 
the  defendant,  but  ordinary  care  on  his  own  part :"  1  TTm^ 
0m  Lcm  Jowmal^  80 ;  Lane  v.  Orombiej  12  Piek.y 
[87]  177.  In  this  view  *of  the  case,  the  drcnit  court 
should  have  been  prepared  to  assert  that  the  custom, 
in  question,  if  proved,  had  the  force  of  law,  and  should  have 
so  instructed  the  jury. 

^'  A  general  custom  is  a  general  law,  and  forms  the  law  of 
a  contract  on  the  subject  matter,  though  at  variance  with  ita 
terms ;  it  enters  into  and  controls  its  stipulations,  as  am  act 
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of  parliament,  or  of  a  state  legislatore.  The  court  not  onlj 
-may J  bnt  are  bonnd  to  notice  and  respect  general  cnstoms  and 
usages,  as  the  law  of  the  land,  and,  when  dearly  proved,  thej 
will  control  the  general  law : "  Uhited  States  v.  ArredondOy 
*€  Pet.,  715,  (md  oases  there  cUed. 

'^  Whether  there  be  any  general  cnstom  of  navigation,  and 
what  it  is,  are  matters  to  be  proved  by  the  testimony  of  per- 
sons skilled  in  navigation.  If  there  be  such  a  custom,  a 
^departure  from  it,  occasioning  collision,  will  render  the  party 
liable,  unless  the  other  party  by  reasonable  effort  might  have 
prevented  it;  and  each  party  should  act  upon  the  presump- 
tion that  the  other  party  will  adhere  to  the  custom : "  1 
Western  Imjo  Jov/malj  30;  Jwndson  v.  Drinkaldy  12 
Moare^  148 ;  S.  (7.,  22  E.  O.  Z.  S.,  442 ;  Zowry  v.  Steamr 
hoot  Pordomdy  1  Lano  Reporter^  318 ;  Hcmdayside  v.  Wiilr 
■son,  3  Caa^r.  <b  Payne^  528. 

Several  questions  were  presented  on  the  argument  of  the 
motion,  which  we  have  not  deemed  it  necessary  to  consider, 
satisfied  as  we  are,  that  the  motion  should  prevail,  on  the 
ground  that  the  jury  may  have  been  misled  by  the  charge  of 
the  court  as  to  the  effect  of  the  custom,  in  relation  to  which 
testimony  was  adduced  on  the  trial 

The  opinion  of  this  court,  then,  is,  that  the  defendant's 
motion  that  the  verdict  be  set  aside,  and  for  a  new  trial,  ought 
to  be  granted ;  and  we  direct  that  the  same  be  so  certified  to 
the  circuit  court 

Certified  accordingly. 
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BronBon  t.  Newberry. 

Althoni^  fba  aoB-ixnpriaoninent  act  of  1880  (L.  1839,  p.  7S)  operated  upon  the' 
remedj  to  enforoe  contractu  made  before  It  took  effect,  it  did  not  thus  oonstnied 
" impair  the  obligation  of  contracts.**   (a) 


A  recognizance  of  special  baO  prerionsly  entered  into  in  an  action  upon  contract 
rendered  Told  hy  the  operation  of  the  act. 

Mere  non-residence  of  the  defendant  in  the  action  did  not  prerent  the  act  tmm  opei^ 
atlng  to  discharge  him  from  liability  to  imprisonment. 

The  failure  of  an  agent  to  pay  over  moneys  which  he  has  been  employed  to  collect  i» 
not  **  misconduct  or  neglect  in  a  professional  employment**  within  the  purview 
of  the  second  section  of  the  act,  the  agent  not  being  an  attorney  at  Uw. 

Case  reserved  from  Wayne  circuit  court.  A  capias  ad 
respondenchmiy  issued  out  of  Wayne  circuit  court,  in  a  suit 
wherein  Bronson  was  plaintifi,  and  one  Camp  defendant^ 

returnable  at  the  November  term,  1837,  of  said 
[39]   *court,  having  been  returned  duly  served,  Newberry 

thereupon,  on  the  20th  day  of  December,  in  the  sama 
year  and  term,  joined  Camp  in  executing  a  recognizance  of 
special  bail,  whereby  they  acknowledged  themselves  to  owe 
unto  Bronson  the  sum  of  $3,080,  to  be  levied,  etc.,  upon  con- 
dition, that,  if  Camp  should  be  condemned  in  the  action  at 
the  suit  of  Bronson,  he  the  said  Camp,  should  pay  the  costs> 
and  condemnation  of  the  court,  or  render  himself  into  the 
custody  of  the  sheriff  of  the  county  of  Wayne  for  the  same,^ 
or,  if  he  failed  to  do  so,  he,  the  said  Newberry,  would  pay  the 
costs  and  condemnation  for  him.  June  1,  1840,  Bronson 
recovered  a  judgment  in  the  suit  against  Camp  for  $2,981.3& 
damages,  and  $43.14  costs ;  upon  which  a  capias  ad  saiisfa^ 
ciendiimj  directed  to  the  sheriff  of  Wayne  county,  was  issued 

(a)   See  Bockwell  t.  Hnbbell*s  Administrators,  posl;  197;  Joy  t.  ThompMB,  1  Doiiigii* 
878. 
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April  26, 1842,  and  returned  nan  eet  vrvoentus  on  the  3d  day 
of  May  following. 

The  present  action  was  thereupon  brought  by  Bronson 
against  Newberry,  upon  the  above  mentioned  recognizance  of 
special  bail,  which,  it  was  claimed,  had  been  forfeited.  It 
was  commenced  January  6, 1843,  by  summons  issued  out  of 
Wayne  circuit  court.  A  declaration  had  been  filed,  and 
default  for  want  of  plea  entered,  when  Newberry  moved  the 
circuit  court,  upon  affidavit  of  the  above  facts,  for  an  order 
that  an  exoneret/wr  be  entered  upon  the  recognizance,  claim- 
ing that  it  had  been,  in  effect,  rendered  void,  by  the  opera- 
tion of  the  ^^  act  to  abolish  imprisonment  for  debt  and  to  pun- 
ish fraudulent  debtors,"  approved  April  10,  1889:  8.  L. 
1839,^.76. 

Affidavits  were  read  in  opposition  to  the  motion,  for  the 
purpose  of  ehowing  that  the  judgment  agamst  Oamp  was  for 
'^misconduct  and  neglect  in  a  professional  employment," 
within  the  purview  of  the  second  section  of  the  non-impris- 
onment act,  and  that  therefore  Camp  was  liable  to  impris- 
onment on  process  issued  thereon.  The  contents  of  these 
affidavits,  and  also  of  counter  affidavits  introduced 
*on  the  part  of  Newberry,  sufficiently  appear  in  [40] 
the  opinion  of  the  court. 

It  also  appeared  by  affidavit  in  opposition  to  the  motion, 
that,  at  the  time  of  the  commencement  of  the  action  against 
Camp,  he  was,  and  ever  since  had  been,  a  non-resident  of  this 
state,  without  property  in  this  state  out  of  which  the  money 
could  be  made  to  satisfy  the  judgment  recovered  against  him ; 
but  that,  ever  since  the  rendition  of  the  judgment  he  had  had 
property  and  effects  elsewhere,  which  he  unjustly  refused  to 
apply  to  its  payment. 

The  motion  was  reserved  by  the  presiding  judge  of  the  cir- 
cuit court,  for  the  opinion  of  this  court  upon  the  questions 
arising  thereon,  and  was  argued  at  the  present  term. 


M  CASES  IN  THE  8UPEEBCE  OOURT. 


Bnmwm  «.  KewlMny. 


O^.  O.  BixteSy  in  support  of  tiba  motion : 

1.  The  non-imprisonment  act  {S.  Z.  1839,  p.  7(^)  went 
into  effect  before  judgment  itm  rendered,  or  ca.  so.  iasaed 
tiieroon,  against  Gamp,  and  operated  to  i>rohibit  Newberry 
from  malring  aaj  snrrend^,  and  to  discharge  Oamp  from  all 
liabilify  to  imprisonment  npon  process  issued  upon  the  judg- 
ment Newberry's  liability  on  the  recognizance  could  never 
afterwards  become  ^a>ed  by  return  of  ea.  s€k  nan  est  The 
CO.  «a.  against  Oamp  was  issued  in  violation  of  law,  and  was 
void :  §§  1,  25.  The  sheriff  would  have  been  a  trespasser, 
if,  finding  Oamp  within  the  county,  he  had  taken  his  body 
upon  it:  21  Wendy  670;  22  W&nd.j  612.  The  omrt 
ought,  therefore,  to  order  that  an  exaneretfwr  be  entered,  as 
has  often  been  done  in  analogous  cases :  1  Cames^  9,  n.  8 ; 
CdlmanU  Oa.j  60 ;  2  Johm.y  101 ;  6  Z>.  c6  ^.,  247,  260 ;  2 
Johm.  Oa.y  408 ;  9  Wend.,  462 ;  1  Gow.^  428 ;  D(mg.y  45  ;  4 
Johns.,  409 ;  2  jB.  cfc  P.,  45. 

2.  The  abolishment  of  imprisonment  for  debt  on  pre- 
existing contracts,  by  the  act  of  April  10,  1839,  was  not 
unconstitutional  as  impairing  the  obligation  of  contracts :    12 

'Wheat.,  213  ;  9  Pet.,  359 ;  1  H(yw.  {V.  S.),  328,  314; 
[41]  *3  Story  on  Const.,  250 ;  1  Kmfs  Com.,  419 ;  S^^ur- 
gea  v.    OrovminsJddd,   4    Wheat.,   122;   Motion  «. 
SwUe,  12  Wheat.,  376. 

3.  It  does  not  appear  that  the  judgment  against  Oamp 
was  for  misconduct  or  neglect  in  a  professional  employment, 
so  as  to  bring  the  case  within  the  exception  contained  in  the 
second  section  of  the  non-imprisonment  act :  17  Wend.,  32 ; 
10  lUd.,  581 ;  1  HiU,  226.  On  this  point  the  affidavits  in 
opposition  to  the  motion  are  insufficient,  in  not  showing  that 
Camp  was  a  professional  mam,,  or  that  the  money  was 
received  by  him  in  Skprofessional  capacity :  3  HiU,  44  ;  and 
the  counter  affidavits,  showing  that  such  was  not  the  case, 
are  admissible :  2  JohaM.,  100 ;  5  lUd.,  863 ;  10  Wend., 
602 ;  9  Ihid.,  463. 
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A.  D.  FraaeTj  contra : 

1.  The  act  abolishing  imprisonment  for  debt  being,  in 
fespeot  to  the  action  against  Oamp,  as  well  as  to  the  recog- 
nizance and  this  snit,  retrospectwe^  does  not  apply  to  this 
•case.  A  statate  will  not  be  constraed  to  apply  retrospec- 
tively nnless  it  is  so  expressly  provided :   1  Vea.  Sen.^  225 ; 

3  AiL,  651 ;  2  Id.  Raym.,  1360 ;  4  Burr.,  2460;  2  NoU  <fe 
MeC.<i  505 ;  8  Am.  Com.  Lcm.y  150 ;  4  Serg  db  Rwwle^  401 ; 

4  Wend.,ill ;  12  Ihid.,  490;   7Jokns.,4:77;  1  OMo,  18;  8 
Serg.  db  R<mle,  590,  598. 

2.  But  if  the  act  does  apply,  it  is,  in  respect  to  this  case, 
nnoonstitational  and  void ;  being  a  violation  of  the  obliga- 
tion of  the  contract  which  was  the  foundation  of  the  action 
against  Gamp :  Branson  v.  Emssie^  1  How.y  811 ;  2£cOracik&n 
V.  HayvMifirdy  2  Hcw.^  608  ;  Sfmf€%  Big.,  14. 

8.  The  second  section  of  the  act  excepts  from  the  opera- 
tion of  the  first  section,  actions  '^  for  miscondudt  or  neglect 
in  any  professional  employment."  The  affidavits  in  opposi- 
tion to  the  motion  show  that  the  action  against  Camp  was 
within  this  exception :  2  Sta/rk.  M).j  18  ;  Idpseonibe 
*v.  BblmeSj  2  Gamp.^  441.  The  counter  affidavits  [42] 
offered  on  this  point  were  not  admissible :  BuU  24. 

4.  This  case  does  not  come  within  the  purview  of  the  act, 
because  it  appears  that  Camp  is,  and  always  has  been,  a  non- 
resident of  this  state,  and  has  property  which  he  wrongfully 
and  unjustly  refuses  to  apply  to  the  payment  of  the  plain- 
tifPs  judgment.  These  facts  make  a  case  within  the  fourth 
section  of  the  act,  which  would  deprive  Camp,  if  within  this 
state,  of  the  benefit  of  the  first  section.  It  cannot  have  been 
the  intention  of  the  legislature  that  a  debtor  should  be 
entitled  to  the  exemption  from  imprisonment  provided  by 
the  first  section  in  such  a  case,  while  both  himself  and  his 
property  remained  beyond  the  reach  of  that  scrutiny  per 
mitted  by  the  act  as  the  only  security  for  the  creditor. 

41 


42  CASES  m  THE  SUPREME  COURT. 


Bronson  v.  Kewbeny. 


Banbok,  C.  J.,  delivered  the  opinion  of  the  oonrt 

It  is  very  dear  that  the  defendant  is  entitled  to  have  an  exofir 
erettir  entered  upon  his  recognizance,  if  the  act  abolishing 
impi-isonment  for  debt  {S.  L.  1839,  p.  76),  operated  to  pro- 
hibit the  imprisonment  of  Camp,  his  principal,  npon  any 
process  issued  upon  the  judgment  against  him :  9  Pet.^  358, 
amd  cases  there  died. 

1.  But  it  is  contended  on  the  part  of  the  plaintiff,  that 
the  defendant's  recognizance  of  bail  having  been  acknowl- 
edged and  entered  into  prior  to  the  passage  of  the  act,  is  not 
affected  by  it ;  the  act  containing  no  express  words  declaring 
it  retrospective  in  its  operation,  and  the  general  rule  being 
that  no  statute  shall  be  construed  to  apply  retrospectively, 
unless  the  intention  of  the  legislature  to  give  it  such  effect 
clearly  appears. 

We  recognize  the  rule  of  construction  contended  for  by 

the  plaintiff's  counsel,  but  it  is  an  equally  well  established 

principle,  that,  in  the  exposition  of  statutes,  every  part  is  to 

be  considered,  and  the  intention  of  the  legislature  to 

[43]  be    *extracted  from    the  whole :     United  States  v. 

Fishery  2  Orcmch,  358. 

The  first  section  of  the  act  under  consideration  provides, 
*^  That  no  person  shall  be  arrested  or  imprisoned  on  any  civil 
process,  issuing  out  of  any  court  of  law,  or  on  any  execution 
issuing  out  of  any  court  of  equity,  in  any  suit  or  proceeding 
instituted  for  the  recovery  of  any  money  due  upon  any 
judgment  or  decree,  founded  upon  contract,  or  due  upon  any 
contract,  express  or  implied,  or  for  the  recovery  of  any  dam- 
ages for  the  non-performance  of  any  contract." 

If  the  language  of  this  section  be  taken  according  to  its 
ordinary  acceptation  and  meaning,  it  must  be  intended  to  pro- 
hibit arrest  or  imprisonment  on  civil  process,  absolutely,  in 
existing,  as  well  as  in  future  cases.  The  terms  are  clear  and 
explicit,  that  no  person  shall  be.  arrested,  etc.  Still,  under 
the  application  of  the  rule  insisted  on  by  the  defendant's 
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counsel,  and  which  we  have  asBumed  to  be  the  correct  one, 
we  might  well  condude  that  the  legislature  did  not  intend 
to  make  the  law  apply  to  pre-existing  cases.  Subsequent 
sections,  however,  we  think  necessarily  exclude  such  a  con- 
clusion. The  third  and  fourth  sections,  and  those  following, 
to  and  including  the  sixteenth,  contain  provisions  for  the 
arrest,  imprisonment  and  discharge  of  debtors  charged  with 
fraud,  in  the  disposition  or  concealment  of  their  property,  or 
in  contracting  their  debts,  etc.,  and  who  could  not  be  arrested 
or  imprisoned  by  the  preceding  provisions  of  the  act. 

The  seventeenth  section  is  as  follows :  "  Every  person 
imprisoned  on  civil  process,  at  the  time  of  this  act  taking 
effect  as  a  law,  in  any  case  where,  by  the  preceding  provisions 
of  this  act,  such  person  shall  not  be  arrested  or  imprisoned, 
may,  at  any  time  after  the  taking  effect  of  this  act,  give  the 
plaintiff,  his  agent  or  attorney,  ten  days'  notice  of  the 
existence  of  this  act,  which  notice  the  jailor  *shall  [44] 
cause  to  be  served,  if  the  plaintiff,  his  agent  or  attor- 
ney, be  within  the  county  in  wliich  the  defendant  is  impris- 
oned ;  and  if  not,  then  by  publication  in  the  nearest  public 
newspaper ;  which  publication  shall  be  taken  and  considered 
to  be  full  notice  to  such  creditor ;  and  unless  the  creditor  at 
whose  suit  such  person  shall  be  imprisoned,  shall,  within  the 
time  aforesaid,  make  application  and  complaint  to  some  judge 
of  the  court,  or  to  the  justice  of  the  peace,  as  the  case  may 
be,  in  which,  or  before  whom,  such  suit  was  brought,  as  spe- 
cified in  the  third  and  fourth  sections  of  this  act,  and  upon 
such  application  being  made,  if  a  wan'ant  is  not  issued,  as 
herein  provided,  such  imprisoned  person  shall  be  entitled  to 
be  discharged  from  such  imprisonment ;  and  if  such  warrant 
be  granted,  the  same  proceedings  shall  be  had  thereon,  as  here- 
inafter provided,  and  the  removal  of  the  defendant  from  any 
jail  in  which  he  may  be  imprisoned  by  any  warrant  in  such 
proceedings,  shall  not  be  deemed  an  escape." 

This  section,  in  language  too  plain  and  positive  to  be  mis- 
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understood,  applies  the  act  to  eases  in  which  there  is  not 
only  a  pre-existing  debt,  bnt  in  which  a  judgment  has  been 
obtuned,  final  process  issued,  and  the  debtor  actually 
arrested  and  imprisoned.  Can  it  be  supposed  that  the  legis- 
lature intended  to  bring  within  the  operation  of  this  statute, 
this  class  of  cases,  and  exclude  from  its  application  those  in 
which  an  indebtedness  had  only  been  contracted,  or  an  obli- 
gation incurred?  We  think  such  a  supposition  not  warrant- 
able under  the  most  stringent  rule  of  interpretation  that 
has  been  contended  for. 

But  again,  the  last  section  strongly  fortifies  us  in  the 
view  we  have  taken  of  the  act.  It  is  thus :  "  The  provi- 
sions of  this  act  shall  not  extend  to  residents  of  a  foreign 
power,  who  have  contracted  debts  with  residents  of  this 
state  before  this  act  takes  effect,  until  the  expiration  of  one 
year  after  the  taking  effect  of  this  act."  The  obvi- 
[46]  ous  meaning  *to  be  gathered  from  this  section  is, 
that  the  provisions  of  the  act  shall  be  extended  to  all 
persons  who  shall  have  contracted  debts  with  our  citizens 
before  the'  act  took  effect,  except  to  residents  of  a  foreign 
power,  and  to  them  also,  after  the  expiration  of  one  year  from 
the  time  of  the  taking  effect  of  the  act 

2.  It  is  insisted,  however,  that  if  the  act  is  construed  to 
apply  to  this  case,  it  impairs  a  right  which  the  plaintiff  had 
acquired  prior  to  its  enactment,  and  is  therefore  ^uoad  hoc, 
in  conflict  with  the  provision  of  the  constitution  of  the 
United  States,  which  declares  that  ^'  no  state  shall  pass  any 
law  impairing  the  obligation  of  contracts." 

It  is  contended  by  the  plaintiff's  counsel  that  the  cases  of 
JBranson  v.  Emzie,  1  How,,  211,  and  McOrachen  v.  Hay- 
wan'dy  2  How.j  608,  are  directly  in  point,  and  settle,  conclu- 
sively, the  doctrine  they  maintain.  It  should  be  recollected, 
however,  that  the  precise  question  now  under  discussion  did 
not  arise  in  either  of  those  eases.  The  first  was  an  adjudica- 
tion upon  the  constitutionality  of  the  appraisal  laws  of  Illi- 

44 


FIRST  CIRCmT,  JANUARY  TERM,  1845.  45 


BroDson  v.  Newberry. 

I  


Bois,  as  applicable  to  existiatg  mortgage  contracts.  The 
second,  MeOraoken  v.  Haywanrdy  applied  the  principles  laid 
down  in  JSroneon  v.  EmsAe^  to  sales  upon  ezeoation. 

It  is  admitted  that  the  language  of  the  coart,  in  both  cases^ 
is  sufficiently  broad  and  comprehensiye  to  embrace  the  point 
now  in  controyersy.  Judge  Baldwin,  in  delivering  the  opin- 
ion of  the  court  in  MeOraoken  v.  JBaywa/rdj  laid  down  this- 
propoextion :  ^^  Where  the  contract  becomes  consummated, 
the  law  defines  the  duty  and  the  right ;  compels  one  party  to 
perform  the  thing  contracted  for,  and  gives  the  other  a  right 
to  ef^arce  the  p0rfarmanoe,  hy  the  remedies  then  in  force?'*' 
Again,  he  remarks,  ^'  If  any  subsequent  law  affect  to  diminish 
the  duty,  or  to  impair  the  right,  it  necessarily  bears  on  the 
ebligation  of  the  contract,  in  favor  of  one  party,  to 
tihe  injury  of  the  *other ;  hoace,  any  law  which,  in  [46] 
its  operation,  amounts  to  a  denial  or  obstruction  of 
the  rights  accruing  by  a  contract,  though  profeeei/ng  to  act 
only  on  the  remedy ^  is  dAr.ecOy  obnoxioue  to  the  prohibition 
of  the  constitution.'' 

Now,  had  the  question  then  before  the  court  been,  whether 
a  state  could  abolish  imprisonment  for  debt,  upon  subsisting^ 
eontracta»  without  impairing  the  right  of  the  creditor ;  and 
naif  as  it  was,  eolely  as  to  the  validity  of  the  lUinoia 
appraisal  laws,  the  decision  unquestionably  must  have  deter^ 
mined  the  rights  of  the  present  parties.  Such,  too,  must  be. 
the  effect  of  that  decision,  if  it  be  found  that  the  remedy  by 
imprisonment  entered  into  and  formed  a  part  of  the  contract 
between  Bronson  and  Camp.  The  plaintiff's  counsel  contend 
that  it  did.  Oan  the  position  be  maintained,  either  upon 
principle  or  authority  ?  If  it  be  true  that  this  remedy  wafr 
incorporated  into  the  contract,  and  constituted  an  essential 
part  of  it,  it  must  necessarily  go  with  it,  and  might  be  applied 
for  its  enforcement,  wherever  the  party  might  be  found.  A 
doctrine  leading  to  such  a  result,  it  seems  to  me,  is  untenable. 
Justice  Story,  in    treating  of  this  subject,  remarks  that,. 
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'^  Although  there  is  a  distinction  between  the  ciUgation  of  a 
contract  and  a  remedy  upon  it ;  yet,  if  there  are  certain  reme- 
dies existing  at  the  time  when  it  is  made,  aU  of  which  were 
afterwards  wholly  extinguished  by  new  laws,  so  that  there 
remains  no  means  of  enforcing  its  obligation,  and  no  redress ; 
such  an  abolition  of  all  remedies,  operating  in,  presently  is  an 
impairing  of  the  obligation  of  such  contract."  ^^  But,"  he 
continues,  ^^everj  change  and  modification  of  the  remedy 
does  not  involve  such  a  consequence."  ^^  Ko  one  will  doubt 
that  the  legislature  may  vary  the  nature  and  extent  of  reme- 
dies, so  always  that  some  substantial  remedy  be  in  fact  left" 
'^  And  a  state  legislature  may  discharge  a  party  from  impris- 
onment, upon  a  judgment,  in  a  civil  case  of  contract, 
[47]  without  infringing  the  constitution  ;  *f or  this  is  but 
a  modification  of  the  remedy,  and  does  not  impair  the 
obligation  of  the  contract : "    3  Story  on  Const,^  250. 

Stfwrgee  v.  Orownvnshieldy  4  Whe(xt.j  122,  a  leading  case 
on  this  and  kindred  subjects,  is  strongly  in  point.  Chief 
Justice  Marshall,  in  deciding  the  case,  held  this  language : 
^^  To  punish  honest  insolvency  by  imprisonment  for  life,  and 
to  make  this  a  constitutional  principle,  would  he  an  excess  of 
inhumanity  which  will  not  readily  be  imputed  to  the  illus- 
trious patriots  who  framed  our  constitution,  nor  to  the  people 
who  adopted  it.  The  distinction  between  the  obligation  of  a 
contract,  and  the  remedy  given  by  the  legislature  to  enforce 
that  obligation,  has  been  taken  at  the  bar,  and  exists  in  the 
nature  of  things.  Without  impairing  the  obligation  of  the 
contract,  the  remedy  may  certainly  be  modified,  as  the  wis- 
dom of  the  nation  shall  direct."  ^^Confinement  of  the 
debtor  may  be  a  punishment  for  not  performing  his  contract, 
or  may  be  allowed  as  a  means  of  inducing  him  to  perform  it. 
But  the  state  may  refuse  to  infiict  this  punishment,  or  may 
withhold  this  means,  and  leave  the  contract  in  full  force. 
ImprieonmerU  is  no  part  of  the  contract,  and  simply  to 
release  the  prisoner,  does  not  impair  its  obligation." 
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The  case  of  Mason  v.  SiadlSy  12  Wh6at.j  370,  is  to  the  same 
effect  ^^  Can  it  be  donbted,"  said  Judge  Thompson,  "  but 
the  legislatures  of  the  states,  so  far  as  relates  to  their  own 
process,  have  a  right  to  abolish  imprisonment  for  debt  alto- 
gether,  and  that  such  law  might  extend  to  present,  as  well  as 
future  imprisonment  t  We  are  not  aware  that  such  a  power 
in  the  states  has  ever  been  questioned.  This  is  a  measure 
which  must  be  regulated  by  the  views  of  policy  and  expedi- 
ency entertained  by  the  state  legislature.  Such  laws  act 
merely  upon  the  remedy,  and  that  in  part  only.  They 
do  not  take  away  the  entire  remedy,  *but  only  so  far  [4&] 
as  imprisonment  forms  a  part  of  such  remedy." 

The  doctrine  of  both  these  cases  is  re-affirmed  in  JSeera  v. 
Scmghton^  9  Pet.^  359.  The  question  involved  in  the  case 
now  before  us,  constituted  the  turning  point  in  that  case. 
"There  is  no  doubt,"  observed  Judge  Story,  in  delivering 
the  opinion  of  the  court,  "  that  the  legislature  of  Ohio  pos- 
sessed full  constitutional  authority  to  pass  laws  whereby 
insolvent  debtors  should  be  released,  or  protected  from  arrest, 
or  imprisonment  of  their  persons,  on  any  action  for  any  debt 
or  demand  due  by  them.  The  right  to  imprison  constitutes 
no  part  of  the  contract,  and  a  discharge  of  the  person  of  the 
party  from  imprisonment,  does  not  impair  the  obligation  of 
the  contract,  but  leaves  it  in  full  force  against  his  property 
and  effects." 

Keither  of  these  cases  was  commented  upon,  or  even 
referred  to,  by  the  majority  of  the  court,  or  by  the  counsel, 
in  Bronson  v.  JSRmiej  or  MbOraoken  v.  Ha/ywa/rd.  They 
are  not,  therefore,  overruled  or  modified  by  those  cases,  nor 
can  we  perceive  that  there  is  any  conflict  between  them,  if  it 
be  admitted  that  the  remedy  by  imprisonment,  where  it 
essts,  is  not  one  of  the  elements  of  a  contract.  Judge 
McLean,  in  delivering  a  dissenting  opinion  in  Bransary  v» 
JBSmiey  says  inquiringly :  "  Does  any  one  doubt  that  a  state 
legislature  may  abolish  imprisonment  for  debt,  as  well  on 
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past  as  fntare  contracts f  "Here,"  he  contmnes,  ^'is  a 
modification  of  the  remedy,  which  takes  away  a  means,. 
and  often  a  principal  means,  of  enforcing  payment  of  ih» 
debt;  and  yet,  this  is  admitted  by  all  to  be  a  constitntional 
law.** 

SwifPs  Dig.,  vol.  1,  p.  14,  is  cited  in  behalf  of  the  plain- 
tiff, and,  it  is  insisted,  fnUy  sostains  his  position.  The  case 
of  Stfu/rgsBV.  OrovrnMUiMeld  is  there  referred  to  and  com- 
mented upon,  as  follows :  "  There  is  some  question  respect- 
ing the  correctness  of  all  the  principles  abore  laid 
[49]  *down.  To  say  that  the  legislature  has  a  right  to 
modify  the  remedy  upon  a  contract,  as  tbey  think 
proper,  and  to  withhold  the  means  of  enforcing  it  by  impris- 
onment,  is  giving  them,  in  effect,  the  power  to  destroy  the^ 
obligation  of  it.  I  apprehend  the  real  obligation  of  a  con- 
tract to  be,  that  the  contracting  party  shall  perform  it,  and 
that  he  shall  be  liable  to  have  it  enforced  against  him  by  tak- 
ing his  estate,  or  by  imprisoning  his  body  to  compel  him  to 
produce  it ;  for  a  contract  is  of  littie  value  without  a  l^al 
remedy  for  a  breach  of  it,  and  a  remedy  would  be  of  littie 
▼alue  without  the  power  of  imprisoning  the  body  to  enforce* 
it  Of  course  a  suspension  of  the  execution,  or  an  exemp- 
tion of  any  portion  of  the  debtor's  estate  from  execution,  etc,, 
would  be  a  violation  of  the  constitution ;  for,  it  would  lee* 
sen,  and  might  defeat  the  remedy.  So,  the  total  abolishment 
of  imprisonment  for  debt  is  repugnant  to  the  constitution ;. 
for  it  deprives  the  creditor  of  the  most  effectual  means  tO' 
compel  the  debtor  to  produce  his  property  for  the  payment  of 
his  debts,  etc.  But  where,  by  a  proper  proceeding,  it  is  ascer- 
tained that  tiie  debtor  has  no  estate,  or  he  delivers  up  all  his 
estate  in  payment  of  his  debts,  then,  as  the  imprisonment  of 
the  person  could  have  no  effect  to  compel  the  production  of 
property  for  the  payment  of  the  debt,  the  discharge  of  the 
person  will  not  impair  the  obligation  of  the  contract ;  for,  in 
such  case,  imprisonment,  instead  of  being  a  means  to  enforce 
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the  payment,  will  only  be  a  puniBhment  for  not  having  prop- 
erty to  make  the  payment." 

It  will  be  readily  admitted,  that  the  opinions  of  Judge 
Swift  are  entitled  to  the  most  respectfnl  consideration,  eman- 
ating as  they  did,  from  one  of  the  most  able  jnrists  of  his 
time  in  this  conntry.    But,   applying  the  principles  laid 
down  by  him,  to  the  non-imprisonment  act  of  this  state,  will 
it  be  f  onnd  obnoxious  to  the  charge  of  xmconstitution- 
ality  t  I  apprehend  not ;  for  it  contains  provisions  *the   [50] 
most  ample,  to  compel  a  discovery  of  the  debtor's 
effects,  if  he  have  any,  and  their  application  to  the  payment 
of  his  debts. 

We  may  add,  in  concluding  the  discussion  of  this  point, 
that  most  of  the  states  of  this  Union,  have  abolished  impris- 
onment for  debt,  as  well  upon  contracts  existing  at  the  time, 
as  upon  future  ones;  and  we  are  not  aware  that  such  legis- 
lation has  ever  been  adjudged  an  infringement  of  the  consti- 
tutional provision  in  question. 

3.  But  it  is  contended  further,  that  the  recovery  against 
Gamp,  being  for  mMConchust  and  neglect  in  a  professional 
employment,  is,  by  the  second  section  of  the  act,  expressly 
excepted  from  its  operation. 

That  section  is  as  follows :  ^*  The  preceding  section  shall 
not  extend  to  proceedings  as  for  contempt  to  enforce  civil 
remedies,  nor  to  actions  for  fines  and  penalties,  or  on  prom- 
ises to  marry,  or  for  moneys  collected  by  any  public  officer, 
or  for  any  misconduct  or  neglect  in  office,  or  in  a/n/y  profea- 
gianal  employment.^^ 

The  facts  on  which  the  plaintiff  relies  to  bring  this  case 
within  the  exceptions  of  the  act,  are  stated  in  his  affida- 
vit as  follows :  ^^  And  this  deponent  further  says,  that  the 
said  action  on  which  the  said  recovery  was  had  in  favor  of 
this  deponent,  against  the  said  John  G.  Camp,  was  for  mis- 
eonduct  and  neglect  in  a  professional  employment ;  that  this 
deponent,  under  the  provisions  of  an  act  of  the  congress  of 
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the  United  States,  for  the  relief  of  this  deponent^  approved 
on  the  14th  daj  of  Jnlj,  1832,  a  eopj  of  which  is  hereto 
anooexed,  employed  the  said  John  G.  Oamp,  for  a  pecuniary 
oompensation,  aB  the  attorney  of  this  deponent,  and  gave  him 
the  requisite  authority  for  that  purpose,  to  procure  and  pre- 
sent to  the  treasury  department  of  the  United  States,  the 
requisite  evidence  to  establish  this  deponent's  daim,  men- 
tioned in  said  act,  and  procure  the  adjustment  and 
[51]  allowance  thereof,  and  obtain  *from  said  treasury 
department,  and  pay  over  to  him,  this  deponent,  the 
money  to  which  he  was  entitled,  and  which  should  be 
allowed  him  under  and  by  the  provisions  of  the  said  act ; 
that  the  said  Oamp  did  act  as  the  attorney  of  this  depon- 
ent in  said  matter,  and  did,  as  such  attorney,  obtain  from 
the  said  treasury  department,  the  sum  of  $5,340,  allowed  to 
this  deponent,  under  and  by  virtue  of  the  provisions  of  the 
said  act,  of  which  sum,  the  said  Camp  paid  to  this  deponent 
only  the  sum  of  $2,929.95 ;  and  that  the  residue  of  said 
money  the  said  Oamp  wholly  neglected  and  refused  to  pay 
to  this  deponent,  and  for  that  cause  and  no  other,  the  said 
action  was  brought  and  prosecuted  against  the  said  Oamp^ 
and  the  judgment  aforesaid  recovered  against  him,  and  in 
favor  of  this  deponent" 

By  the  act  of  congress  referred  to,  the  proper  auditing 
officers  of  the  treasury  department  were  authorized  to 
adjust  the  daun  of  John  Bronson,  for  a  house  and  store 
destroyed  by  the  enemy  in  the  village  of  BufEalo,  during  the 
late  war,  and  pay  to  him,  etc 

With  a  view  to  meet  the  allegations  in  the  plaintifPs  affi- 
davit, the  defendant's  counsel,  on  the  aigument  of  the  motion 
in  the  circuit  court,  offered  to  read  several  affidavits  to  show 
that  Oamp  was  not,  and  never  had  been,  by  profession,  an 
attorney  or  counselor  at  law;  the  reading  ef  which  was 
objected  to  on  the  ground  that  they  had  not  been  filed,  and 
copies  served,  agreeably  to  the  24th  rule  of  the  drcnit  oouit 
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Admitting  the  objection  to  have  been  well  taken,  it  might 
hare  been  obyiated  by  an  application  to  the  circuit  oonrt^  for 
leave  to  file  the  affidayite  as  of  the  time  when  the  motion 
was  made;    or,  the  defendant  might  have  withdrawn  his 
motion,  and  on  a  renewal  of  it,  filed  and  served  his  affida- 
vits in  conf ormitj  to  the  rale.     We  incline,  therefore^  to 
treat  the  affidavits  as  properly  before  ns,    that  we 
may  form  and  certify  to  the  drcait  conrt  *an  opinion  [53] 
upon  the  merits  of  the  question  presented  by  that 
aoxat  for  our  advice. 

But,  it  is  here  urged  by  the  plaintifE  that,  inasmuch  as 
Oamp  assumed  to  act  as  an  attorney,  the  defendant  is  estopped 
from  denying  that  he  acted  in  that  capacity ;  and  we  are 
referred  to  Stark.  M).^  18,  and  I^aoombe  v*  H6l/me%y  S 
Cmmfp.^  441,  in  support  of  the  position. 

There  is  no  allegation  in  the  plaintiff's  affidavit,  that  Oamp 
held  himself  out  to  the  plaintifE  as  an  attorney  by  prof es- 
aion,  or  that  he  in  fact  was  such.  Nor  does  it  appear 
from  the  affidavit,  that  the  business  about  which  he  was 
employed,  was  of  such  a  character  that  it  could  be  per- 
formed iyiJAf  by  an  attorney  at  law.  It  is  apparent,  on  the 
contrary,  that  it  could  have  been  properly  done  by  any  man 
of  oommon  intelligence,  possessing  an  ordinary  knowledge  of 
boflineBS.  The  plaintifE  does  not  aver  that  he  reposed  con- 
fidence in  Oamp,  by  reason  of  his  supposed  or  oMfwmed  pro- 
fessional chahtoter. 

In  view  of  the  facts  before  us,  we  are  clearly  of  opinion 
that  the  rule  established  by  the  authorities  cited,  and  whidi 
18  doubtless  the  true  one,  is  inapplicable  in  this  case. 

4.  It  is  contended  that  the  defendant's  motion  ought  not 
to  be  granted,  because  Oamp  is,  and  always  has  been  a  non- 
resident of  this  state;  and  has  had,  ever  since  the  rendi- 
tion of  the  judgment,  and  yet  has,  elsewhere  than  in  this 
state,  property  and  effects  which  he  unjustly  refuses  to 
apply  to  the  payment  of  the  judgment 
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We  have  Been  that  the  language  of  the  first  section  of  the 
non-imprisonment  act  is  general  and  withont  qnalificationy. 
**  that  no  person  shall  be  arrested  or  imprisoned,"  etc    The 
only  restriction  npon  the  generality  of  its  application,  is  con- 
tained   in   the  last   section,  which  provides  that  it  ^' shall 
not  extend  to  residents  of  a  foreign  power  who  have  con- 
tracted   debts   with   residents   of  this  state,  before 
[63]   *the  act  takes  effect,  nntil  the  expiration    of  one 
year  after  the  taking  effect  of  the  act."    The  year 
expired  May  10, 1840,  some  twenty  days  prior  to  the  rendi- 
tion of  the  judgment  against  Camp.    The  mere  fact,  then, 
of   Camp's  non-residence,  did  not   prevent  the  act  from 
operating  to  discharge  him  from  liability  to  imprisonment 
on  the  judgment. 

I  can  perceive  no  materiality  to  the  fact  that  Camp  had 
property  elsewhere  than  within  this  state  which  he  unjustly 
refused  to  apply  to  the  payment  of  the  plaintiff's  judgment 
against  him.  Does  it  tend  to  show  a  forfeiture  of  the 
defendant's  recognizance  of  special  bailt  To  my  mind^ 
clearly  not.  What  was  the  defendant's  undertaking  t  It 
was,  that,  if  Camp  was  condenmed  in  the  action  at  the  suit  of 
the  plaintiff  and  failed  to  pay  the  costs  and  condemnation  of 
the  court,  or  to  render  himself  into  the  custody  of  the  sheriff^ 
of  the  county  of  Wayne,  he,  Kewberry,  would  pay  the  costs- 
and  condemnation  for  him ;  and  not  that,  if  Camp  had  prop- 
erty and  effects  out  of  the  state,  and  unjustly  refused  to 
apply  the  same  to  the  payment  of  the  judgment,  he  would 
pay,  etc 

The  fact  last  stated  might  well  be  made  the  foundation  for 
proceedings  against  Camp,  if  he  were  within  the  jurisdiction 
of  the  court  in  which  the  judgment  was  rend^ed,  under  the 
provisions  of  the  third  and  fourth  sections  of  the  act  But  I 
am  unable  to  see  how  it  can,  in  any  way,  affect  the  liability  of 
Uewberry. 

If  it  be  said  that  the  plaintiff  is  prevented  from  resorting^ 
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to  the  remedy  provided  hj  the  non-imprisonment  act^  for 
^compelling  a  disclosure  of  the  debtor's  effects,  by  reason  of 
liis  having  gone  without  the  jurisdiction  of  the  court  in 
which  the  judgment  was  rendered,  and  that,  therefore^  there 
has  been  a  forfeiture  of  the  defendant's  recognizance,  it  may 
be  well  answered,  that  the   defendant  did  not  undertake 
that  Oamp  should   remain   or   be  found  here   for 
""^any  such  purpose ;  but  that  he  should  be  surrendered  [54] 
to  the  custody  of  the  sheriff,  on  execution  issued  upon 
the  judgment  obtained  against  him. 

Suppose  Camp  were  within  the  county  of  Wayne,  and  were, 
in  fact,  liable  to  be  proceeded  against,  under  the  third  and 
fourth  sections  of  the  act,  for  a  fraudulent  concealment  of  his 
property.  Gould  that  operate  a  forfeiture  of  the  defendant's 
xeoognizance  t  That  will  not  be  pretended.  Camp  could  not 
be  taken  by  a  ca.  sa.  on  account  of  such  fraud.  In  a  pro- 
^seeding  under  the  sections  of  the  act  mentioned,  he  could  be 
punished  for  such  fraud  by  imprisonment,  until  he  should 
pay  or  secure  the  debt,  or  surrender  his  property  for  that 
purpose.  But,  as  we  have  just  said,  the  defendant  did  not 
obligate  himself  to  keep  or  have  Camp  here  that  he  might  be 
thus  punished. 

QooDwm^  J.,  did  not  participate,  having  formerly  acted  as 
counsel  for  the  plaintiff  in  the  circuit  court 

Ordered  certified  that  the  motion  ought  to  he  gramied. 
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Scales  y.  GiifObou 

TheUmof  >  iWMitwmle  or  material  man,  undT  the  code  of  1888,  p.  406,  ftnr  liribor  daii» 
or  matoriato  tarnished  in  the  oonatniction  of  a  bailding,  attaokcs  ooltj  opoo  the- 
tntereet  of  the  person  for  whom  it  was  erected;  and  does  not  incumber  aqy  pre- 
tiTtitlng  light  or  title  of  any  olhsr  person,    (a) 

If;  therefore,  when  the  lien  attaches,  the  person  causing  the  Imilding  to  he  erected 
has  no  title  to  the  premises  on  which  it  stands,  but  a  mere  right,  resting  In  con- 
tract, to  a  conveyance  on  the  performance  of  a  oondition  precedent,  and  that 
right  is  afterwards  lost  by  his  failure  to  perform  the  condition,  subsequent  pro- 
oeedings  to  enforce  the  lien,  win  oonTsy  no  rlc^t  or  title  to  the  pordhaser.   (b) 

Acquiescence  in  the  erection  of  the  building,  with  knowledge  of  all  the  facts,  hr 
the  owner  of  the  land,  will  not  subject  his  title  to  the  lien  of  the  medianio. 

Case  reserved  from  Berrien  drcuit  court    Ejectment  by 

Scales  against  Griffin  to  recover  possession  of  a  certain 

[55]   ^stoiy  and  a  half  wooden  dwelling-honse,  18  by  25 

f  eet,  in  the  village  of  Niles,  together  with  the  lot  of 

gronnd  63  feet  front^  by  132  feet  in  depth,  whereon  said 

dwelling-honse  stands.    Plea,  general  issne. 

To  establish  his  title,  the  plaintiff  proved  on  the  trial  the 
filing  (nnder  JS.  L.  1833,  p.  406),  by  Milton  Hall,  of  a  dain^ 
of  lien  upon  the  dwelling-honse,  described  in  the  declarationt 
to  the  amount  of  $155,  for  labor  expended  and  materials  fur- 
nished in  erecting  the  same;  Bcire  facias  issued  thereon,. 
June  20,  1837,  and  served  upon  William  P.  Derby;  judg- 
ment rendered  on  default  of  said  Derby,  April  term,  1838 ; 
an  execution  issued  upon  said  judgment  requiring  the  sheriff 
to  sell  the  house ;  the  sherifPs  certificate  of  the  sale  of  the 
house,  by  virtue  of  the  execution,  to  said  Milton  HaU,  May 
16, 1839 ;  a  deed  of  the  house,  executed  by  the  sheriff  to 
said  Milton  Hall,  May  21, 1841,  in  consummation  of  such 

{a^b)   These  qaesUonscoald  not  arise  under  B.L.  1871,  Ch.81fi,  or  aajstalotewhloli 
has  heen  in  force  since  the  code  of  18S8. 
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fiale ;  and,  a  conveyance  of  the  house,  with  the  appurtenances, 
to  the  plaintiff,  by  deed  executed  by  Milton  Hall  and  wife, 
October  6, 1841. 

The  plaintiff  proved  ako  that  the  lot  was  of  the  size  and 
dimensions  mentioned  in  the  declaration ;  that  it  was  the 
usual  size  of  village  lots  in  Niles,  and  not  laiger  than  was 
necessary  for  the  enjoyment  of  the  dwelling-honse ;  and  that 
it  was,  and  always  had  been,  inclosed  and  occnpied  with  the 
same. 

The  plaintiff  further  proved  that  the  dwelling-honse  was 
erected  in  1837,  by  MUton  Hall,  a  master  builder,  carpenter 
and  joiner ;  that  he  was  employed  by  WiQiam  P.  Derby,  who 
was  at  that  time  in  the  peaceable  possession  of  the  lot ;  that 
Orrin  Derby  lived  at  the  time  within  a  few  rods  of  the  prem- 
ises, and  knew  that  Hall  was  erecting  the  building  for 
William  P.  Derby ;  that  he  stated  to  Hall  and  others,  that  he 
had  sold  the  premises  to  said  William  P.  Derby, 
though  there  was  no  evidence  *that  Hall  was  informed  [56] 
of  the  terms  and  conditions  of  such  sale. 

On  the  part  of  the  defense  a  contract  was  read  in  evidence 
between  Oirin  and  William  P.  Derby,  for  the  sale  by  the 
former,  and  purchase  by  the  latter,  of  the  premises  in  ques- 
tion, bearing  date  May  16, 1836,  and  before  the  building  was 
commenced.  [The  terms  of  the  contract  are  not  given  in  the 
case  certified  to  this  court.]  And  it  was  admitted  by  the 
plaintiff  that  when  the  building  was  commenced,  the  legal 
title  in  fee  simple  of  the  premises,  was  in  Orrin  Derby.  It 
was  also  admitted  that  in  October,  1838,  Orrin  Derby  con- 
veyed the  prenuses  by  deed  to  the  defendant,  who  had  occu- 
pied the  same  ever  since. 

Upon  this  evidence  the  cause  was  submitted  to  the  jury ;  a 
verdict  was  taken  for  the  plaintiff;  and  the  question  of 
whether  upon  the  evidence  the  plaintiff  was  entitled  to  such 
verdict,  was  raised  by  a  motion  for  a  new  trial,  and  reserved 
by  the  presiding  judge  for  the  opinion  of  this  court. 
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V.  L.  Bradford^  for  the  plaintifL 

N.  Baoon  and  C.  D(ma^  for  defendant 

Fbloh,  J.,  delivered  the  opinion  of  the  oonrt 
The  case  made  shows  a  l^al  title  in  the  premiflea  in  Orrin 
Derby,  and  no  legal  conTejanoe,  bj  him,  of  that  title,  by  deed 
to  the  plaintiff  or  any  person  through  whom  he  daims.  On 
the  contrary,  the  defendant  derived  title  directly  from  him  by 
deed  in  fee,  and  possession  nnder  that  deed.  The  plaintifPa 
title  is  derived  through  the  proceedings  and  sale  had  by  vir- 
tae  of  the  mechanic's  lien  of  Milton  Hall,  who  was  the  pnF> 
chaser  at  the  sherifPs  sale,  and  conveyed  his  title,  thna 
acquired,  to  the  plaintifL 
The  first  question  presented,  is,  whether  any  title  passed  to 
Hilton  Hall  by  virtue  of  the  lien  and  the  proceedings 
[57]  to  *enforce  it  The  regularity  of  the  proceedings 
under  the  lien  law  is  not  controverted ;  but  it  is  con- 
tended, that,  xmder  tUe  statement  of  facts  here  presented, 
no  title  to  the  premises  passed.  The  labor  of  erecting  the 
house  was  done  by  Hall,  on  a  contract  with  William  P. 
Derby,  who  was  in  possession  of  the  premises,  under  con- 
tract for  a  title  with  the  owner.  The  conditions  of  that 
contract  are  not  reported  in  the  case ;  and  there  is  no  evi* 
dfflice  that  those  conditions  were  ever  performed  by  William 
P.  Derby ;  nor  is  this  material,  since  it  is  dear  that  no  con- 
veyance of  the  title  of  the  premises  was  ever  made  to  him  in 
pursuance  of  that  contract.  When  the  mechanic's  labor  was 
performed  for  William  P.  Derby,  he  had  no  legal  title  to  the 
premises,  and  though  he  had  a  contract  with  the  view  of 
obtaining  it,  with  the  owner,  yet  it  never  ripened  into  a  title. 
On  the  contrary,  the  legal  title  passed  by  deed  from  the 
owner  to  the  defendant,  who  held  by  virtue  of  it  To  what, 
under  these  circumstances,  did  the  lien  attach  %  Was  it  to 
the  interest  of  William  P.  Derby  only  %  If  so,  it  was  liable 
to  be  defeated  with  his  title,  and  must  fall,  unless  his  con- 
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tnct  with  the  owner  was  sacceeded  hj  the  conveyance  of  the 
title.  Or,  was  the  lien  of  such  a  character  as  to  take  the 
title  itself  y  regardless  of  the  question  whether  the  contract 
was  ever  performed,  or  the  conveyance  made,  to  the  con- 
tractor t  Did  it  out  up  and  destroy  the  title  of  the  owner, 
transferring  a  fee,  dear  of  all  prior  interest  in  him? 

The  answer  to  these  inquiries  involves  a  construction  of 
the  statute  {JS.  L.  1883,  p.  406),  under  which  these  proceed- 
ings were  had. 

The  first  section  of  this  act  provides,  ^^  that  all  and  every 
dweUing-house,  or  other  building,  hereafter  constructed  and 
erected  within  the  territory  of  Michigan,  shall  be  subject  to 
the   payment   of  the  debts  contracted  for  or  by  reason  of 
^iny  work  done  or  materials  found  and  provided  by 
*any  brick  maker,  etc.,  hefore  cmy  other  lien  wMch  [58] 
-oriffinaied  evheequerU  to  the  carwmencement  of  siich 
house  or  other  hdlding,^^    The  same  section  provides,  that, 
when  the  building  is  erected  under  a  contract  entered  into 
with  the  owner,  no  subcontractor  or  furnisher  of  materials 
«haU    have  a  lien,  unless  he  shall  give  notice  thereof  to 
the   owner    or  owners  within  thirty  days   after  being  so 
employed. 

It  is  evident  from  his  language,  that  the  lien  thus  given 
was  not  intended  to  be  paramount  to  all  other  claims  to 
the  premises.  If,  for  instance,  an  execution  had  been 
levied  prior  to  the  commencement  of  such  building,  the 
mechanic's  lien  would  be  subject  to  such  levy,  and  might 
be  entirely  defeated  by  a  sale  under  it  8o  also,  of  a 
prior  mortgage  ;  upon  a  foreclosure  and  sale,  the  title  would 
pass  to  the  purchaser,  who,  after  the  expiration  of  the  time 
of  redemption,  would  hold  the  premises  free  of  any  incum- 
brance on  account  of  such  mechanic's  lien.  This  limitation 
in  the  statute,  shows  clearly,  that  it  was  never  intended  to 
allow  the  mechanic,  or  the  material  man,  to  dose  his  eyes 
iqpon  all  incumbrances  and  titles,  and  hold  a  lien  upon  the 
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fee,  and  deprive  all  othera  interested,  by  an  enf orcemeat  of 
his  claim,  of  their  legal  rights  in  the  property.  Like  a  pur- 
chaser, he  mnst  see  to  it,  that  he  does  not  interfere  with  the 
rights  of  innocent  bona  fide  incumbrancers. 

The  rights  of  Orrin  Derby  were  more  perfect  than  those 
of  a  mere  incnmbrancer.  Not  haying  parted  with  the  fee,, 
he  was  the  l^al  owner  of  the  title,  and  so  the  record 
showed  to  the  world.  In  giving  a  reasonable  constraction 
to  the  statute,  we  cannot  suppose  that  it  was  designed  to 
afford  greater  protection  against  the  lien  created  by  it,  to  a 
mere  incumbrancer,  than  to  him  who  held  the  legal  title* 
Suppose  a  trespasser  obtrades  himself  into,  and  occupies,  the 
village  lot  of  a  non-resident,  and  procures  a  mechanic  to 
erect  a  house  upon  it;  it  would  be  monstrous 
[59]  *to  assert,  that  by  proceedings  to  enforce  the  mechan- 
ic's lien,  and  a  sale  under  these  proceedings,  the  true 
owner  could  be  deprived  of  his  title.  Little  less  monstrous 
would  be  the  doctrine,  that  the  owner,  who  has  contracted  to 
convey  a  lot  upon  certain  terms,  and  given  the  possession 
until  those  terms  be  fulfilled,  without  parting  with  his 
title,  but  who,  on  account  of  a  breach  of  the  contract,  was 
obliged  to  take  possession  of  his  land  again,  should  be  subject 
to  be  deprived  of  his  title  by  virtue  of  such  a  lien  for  build- 
ings erected  for  the  contractor,  and  without  the  privity  or 
consent  of  the  owner.  The  statute,  in  my  opinion,  neither 
requires  nor  authorizes  such  a  construction.  It  was  intended 
to  give  to  the  mechanic  or  the  material  man,  for  a  limited 
time,  a  right  to  obtain  his  pay  for  his  just  wages  and  chums, 
out  of  the  very  building  erected  by  him,  to  the  exclusion  of 
those  whose  claims  attached  to  the  property  at  a  date  subse- 
quent to  his  demand.  It  is  a  statute  designed  to  be  highly 
beneficial  to  those  whose  rights  are  protected  by  it,  and 
should  be  so  construed  as  to  protect  the  laborer  to  the  utmost 
extent  of  its  provisions;  but  it  was  never  intended  to  give 
to  him  a  right  paramount  to  that  of  the  true  owner  of  th» 
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knd  whenon  the  building  waa  erected^  or  to  a  previoiu^ 
lien. 

The  second  section  of  the  act^  which  proyidee  the  method 
of  enforcing  the  lien,  appears  to  me  to  be  in  accordance 
with  this  view  of  its  provisions.  Two  methods  are  provided 
for  enforcing  a  lien  filed  imder  the  statate.  The  first  is  by 
personal  action  against  the  debtor ;  the  second  is  by  scire 
facias  against  the  debtor  or  owner  of  the  building.  Both 
these  methods  seem  to  contemplate  the  enforcing  of  a  claim 
depending  on  the  contract  between  the  mechanic  or  material 
man,  and  his  employer.  The  claims  may  be  enforced  by 
suit,  as  in  other  cases,  against  the  debtor ;  and  in  that  event,  a 
levy  and  sale  of  the  prdperty  would  clearly  convey  only 
the  debtor's  interest  in  the  ^premises.  The  proceed-  [60] 
ing  by  scire  facias  is  also  given  against  the  debtor, 
or  owner  of  the  building,  and  results  in  a  judgment  against 
the  defendant  for  the  amount  of  the  Uen,  which  judgment 
can  only  be  enforced  by  sale  of  the  building.  The  pur- 
chaser's title  would  date  back  to  the  time  the  lien  com- 
menced, and  would  take  precedence  of  all  subsequent  claims. 
to  the  premises.  Still,  it  is  simply  a  proceeding  to  enforce  a 
claim  against  the  debtor ;  and  that  too,  out  of  the  property 
of  the  debtor ;  although,  by  virtue  of  the  statute,  a  lien  is 
given  upon  the  specific  property,  from  the  time  of  the  date 
of  the  claim,  by  pursuing  the  steps  given  by  the  statute  to 
secure  it  It  has  been  supposed  that  the  word  owner^  in  that 
part  of  the  section  which  authorizes  the  sci/re  facias  to  be 
issued  against  the  debtor  or  owner  of  the  building,  implies, 
that  whoever  may  be  the  owner  at  the  time  the  lien 
attaches,  whether  the  person  who  contracts  for  the  building, 
or  any  other  person,  the  Uen  attaches  to  the  property  abso- 
lutely, and  a  sale  under  it  carries  with  it  a  perfect  title  aa 
against  the  world.  But  it  will  be  observed,  that  the  declared 
object  of  the  statute  is  to  secure  the  mechanic's  demand  to 
the  exclusion  of  all  subsequent  claims  to  the  property.     A 
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penson  employing  a  mechanic  to  erect  a  building  on  land  to 
which  he  has  only  a  title  subject  to  prior  rights  of  a  third 
person,  and  liable  to  be  defeated  by  his  daim,  may  sell  his 
interest,  and  yield  his  possession  of  the  premises  to  another, 
subject,  of  course,  to  the  mechanic's  lien,  and  in  that  event, 
the  purchaser,  as  owner,  should  be  made  a  party  to  the  wAre 
facias.  So  the  absolute  owner  of  the  fee  may  convey  the 
land,  subject  to  the  lien  of  his  mechanic ;  and  in  that  case, 
the  subsequent  owner  should  be  made  a  party  to  a  proceed- 
ing which  seeks  to  enforce  a  lien  upon  his  property.  The 
word  owner ^  then,  in  this  section,  does  not  enlarge  the  estate 
subject  to  the  lien,  but,  in  perfect  consonance  with 
[61]  the  provisions  of  the  first  section,  provides  for  *notice 
to  an  owner  who  takes  the  property  after  the  lien  has 
attached.  In  such  case,  notice  should  be  given  to  him, 
either  by  service  of  the  sci/re  facias  upon  him,  or  by  fixing 
a  copy  of  the  writ  upon  the  door  of  the  building  against 
which  the  claim  is  sought  to  be  enforced. 

From  a  view  of  the  whole  statute,  I  am  satisfied  that  the 
mechanic's  lien  attaches  only  to  the  property  as  it  existed  in 
the  person  causing  the  building  to  be  erected,  and  that  a  sale 
under  such  lien  would  carry  with  it  only  such  title  as  he 
possessed  at  the  time  the  Uen  attached. 

It  is  said,  in  the  case  before  us,  that  Orrin  Derby,  living 
near,  and  knowing  of  the  erection  of  the  building  by  Hall, 
while  in  the  employment  of  William  P.  Derby,  must  be  con- 
sidered as  assenting,  both  to  the  erection  of  the  building,  and 
the  mechanic's  lien  thereon,  and  should  therefore  be  charge- 
able with  the  lien.  But  all  this  was  perfectly  consistent  with 
the  relation  existing  between  him  and  William  P.  Derby. 
The  latter  having  contracted  for  the  purchase,  and  having  the 
possession  under  his  contract,  must  be  supposed  to  have  made 
the  improvements  with  the  expectation  of  obtaining  a  title 
when  the  terms  of  his  contract  were  performed.  And  Orrin 
Derby's  knowledge  of  the  erection  of  the  building,  without 
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dissent,  instead  of  being  constmed  into  an  assent  to  become 
himself  chargeable  for  the  labor  and  materials,  in  fact  only 
shows  that  he  might  have  looked  upon  the  expenditures  as  & 
gnaranlTfr  that  the  contract  wonld  be  performed  by  Wm.  P. 
Derby.  The  building  ^v^ras  erected  by  the  latter,  subject,  of 
course,  to  the  paramount  title  of  Orrin  Derby ;  who  could  no 
more  be  chargeable  with  such  improvements,  after  a  breach 
of  the  contract,  than  a  purchaser  under  a  mortgage  sale,  for 
improvements  made  on  the  premises  subsequently  to  the  exe- 
cution of  the  mortgage.  His  silence,  when  no  assent  was 
required,  and  when  the  expenditures  were  made  by 
one  in  possession,  with  the  right  *to  improve,  and  [62]  * 
the  expectation  that  the  improvements  would  inure  to 
his  own  benefit,  by  his  subsequently  procuring  a  title  under 
the  contract,  can  never  be  considered  as  an  implied  promise, 
by  the  owner,  to  pay  for  the  expenditures,  or  as  charging  his 
estate  with  a  lien  for  them.  If  such  were  to  be  the  effect,  all 
such  contracts^  highly  beneficial  as  they  often  are  to  the  con- 
tracting parties,  must  cease.  No  landed  proprietor  would 
thus  contract  to  convey  his  land  upon  the  payment  of  the 
price  at  a  future  day,  if  the  bargainee  should  have,  under  his 
contract,  the  power  to  incumber  the  premises  by  erecting 
buildings  thereon,  in  such  a  manner  as  to  charge  him, 
upon  a  failure  in  the  performance  of  the  contract,  with 
the  payment.  This  would  be  to  allow  the  opposite  party 
to  break  his  contract  of  purchase,  and  thereupon  to  compel 
the  owner  to  pay  for  improvements  without  limit,  or  lose 
his  property  on  the  lien,  without  consent,  and  without  com* 
pensation. 

I  have  thus  fully  remarked  upon  the  construction  and 
application  of  the  statute  in  question,  because  a  totally 
different  view  has  been  urged  with  zeal  and  ability,  by 
the  plaintiff's  counsel,  and  authorities  cited  to  sustain  hia 
position. 

Three  cases  are   cited  from  the  Pennsylvania  Beports^ 
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which,  it  is  contended,  give  snch  a  constraction  to  a  statute 
similar  to  onr  own,  as  to  sustain  the  plaintifPs  clainL  The 
lien  law  of  Pennsylyania,  of  1806,  is  similar  to  ours  in  the 
terms  bj  which  the  lien  is  created,  except  that  theentiie  pro- 
vision as  to  the  Uen  of  a  subcontractor,  contained  in  our 
statute,  is  not  found  in  theirs.  This  difierence  affects  materi- 
allj  the  extent  of  such  liens. 

The  case  of  Stemmet^a  Eeecwtora  v.  JS&udinatf  8  S^rg.  dt 
SawlSy  541,  was  under  the  lien  law  of  1803,  and  was  a  case 
where  the  lien  claimed  was  for  materials  furnished  by  a  sub- 
contractor;  and  it  was  held,  that  under  the  terms  of  that 

law,  no  lien   was   created  in  favor  of  anj  one  but 
[68]  *the  person  who  contracted  with  the  owner.    The 

eourti  however,  in  that  case,  remark  that  the  law 
of  1806  was  intended  to  give  the  lien  for  all  work  done,  or 
.materials  furnished,  whether  furnished  to  the  owner  of  the 
building  or  not  In  Z&wis  v.  Morgat^  11  Serg.  <6  JRmoUy  234^ 
the  lien  was  filed  under  the  law  of  1806,  and  Mre  facias 
was  brought  bj  a  subcontractor,  to  enforce  it  against  the 
building.  The  court  held  that  the  subcontractor  had  no  per- 
sonal daim  against  the  owner  for  his  debt;  but  that  the 
islaim  of  the  laborer,  or  material  man,  did  attach  specifically 
to  the  building,  in  the  hands  of  the  owner,  and  that  the  lien 
might  be  enforced.  And,  in  Savoy  v.  JoneSy  2  SimoUy  848^ 
it  is  said  that  the  lien  arises  from  the  credit  having  been 
given,  not  to  the  owner,  but  to  the  building. 

The  principle  here  recognized  by  the  court  of  Pennsyl- 
vania, is,  simply,  that  when  a  building  is  contracted  to  be 
built  by  an  architect,  for  the  owner  or  possessor  of  a  lot,  sub- 
contractors, and  the  laborer,  and  the  furnisher  of  materials, 
have  a  Uen  upon  the  building;  that  such  lien  does  not 
depend  upon  a  contract  between  the  latter  and  the  owner, 
but  is  extended  by  the  statute  to  all  material  men  and 
laborers,  although  employed  by  the  contractor.  In  the  first 
two  cases  above  dted,  the  only  question  was  whether  such 
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fioti  was  good  &8  against  the  person  erecting  the  building 
by  oontract  with  the  architect.  Such  person  is  here  called 
the  owner;  and  it  was  decided  to  be  a  good  lien  on  the 
bnilding  as  against  him,  bnt  no  question  was  raised,  nor  was 
it  there  decided,  whether  such  lien  would  carry  with  it  the 
title  of  a  third  peison,  of  a  date  prior  to  the  erection  of  such 
building. 

The  case  cited  from  2  Sa/wle  goes  &rther.  The  lot,  in 
that  case,  was  deeded  to  Savoy  by  Salter  and  wife,  in  trusty 
first,  to  the  use  of  the  wife  during  her  life ;  secondly,  to  the 
use  of  Salter,  if  he  suryived  her,  during  his  life ;  and,  third, 
to  the  use  of  his  children.  While  the  estate  was 
*held  in  trust  for  the  wife,  she  caused  a  building  to  be  [64] 
erected,  the  brick  for  which  were  famished  by  Jones, 
who  filed  his  lien  under  the  statute,  and  then  commenced 
proceedings  to  enforce  it  against  Savoy  and  Salter,  and  his 
wife.  The  wife  died  before  the  trial;  and  it  was  contended 
by  Salter,  that  her  estate  terminated  at  her  death,  and  with  it 
must  terminate  the  lien.  The  court,  however,  held  other- 
wise; and  declared  that,  ^^the  object  of  the  legislature  waste 
enable  the  mechanic  to  follow  his  labor  or  materials  into  the 
buildings  which  is  pledged  for  the  price,  without  regard  to 
the  estate  of  the  owner."  ^^  Did  the  lien  proceed  from  the 
contract  with  the  owner,"  the  court  proceed  to  say,  ^^  the 
alignment  drawn  from  the  apparent  injustice  of  permitting  a 
tenant  for  life  to  affect  the  estate  of  the  remainder  man,  who 
was  not  a  party,  would  not  be  destitute  of  plausibility." 
And,  it  is  again  said,  that  the  credit  is  given  to  the  buildings 
and  not  to  the  owner ;  and,  ^^  in  a  majority  of  cases,  the  labor 
or  material  is  fuxniahed  to  the  master  builders,  who  have  no 
interest  in  the  ground ;  so  that  the  construction  contended 
for  would  frustrate  the  object  of  the  legislature  nearly  alto- 
gether." 

These  decisions  are  founded  on  the  construction  given  to 
the  statute,  that  the  lien  for  materials  furnished  or  labor  per- 
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formed,  whether  under  contract  with  the  owner,  or  with  an 
architect  who  had  contracted  to  erect  the  building,  nnder  all 
drcomstances,  attached  to,  and  followed,  the  labor  and 
materials  in  the  bnilding. 

Under  onr  statnte  of  1833,  this  broad  constmction,  it 
appears  to  me,  cannot  be  sustained.  The  first  part  of  the 
first  section  gives  the  lien  to  all  laborers  and  material  men,  in 
terms  as  nnqnalified  as  those  in  the  Pennsylvania  statnte ; 
and  wonld,  nnder  the  decision  above  recited,  cany  with  it 
the  title  to  the  properfy,  npon  a  sale,  on  the  enforcement 

of  the  lien.     The  subsequent  portion  of  the  section 
[66]   ^provides  that,  when  the  building  has  been  erected 

under  contract  entered  into  by  the  owner  with  any 
person,  no  person  furnishing  materials  or  doing  work  on  the 
building  for  the  contractor,  shall  have  any  such  lien,  unless 
such  laborer  or  material  man  shall  give  notice  to  the  owner 
that  he  shall  claim  sudi  lien,  within  thirty  days  after  being 
so  employed ;  and  then  his  lien  is  confined  to  the  amount 
which  the  owner  was  indebted  to  the  contractor  at  the  time 
such  notice  was  given.  This  provision  limits  the  extent  of 
the  lien.  It  does  not,  as  under  the  Pennsylvania  statute  and 
the  construction  there  given  to  it,  follow  all  materials  fur- 
nished, and  all  labor  performed  on  the  building,  without 
regard  to  ownership  or  contract  This  statute  gives  the  Uen 
to  one  furnishing  the  materials  or  doing  the  labor  for  the 
owner,  to  the  amount  of  that  owner's  personal  liability,  and 
no  more.  Even  when  the  subcontractor,  by  taking  the 
measures  pointed  out  by  the  statute,  acquires  a  lien,  that  can 
only  be  to  the  amount  due  from  the  owner  to  the  contractor* 
And  again,  the  laborer  and  material  man  have  no  such  gen- 
eral  lien  as  under  the  Fennsylvania  statute,  in  case  of  subcon- 
tractors, but  a  mere  contingent  right,  depending  upon  giving^ 
notice  to  the  owner;  and  being,  not  a  general  lien,  attaching 
to  and  following  his  labor  or  materials  to  the  amount  of  their 
value  or  price,  but  dependent  upon,  and  limited  by  the 
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amoimt  due  from  the  owner  to  the  contractor.  The 
wider  our  statute  does  not  depend  simply  on  the  fnmiflhiiig 
wM^teTiftlo  or  doing  labor  on  a  building,  but  also  upon  the  oon- 
tract  with  the  owner.  There  are  but  two  classes  of  cases  in 
whidi  it  can  exist :  the  first  is  in  favor  of  the  person  who 
erects  the  building  or  furnishes  materials  or  performs  labor, 
on  a  contract,  express  or  implied,  with  the  owner ;  the  second, 
where  there  is  a  contract  to  build,  and  materials  furnished 
or  labor  performed  for  the  contractor,  and  proper 
notice  given ;  *and  this  last  instance  is,* in  fact,  a  claim  [66] 
under  the  contractor's  contract,  and  limited  to  the 
amount  due  him.  In  the  case  last  cited  it  is  admitted  by  the 
court  that  if  the  lien  proceeded  from  the  contract  with  the 
owner,  there  would  be  much  plausibility  in  the  argmnent 
that  a  tenant  for  life  could  not,  by  erecting  a  building  on  the 
premises^  create  a  lien  which  should  affect  the  estate  of 
the  remainder  man.  But  here  there  can  be  no  such  lien 
without  a  contract  with  the  owner.  The  credit  is  the  foun- 
dation of  the  lien  by  which  the  amount  due  is  secured,  and 
the  lien  does  not  exist  unless  there  be  sndi  credit  given. 
Our  statute  is,  in  its  legal  effect,  then,  more  like  the  Penn- 
sylvania statute  of  1803,  than  that  of  1806 ;  and  the  general 
language,  as  to  the  nature  and  extent  of  the  lien,  used  by  the 
court  in  the  two  cases  last  cited,  does  not  apply.  Even 
under  their  statute,  it  is  difficult  to  reconcile  the  deciaion  in 
the  case  in  9  JScmle  with  the  principles  of  justice;  but 
under  ours  it  is  dear  that  the  right  depends  upon  the 
liability  of  the  owner,  on  his  contract  for  the  labor  or 
materials. 

In  these  comonents  on  the  two  statutes,  I  have  used  the 
word  c%oner  to  designate  the  person  erecting  the  building,  or 
causing  it  to  be  erected,  on  premises  under  his  control, 
without  regard  to  the  question  whether  the  legal  title  was  in 
him  or  not  So  it  is  used  in  the  Pennsylvania  cases,  and 
so  in  our  statute.    But,  as  we  have  shown,  the  lien  depends 
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upon,  and  is  commensnrate  with,  the  liability  of  such  owner. 
An  enforcement  of  the  lien  wonld  dearly  carry  with  it  only 
the  title  in  the  property  owned  by  him ;  and  it  is  only  npon 
the  principle  that  the  lien  did  not  proceed  from  snch  con- 
tract, nnder  the  Penngylvania  statute,  that  the  conrt,  in  the 
case  of  Swvoy  v.  Jones^  above  cited,  held  that  the  lien 
attached  absolutely  to  the  building,  that  the  credit  was  given 

to  the  building,  and  not  to  the  owner ;  and  therefore, 
[67]  that  the  remainder  man  must  take  the  property  *8ub- 

ject  to  the  intumbrance  of  such  lien.  This  reason- 
ing evidently  does  not  apply  to  our  statute,  and  the  views 
of  its  provisions  which  I  hd,ve  above  expressed,  seem  to  me 

« 

not  only  warranted  by  a  fair  construction  of  its  terms,  but 
perfectly  in  consonance  with  the  rights  of  all  parties  con- 
cerned.   The  result  will  be  that : 

1.  The  lien  depends  on  the  contract,  either  ezpresB  or 
impUed,  by  which  the  person  erecting  a  building,  or  csda- 
ing  it  to  be  erected  by  contract,  is  bound  to  pay  for  the 
labor  or  materials  for  the  same,  and  can  never  exceed  the 
amount  so  due  from  him.  , 

2.  This  lien,  like  any  other  lien  by  which  a  debt  is 
secured,  attaches  to  the  right  and  title  of  the  debtor  in  the 
pro|)erty,  at  the  time  it  accrued. 

3.  If  that  person  has  no  title  to  the  land  on  which  the 
buUding  is  erected,  or  has  only  a  title  subject  to  be  defeated 
by  the  enforcement  of  the  legal  claim  of  another,  outstand- 
ing at  the  time  the  mechanic's  lien  attached,  a  sale  under 
the  Uen  would  carry  only  the  interest  of  such  person,  sub- 
ject to  the  outstanding  claim ;  and, 

4.  The  true  owner  of  the  title,  who  had  made  no  con- 
tract with  the  mechanic  or  material  man,  would,  when  the 
right  to  possession  became  perfect  in  him,  by  revBrsion,  or 
otherwise,  under  a  previous  daim  on  the  fee,  be  ^titled  to 
his  premises,  free  from  the  incumbrance  of  such  lien. 

From  this  view  of  the  law,  it  follows,  that,  in  the  ease 
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before  us,  the  mechanic's  lien  attached  only  to  the  interest 
-and  estate  of  William  P.  Derby  in  the  premises ;  and  his 
•contract  to  purchase  having  never  ripened  into  a  title,  and 
the  possession  haying  been  re^btained  by  the  owner  of  the 
land, the  lien  was  at  an  end;  and  the  defendant,  who  is 
grantee  of  the  true  owner,  could  not  be  ousted  by  the 
purchaser  under  the  lien.    The  verdict  *below  was  [68] 
therefore  erroneous,  and  should  be  set  aside ;  and  it 
must  be  so  certified  to  the  court  below. 

It  was  contended  by  the  defendant  in  this  case,  that  the 
lien,  if  it  attached  at  all  under  the  statute  of  1833,  attached 
to  the  building  only,  and  not  to  the  land  upon  which  it  was 
erected.  Admitting  that  it  embraced  both,  as  claimed  by 
the  plaintifiE,  the  view  of  the  case  which  we  have  taken,  pre- 
•dudes  his  right  to  recover  upon  the  facts  stated,  and  we  there- 
fore express  no  opinion  upon  this  question. 

Verdict  set  aside  wad  new  trial  (fronted. 


Henry  W.  Bood  y,  Erasmus  W.  Winslow,  John  F.  Porter 

and  Joseph  0-.  Ames. 

• 

Where  A  was  pardoned  on  condition  he  seoored  the  pajment  of  $1,000  to  the  ooan!/, 
and  the  ooonty  commlssionen  took  a  mortgage  to  themselTes,  Instead  of  the 
ooontj,  it  VKU  Aeld,  that  the  mortgage  was  good,  the  ooDunlssloners  being  tms- 
tees  for  the  coim^,  bj  implication  of  law,  from  the  nature  of  the  transaction,  (a) 

LanAil  Imprisonment,  without  illegal  force,  hardship,  or  privation,  constltates  no 
diifces  to  avoid  a  contract 

JBUd,  Thai  where,  on  a  bfU  filed  to  set  aside  a  mortgage  as  wholly  void,  it  was 
decreed  that  the  mortgage  was  good  as  to  part  of  the  amount  secured  by  it^  but 
▼old  as  to  the  residue  only,  costs  were  preperly  awarded  against  the  corn- 


Where^  In  a  conditional  pardon,  the  person  pardoned  was  required  to  secure  the  pay* 
ment  of  $1,000  to  the  county,  and  the  county  commissioners  obtained  a  mor^ 
gage  for  $1,100,  the  mortgage  was  held  good  as  to  the  $1,000^  and  Told  as  to  the 


(a)   See  6  ttich.,  188;  6  Mich.,  587,  B88. 
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Appeal  f rom ehanceiy.  {Vide  Walk.  Ch,j  340.) 
The  bill  was  filed  bj  Bood  to  restrain  a  statntoiy  foredo- 
sure,  and  have  the  mort^gage  delivered  up  and  canceled. 
[69]  *The  case  was  in  substance  as  follows :  At  the 
NoTcmber  term,  1838,  of  the  Berrien  drcnit  conrt|  one 
Shnrte  was  conTicted,  on  three  scTeral  indictments  for  lar- 
ceny, and  sentenced,  on  one,  to  a  year's  imprisonment  and 
costs,  and  on  each  of  the  other  two,  to  pay  a  fine  of  $500  (in 
all  $1,000)  and  the  costs  of  prosecntion.  On  the  9th  of  Feb- 
mazy,  1889,  the  governor  of  the  state  granted  a  pardon, 
requiring  that  Shnrte  shonld  be  set  at  liberty  on  his  securing' 
the  payment,  to  the  county,  of  the  $1,000  ;  the  pardon  beings 
silent  as  to  costs.  On  the  8th  of  May  following,  Shurte  exe- 
cuted a  mortgage  to  the  defendants^  ^^  Erasmus  Winslow^ 
John  F.  Porter  and  Joseph  G.  Ames^  and  their  successors  in 
office,  commissioners  of  the  county  of  Berrien  aforesaid,  of 
the  second  part,"  conditioned  for  the  payment  to  them,  ^^  their 
executors,  administrators  or  assigns,"  of  $1,150  and  interest, 
on  the  8th  of  November  following,  the  $150  being  added  for 
the  costs  of  the  three  prosecutions.  Shurte  and  wife  con- 
veyed the  mortgaged  premises  to  Heman  Bood,  December 
16, 1839,  who,  on  the  24rth  of  January,  1840,  conveyed  the 
same  to  the  complainant ;  both  conveyances  containing  cove- 
nants of  seizin  and  warranty,  and  neither  mftTnng  mention  of 
the  mortgage.  The  mortgage  and  deeds  were  severally 
recorded  in  the  order  in  which  they  were  executed. 
The  money  not  being  paid  when  due,  the  defendants  pro- 
ceeded to  foreclose  the  mortgage,  by  advertisement  and 
sale  under  the  statute,  when  the  complainant  filed  the  bill 
in  this  case,  praying  for  an  injunction  to  restrain  the 
sale,  and  that  the  mortgage  might  be  delivered  up  and 
canceled. 

On  the  hearing  in  the  court  below,  the  chancellor  held  the 
mortgage  good  for  the  $1,000,  but  void  for  all  over  that 
amount;  and  decreed  that  the  complainant  should  -paj  the 
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^1,000,  ifith  interest  from  the  date  of  the  mortgage, 
^and  defendants'  costs,  in  six  months,  or,  in  def anlt   [70] 
liiereof  ,  the  hill  should  he  dismissed  with  costs. 

From  which  decree  the  complainant  appealed  to  this  oourt. 

C.  Dana,  for  complainant 
Charles  E.  Sbwxn%  for  defendants. 

Goodwin,  J.,  delivered  the  opinion  of  the  conrt. 

1.  It  is  insisted,  as  a  ground  for  reversing  the  decree  of 
the  chancellor,  that  the  county  of  Berrien  is  a  body  politic 
and  corporate  by  law,  and  that  the  mortgage  should  have  been 
to  it  as  such ;  that  there  being  no  ^'privity  of  contract,  or 
consideration  between  the  parties,  and  no  declaration  of  trust," 
it  is  void. 

It  is  true,  that  the  county  is  by  statute,  a  corporate  body, 
and  the  mortgage  might  well  have  been  executed  to  the 
•county  as  such ;  but  it  does  not  hence  follow  that  the  deed  is 
void,  because  taken  to  the  commissioners  by  name.  It  is 
true,  also,  that  the  statute  of  frauds  requires  trusts  concern- 
ing lands  to  be  in  writing  {R.  S.  1838,  jp.  261),  but  it 
expressly  excepts  such  as  may  arise  or  result  by  implication 
of  law.  In  this  case,  the  money  for  which  the  mortgage  was 
given,  was  a  fine  imposed  by  the  circuit  court  of  the  county, 
and  which,  when  paid,  was  to  pass  into  the  county  treasury, 
to  be  distributed  among  the  school  districts  in  the  county, 
for  the  support  of  school  libraries.  The  commissioners  were 
officers  of  the  county,  expressly  charged  by  law  with  "  the 
-care  of  the  county  property,  and  the  management  of  the 
business  and  concerns  of  the  county;"  and  by  the  pardon, 
money  was  to  be  secured  to  the  county. 

The  commissioners,  then,  in  taking  the  security,  were  act- 
ing as  the  lawful  and  official  agents  of  the  county.     By  impli- 
cation of  law,  without  any  declaration,  a  trust  arose, 
*and  they  took  and  held  the  mortgage  as  trustees  for   [71] 
die  county.    The  doctrine  in  6  Paige,  355,  cited  by 
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the  defendants'  counsel,  is  to  this  effect,  and  is  correct  in 
principle.  Further,  the  defendants,  in  their  answer,  state 
that  they  so  held  it.  It  is  said  that  to  every  grant  there  must 
be  grantees  capable  of  taking.  There  can  be  no  doubt  of 
this.     But  here  were  three  grantees  who  were  so. 

The  cases  relied  upon  of  Jackson  v,  Cory^  8  Johns.^  385,. 
and  SornbecJc  v.  Westbrodk^  9  Johns,^  73,  are  inapplicable  to- 
the  present  case.  The  former  was  a  case  of  a  grant  made  to 
the  people  of  the  county  of  Otsego,  and  the  latter,  of  a  reserva- 
tion to  the  inhabitants  of  the  town  of  Rochester.  Neither 
were  corporations  by  law,  and  the  deed  and  reservation  were 
respectively  held  inoperative,  neither  being  to  any  corpora- 
tion, or  to  any  individuals  by  name,  but  to  the  "people,"  and 
the  "inhabitants"  at  large.  In  the  former  case,  the  court 
held  that,  "  a  grant,  to  be  valid,  must  be  to  a  corporation,  or 
some  certain  person  must  be  named,  who  can  take  by  force 
of  the  grant,  and  who  can  hold,  either  in  his  own  right  or 
as  a  trustee."  Here  the  mortgage  wajs  to  individuals  by 
name,  and  who  were,  by  operation  of  law,  trustees  in  respect 
to  it. 

2.  It  is  alleged  that  the  mortgage  was  given  under  dujress,. 
and  is  therefore  void.  On  this  point  the  complainant's  case 
fails  in 'two  respects;  first,  duress  is  not  alleged  in  the  bill;, 
and,  secondly,  it  is  not  shown  by  proof.  The  bill  alleges  that 
Shurte  was  in  prison,  but  under  a  sentence  of  conviction  by 
a  court  of  competent  jurisdiction.  Lawful  imprisonment 
constitutes  no  duress  to  avoid  a  deed  or  contract.  To  consti- 
tute it  in  such  case  there  must  be  undue  and  illegal  force 
used,  or  the  party  made  to  endure  unnecessary  and  unlawful 
privation,  and  be  induced  to  execute  the  deed,  or  make  the 
contract,  to  avoid  such  illegal  hardship  or  privation.  Here, 
nothing  of  this  kind  is  pretended.  It  appears  from 
[72]  the  testimony  of  one  of  *the  witnesses,  that  a  pre- 
vious mortgage  had  been  taken  to  the  treasurer  of  the 
county,  by  the  prosecuting  attorney,  and  Shurte  liberated 
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It  is  not  produced,  nor  does  it  appear,  that  it  was  a  valid 
secnrityy  taken  in  compliance  with  the  terms  of  the  pardon. 
It  was  treated  as  a  nnllity.  For  anght  that  appears  it  was  so, 
and  the  liberation  of  Shnrte  an  escape ;  and  consequently,  his 
recapture  and  re-imprisonment  lawful. 

3.  A  third  ground  of  complaint  against  the  decree,  by  the 
appellant,  is,  that  while  the  chancellor,  by  his  decree,  abated 
from  the  mortgage  the  $150  costs  embraced  in  the  sentence 
of  the  circuit  court,  and  not  in  the  condition  of  the  pardon, 
he  yet  gave  costs  against  him.  The  costs,  by  the  statute, 
rested  in  the  discretion  of  the  chancellor.  If  it  appeared 
from  the  allegations  and  proofs,  that  the  conmiissioners  had 
required  as  a  condition  of  Shurte's  liberation,  that  the  addi- 
tional sum  should  be  embraced  in  the  security,  and  he  was 
thereby  induced  to  assent  to  it,  and  the  complainant  had, 
before  suit  brought,  proffered  payment  of  the  $1,000  and 
interest,  there  might  be  some  ground  for  this  complaint. 
Instead  of  this,  they  filed  their  bill  to  set  aside  the  mortgage 
wholly.  Although  there  is  not,  in  the  bill,  any  specific 
allegation  of  any  such  exaction  on  the  part  of  the  com- 
missioners, or  anything  of  the  kind  shown  in  the  proofs,  yet, 
under  the  broad  aspect  of  the  bill,  and  the  circumstances 
of  the  case,  the  chancellor  came  to  the  conclusion  that  the 
amount  included  for  costs  should  be  abated  from  the  mort- 
gage, and  that  it  should  stand  as  a  security  for  only  the 
residue.  This  was  as  favorable  a  view  of  it  for  the  com- 
plainant as  could  well  be  taken,  and,  from  the  circumstances, 
no  reason  is  apparent  why  he  should  not  be  charged  with 
costs. 

4.  Sut  it  is  further  insisted,  that  the  addition  to  the 
amount  specified  in  the  condition  of  the  pardon  being 
improper,  the  mortgage  should  be  deemed  void  in 

tcfto.     *This  is  not  within  that  class  of  cases  in  which   [73] 

instruments,  for  want  of  power   to  execute    them, 

or  for  fraud,  are  held  void  in  toto  /  but  rather  that  class  in 

71 


78  CASES  IX  THE  SUPREMB  OOUBT. 


Adami  «.  Hainell. 


which  the  oomplainant  seeking  relief  should  do  equity  on  his 

part,  hj  paying  or  tendering  the  amonnt  due.    The  oonrse 

adopted  in  this  case  is  similar  to  that  of  the  chancellor  of  New 

York  in  the  case  of  Eagleson  v.  ShotweU,  1  JoKm.  Ch.^  586, 

in  this  point  analogons ;  and  no  reason  for  complaint  on  the 

part  of  the  appellant,  against  the  decree,  is  perceived  in  this 

respect 

Upon  the  whole  case,  then,  the  decree  should  be  affirmed 

with  costs. 

Decree  ojffflrmed. 


Oontnota  made  on  Sondaj  are  not  Totdat  oommonlaw.    S(sm5I«» 

WlMre  two  panona  tradod  honea  on  Sunday,  and  ona  of  tham  ga^  the  other  hia 
Iiroinlaaoij  note  tor  tlia  difference  in  value  of  the  horsea  aa  agreed  upon,  ffeM.  In 
irfolationof  R.  8. 1888,  p.  909,  S  1«  which  prohiUtB  **anj  manner  of  labor,  bnahmaa 
or  work  '*  on  that  day,  **azoept  on]j  woito  of  naoeaaity  and  charity,"  and  that 
tiba  note  waa  therefore  void.   <a) 

Case  reserved  from  Oakland  circuit  conrt.  Asstsmpait 
upon  a  promissory  note  made  by  the  defendant,  and  payable 
to  the  plaintiff.  On  the  trial  the  defendant  proved  that  the 
note  was  given  for  a  balance  dne  him  on  an  exchange  of 
horses  with  the  plaintifE ;  and  that  the  horses  were  driven  np, 
examined,  tried,  the  terms  agreed  npon,  the  exchange  con- 
summated, and  the  note  made  and  delivered,  on  Sunday. 

The  court  charged  the  jury  that  these  facts  constituted 
[74]  no  defense  to  the  action ;  and,  a  ^verdict  having  been 

found  for  the  plaintiff,  the  defendant  moved  for  a 

(a)  Affirmed:  Tucker  v.  Uowray,  IS  Ifllch.,  878;  but  a  note  bearing  a  legal  date, 
though  made  on  Sunday,  ia  good  in  the  handa  of  a  bona  fide  holder:  Vinton  ▼.  Peck, 
14  Mich.,  287.    See  Van  Sidde  r.  People,  29  Mich.,  6L 
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new  trial  on  the  ground  that  the  charge  to  the  jurj  wia 
erroneous. 

Ooodrioh  <6  Wiener^  in  gapport  of  the  motion. 

T.  J.  Drake,  contra. 

Fvum^  J.,  delivered  the  opinion  of  the  court 

Contracts  made  on  Smidaj  are  not  void  at  common  law : 
J}rury  v.  Defontamej  1  Tcnm.,  135 ;  Story  v,  EUiot,  8 
€ow.,  27.  But  oar  statute  declares  that  "no  person  shall 
keep  open  his  shop,  warehouse,  or  work-house,  or  shall  do  anj 
manner  of  labor,  business,  or  work,  except  only  works  of 
necessitj  and  charity,"  etc.,  "  on  the  first  day  of  the  week, 
and  every  person  so  offending,  shall  be  punished  by  a  fine  not 
exceeding  ten  dollars,  for  each  offense : "  B.  S.  1838,  j>. 
209,  §  !.♦ 

It  is  clear  that  the  note  on  which  this  action  is  founded,  is 
void,  and  courts  must  refuse  their  aid  to  enforce  it,  if  the 
transaction  out  of  which  it  arose,  and  of  which  it  formed  a 
part,  was  in  violation  of  this  statute. 

Similar  statutes,  though  generally  less  broad  in  their  terms 
ef  prohibition,  have  been  the  subjects  of  frequent  adjudica- 
tion in  England,  and  in  various  states  of  this  Union. 

The  statute,  29  Car.,  2,  ch.  7,  §  1,  enacts  that  "  no  trades- 
man, artificer,  workman,  laborer,  or  other  person  whatsoever, 
shall  do  or  exercise  any  worldly  labor,  business  or  work  of 
their  ordinary  callings,  upon  the  Lord's  day."    This  statute 
has  been  construed,  in  the  English  courts,  not  to  prohibit 
labor  or  business  on  the  Sabbath,  except  such  as  is  within  the 
ordma/ry  cMmg  of  the  party ;  and  in  the  several  decisions 
there  had  upon  it,  the  question  has  usually   been 
whether  the  particular  transaction  *was  within  the   [75] 
party's  ordinary  calling  or  not ;  if  it  was,  the  courts 
have  refused  their  aid  to  carry  out  the  prohibited  transaction ; 

•In  force,  C.  L.  1871.  S  1«4. 
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if  not  within  his  ordinary  calling,  it  is  considered  no  objeo- 
tion  that  a  sale  was  made,  or  a  contract  entered  into  on  that 
day :  Bloxaame  v.  WiUiamay  8  JSam.  <&  Oreaa.y  232;  Fefir 
neU  V,  JRicUery  6  JSa/m.  <&  Oreaa.,  406 ;  Smith  v.  Spa/rrow^  4 
Bing.^  84 ;  Mmg  v.  Inhabitants  of  Whitnashy  7  Bam.  db 
Oreas.j  596 ;  Sandiman  v.  Breach,  7  Id&my  96. 

The  statute  of  Massachnsetts  enacts  that  "  no  person  or  per- 
sons whatsoever,  shall  keep  open  his,  her  or  their  shop,  ware- 
house, or  work-honse,  nor  shall,  npon  land  or  water,  do  any 
manner  of  labor,  business  or  work  (works  of  necessity  and 
charity  only  excepted),  on  the  Lord's  day,  or  any  part 
thereof."  Under  this  provision,  it  was  held  in  Greer  v.  Put- 
nam, 10  Jfaas.,  313,  that  the  giving  of  a  promissory  note  on 
Sunday  was  not  within  the  terms  of  the  statute. 

The  !N'ew  York  statute  provides  that  "no  person  shall 
expose  to  sale  any  wares,  merchandise,  fruit,  herbs,  goods  or 
chattels,  on  Sunday,  except,"  etc.  In  BoyrUon  v.  Page,  13 
Wend.,  425,  this  was  held  to  prohibit  the  public  exposure  of 
commodities  to  sale;  but  to  have  no  reference  to  private  con- 
tracts, which  were  made  without  producing,  or  tending  to- 
produce  a  violation  of  the  public  order  and  solemnity  of  the 
day. 

In  Pennsylvania,  under  a  statute  prohibiting  the  doing  or 
performing  "any  worldly  employment  or  business  on  the 
Lord! 8  day,^^  a  contract  made  on  Sunday,  was  held  to  be  void : 
Morgan  v.  Bichards,  1  BrovrrCa  P.  R.,  172.  In  this  case  it 
seems  to  have  been  erroneously  declared  by  the  court,  that 
such  a  contract  was  void  by  the  common  law. 

The  statute  of  Connecticut  prohibits  all  secular  business 

from  being  done  on  the  Lord's  day  or  any  part  thereof  ; 

[76]   *and  there  it  is  held  that  a  contract,  or  promissory 

note,  made  on  Sunday,  is  void :    Foxv,  Abd,  2  Con/n.^ 

648 ;  Wight  v.  Qeer,  1  Root,  474. 

In  Alabama,  the  statute  provides  that  "no  worldly  business 
or  employment,  ordinary  or  servile  work,"  etc.,  shall  be  done 
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on  Sunday.  In  G^Dormell  v.  Sweeney y  6  Alah.  (iT.  S.\  467, 
a  promissory  note  given  for  a  horse  sold  on  Sunday  was  held 
void. 

The  terms  of  our  statute  are  very  comprehensive,  and  their 
object  evident.  The  prohibition  is  not  confined  to  the  public 
sale'  of  goods,  or  the  gross  violation  of  the  Sabbath,  by  keep- 
ing open  shops  or  warehouses ;  nor  is  it  limited  to  business  of 
any  particular  profession  or  avocation.  The  evident  intention 
was,  and  such  are  its  terms,  to  prohibit  all  bvMnesa  on  that 
day,  whatever  might  be  its  character,  except  works  of  neces- 
sity and  charity ;  and  that,  too,  whether  done  openly  or  in 
private. 

The  transaction  out  of  which  the  contract  declared  on 

arose,  was  a  dear  violation  of  the  statute.     The  horses  were 

examined  by  the  parties,  were  driven  up  for  that  purpose, 

were  tried  by  them,  and  the  trade  consummated,  and  the  note 

for  the  difference  agreed  upon  oH  the  exchange  was  given,  on 

the  Sabbath.     Ko  case  could  be  more  clearly  a  matter  of 

business  within  the  statute ;  and  no  business  transaction  on 

that  day  more  evidently  demoralizing  in  its  tendency  and 

example. 

Verdict  set  aside  cmd  a  new  trial  granted. 


*Welle0  and  others  v.  The  City  of  Detroit.  [77] 

Ibe  mayor's  oonrt  of  the  citj  of  Detroit,  has  no  Jnrlsdlctton  of  prooeedingB  agaiosi 
debtors  1^  attachment  under  R.  S.  1888,  p.  606.  ch.  1. 

Certiorari  to  the  mayor's  court  of  the  city  of  Detroit. 
The  proceedings  in  that  court  were  under  the  provisions 
of  ch.  1,  p.  506,  of  the  Revised  Statutes  of  1838,  entitled 
"Of  proceedings  against  debtors  by  attachment."  The 
mayor,  etc.,  were  plaintiffs,  and  Welles  and  others  defendants. 
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The  writ  of  attachment  by  which  the  suit  was  eoxnmencedy 
was  issaed  against  the  defendants  as  non-resident  debtors, 
October  4^  1841,  and  retainable  on  the  11th  of  the  same 
month.  Thej  were  regularly  called  at  three  saccessi ve  terms 
of  the  major's  conrt,  held  in  October,  Kovember  and 
December  of  1841;  and  at  the  third  term  they  appeared 
by  attorney,  and  moved  to  qnash  the  proceedings  in  the 
canse  for  want  of  jurisdiction.  This  motion  was  over- 
mled ;  and,  final  judgment  having  been  rendered  agamst 
them,  they  removed  the  canse  into  this  conrt,  and  now 
daim  a  reversal  of  the  judgment,  on  the  gronnd  that  the 
conrt  below  erred  in  afismm'Tig  jurisdiction. 

Ba/rBiow  <6  Loohvooody  far  the  plaintiffs  in  error. 

O.  (yjFTjfntiy  dty  ijMomey^  for  the  defendants  in  error* 

Goodwin,  J.,  delivered  the  opinion  of  the  court. 

The   question    presented  by  this  case   is,  whether  the 
mayor's  court  of    the  city  of  Detroit,   has  jurisdiction  of 
proceedings  instituted  under  the  provisions  of   chapter  1, 
p.  606,  of  the  Eevised  Statutes  of  1838,  entitled  "  Of  pro- 
ceedings against  debtors  by  attachment." 
[78]       *It  is  claimed  that  the  jurisdiction  is  conferred  by 
the  "act  relative  to   the  city  of  Detroit,"  approved 
April  4, 1827  {R.  L.  1827,  p.  570),  and  the  « act  to  amend 
the  charter  of  the  city  of  Detroit,"   approved  April  12, 
1841  {S.  L.  1841,^.  192),  especially  by  the  latter. 

It  is  most  manifest  that  the  jurisdiction  cannot  be  sus- 
tained under  the  act  of  April  4,  1827;  for,  if  the  pro- 
ceedings authorized  by  the  attachment  law  found  in  the 
Bevised  Laws  of  1827,  were,  as  is  insisted,  embraced  within 
its  jurisdiction,  by  the  act  conferring  its  powers,  yet,  as 
by  the  Bevised  Statutes  of  1888,  that  attachment  law  was 
repealed,  and  a  new  one  passed,  expressly  designating  the 
court  in  which  those  proceedings  should  be  had,  the  jurisdio> 
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tion  woald  necesearily  be  excluded.  This  is  a  special  statu- 
toiy  remedy,  unknown  to  the  common  law ;  and  in  the  cliap- 
ter  of  the  Be  vised  Statutes  of  1838  referred  to,  the  proceed- 
ings are  to  be  in  the  circuit  court,  and  by  its  officers ;  the 
writ  to  be  issued  by  the  clerk  of  that  court ;  to  be  directed 
to  the  sherifi  of  the  county,  and  executed  by  him  ;  and  the 
whole  are  specially  prescribed  throughout,  with  reference  to 
that  court  only.  A  reference,  then,  to  the  act  of  1827  is 
only  important  as  it  is  to  be  taken  in  connection  with  that  of 
1841,  as  to  the  jurisdiction  claimed. 

By  the  act  of  1827,  the  mayor's  court  is  made  a  court  of 
record,  the  clerk  of  the  city  is  its  derk,  and  the  city  marshal 
and  constables  are  required  to  attend  it ;  and  ^'  the  marshal 
and  other  ministerial  officers"  of  the  city  are  required  to 
execute  and  return  its  process.  Its  sessions  are  monthly,  on 
the  second  Monday  of  each  month.  It  is  clothed  with  & 
restricted  criminal  jurisdiction,  over  certain  offenses  com- 
mitted within  the  city,  and  power  and  authority  is  given  to 
it,  in  the  language  of  the  act,  ^Ho  hear,  try,  and  determine^ 
according  to  the  laws  of  the  United  States,  and  of 
this  territory,  and  according  to  the  *by-laws  and  [79] 
ordinances  of  the  said  common  council,  and  according 
to  the  course  of  common  law,  all  actions,  personal  or  mixed^ 
arising  within  the  limits  of  said  city,  to  which  the  mayor^ 
recorder,  aldermen  and  f  i-eemen  of  said  city,  in  their  corpor- 
ate capacity,  are  a  party,  and  especially  for  the  collection  of 
taxes  and  other  debts  due  to  said  corporation,"  etc. :  §  38. 

The  jurisdiction  thus  conferred  is  local,  extending  only  to 
actions  of  the  description  mentioned,  arising  within  the  city, 
and  to  which  the  corporation  is  a  party ;  in  other  words,  it  is 
a  special,  limited  jurisdiction. 

By  the  act  of  1841,  §  3,  it  is  provided  that,  "  in  addition 
to  the  powers  it  now  has,  it  shall  have  and  exercise  original 
jurisdiction  in  all  personal  actions  and  remedies  at  law,  arising 
within  the  bounds  of  said  city,  and  to  which  the  mayor,  etc., 
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in  their  corporate  capacity,  are  a  party  plaintiff,"  ^^  and  the 
said  court  shall  have  and  exercise  all  the  powers  usnallj  exer- 
cised by  any  court  of  record  at  the  common  law,  for  the  full 
exercise  of  the  jurisdiction  given  to  it  by  law." 

By  section  4,  "any  civil  action,  of  which  said  mayor^s 
court  has  jurisdiction,  may  be  commenced  and  proceeded  in, 
in  the  same  manner  as  is  or  may  be  required  by  the  laws  of 
the  state  in  relation  to  such  actions  in  the  circuit  court  for 
the  county  of  Wayne,  so  far  as  the  same  can  apply." 

The  question  is,  whether,  by  these  provisions,  the  jurisdic- 
tion is  conferred.  The  phraseology  of  the  first  clause  of  the 
third  section, "  personal  actions  and  remedies  at  law,"  is  very 
broad ;  but  it  may  well  be  doubted  whether  the  legislature 
intended  thereby  to-  authorize  this  special  remedy,  in  regard 
to  which  the  statute  is  express  throughout  as  to  the  courts 
and  officers  by  whom  its  proceedings  shall  be  conducted,  and 
minute  in  its  directions  as  to  all  those  proceedings; 
[80]  and  the  more  especially,  as  *in  the  next  clause  of  the 
same  section,  the  exercise  of  "  all  the  power  usnally 
exercised  by  courts  of  record  at  the  conmion  law,  is  expressly 
authorized  for  the  fuU  exercise  of  its  jurisdiction."  The 
proceeding  by  attachment  is  in  the  first  instance  in  rem  /  it 
is  strictly  a  statutory  remedy,  and  one  in  which  the  course 
marked  out  by  statute,  at  least  as  to  all  its  substantial  pro- 
visions, is  required  to  be  strictly  pursued.  If  the  provisions 
of  the  chapter  referred  to  are  literally  pursued,  the  city  offi- 
cers, clerk,  or  marshal,  can  have  no  agency  in  executing 
them ;  but  they  are  confined  to  the  circuit  court  and  its  offi- 
cers. But)  if  there  be  ambiguity  in  this  section  in  reference 
to  the  intent  of  the  legislature,  it  is  removed  by  the  provi- 
sion in  the  fourth  section,  that  any  civil  action  may  be  com- 
menced, and  proceeded  in,  as  by  the  laws  of  the  state  in  rela- 
tion to  such  actions  in  the  circuit  court  for  the  county  of 
Wayne,  so  far  as  the  same  can  apply.  Under  the  statute, 
civil  actions  of  the  nature  of  that  in  this  case,  may  be  com- 

78 


FIRST  CIRCUIT,  JANUARY  TERM,  1845.  80 


Welles  V,  City  of  Detroit. 


menced  and  proceeded  in  by  attachment  in  the  circuit  coart 
for  the  county  of  Wayne.  It  is  one  of  the  circuit  courts 
embraced  in  the  act.  Can  the  law,  and  the  proceedings  xmder 
it,  apply  to  the  mayor's  court  ?  If  not  applicable  to  it,  then, 
most  manifestly,  the  mayor's  court  has  not  the  jurisdiction. 
Por  the  course  of  proceedings  at  the  common  law,  and  those 
prescribed  relating  to  the  circuit  court  for  the  county  of 
Wayne,  furnish  the  guides  for  its  modes  of  proceeding  under 
these  sections. 

By  the  attachment  law,  upon  the  return  of  the  writ  by 
the  sherifp,  a  notice  is  required  to  be  made  by  the  clerk,  and 
delivered  to  the  plaintiff,  which  he  is  required  to  cause  to  be 
published,  within  thirty  days,  the  publication  to  be  for  six 
weeks  in  succession.    If  a  claim  of  property  is  interposed 
upon  the  service  of  the  attachment,  the  officer  serving  it  is 
required  to  give  notice  to  a  justice  of  the  peace,  who 
is  thereupon  to  issue  a  venire  for  five  jurors  *to  try   [81] 
the  right,  and  from  their  decision  and  the  judgment 
of  the  justice,  an  appeal  may  be  taken  to  the  circuit  court. 

The  plaintiff,  on  an  affidavit  that  the  defendant  in  attach- 
ment has  property  in  another  county,  may  take  another  writ 
of  attachment,  directed  to  the  sheriff  of  such  county,  upon 
which  such  property  may  be  attached. 

The  defendant  is  to  be  called  at  the  first,  and  two  succes- 
sive terms,  and,  at  or  before  the  third  term,  the  plaintiff  and 
other  creditors  may  file  declarations  in  the  cause  upon  which 
proceedings  may  be  had  to  judgment.  After  judgment,  the 
property  is  required  to  be  sold,  and  the  proceeds  distributed 
to  those  who  have  obtained  such  judgments,  in  proportion  to 
their  amount.  And,  if  the  original  plaintiff  discontinue,  or  is 
defended  against  successfully,  it  does  not  affect  the  pro- 
ceeding of  the  other  creditors  who  have  filed  their  declara- 
tions. 

If  attachments  have  been  issued  by  justices  of  the  peace, 
under  the  statute  authorizing  such  special  proceedings  by 
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them,  thej  are  superseded  by  an  attachment  against  the  prop- 
erty of  the  defendant  from  the  circnit  court,  and  the  property 
goes  into  the  hands  of  the  sherijBE  npon  the  circuit  court  pro- 
cess ;  the  parties,  however,  being  allowed  to  proceed  to  judg- 
ment before  the  justices,  and  file  transcripts  of  such  judg- 
ments in  the  circuit  court,  and  obtain  there  on  their  jpro  rcUa- 
distribution. 

Can  these  provisions  apply  to  the  major's  court?  As. 
respects  the  officers  issuing  and  executing  the  wril^  probably 
the  city  clerk  and  marshal  may  well  be  deemed  or  substituted 
for  the  clerk  and  sheriff. 

As  to  the  notice:  The  terms  of  the  circuit  court  are  held 
twice  in  each  year,  about  six  months  apart;  and  the  third 
term,  before  which  the  plaintiff  could  not,  by  the  act,  obtain 
judgment,  is  eighteen  months,  or  thereabouts,  from  the  return 
day  of  the  writ ;  and  the  publication  of  the  notice  to 
[82]  the  defendant,  being  made  within  *thirty  days,  and 
for  six  weeks  in  succession,  would  expire  before  the 
second  term,  and  the  defendant  have  after  that  until  the 
third  term  to  appear.  The  terms  of  the  mayor's  court  being- 
monthly,  the  term  for  judgment  would  arrive  in  two  months; 
and  the  plaintiff  having  to  the  last  of  the  thirty  days  from 
the  return  day  to  commence  the  publication,  judgment  might,, 
in  many  cases^  be  rendered  before  the  expiration  of  the  six 
weeks.  In  this  very  case  the  writ  was  returnable  on  the  11th 
October.  A  publication  of  notice,  commenced  on  the  10th 
November,  would  have  been  in  time,  which  would  have 
made  the  last  of  six  weeks'  publication  on  the  15th  Decem- 
ber. The  defendant,  however,  was  actually  called  the  third 
time  on  the  13th ;  and,  if  there  had  been  no  appearance  or 
defense,  the  third  default  would  then  have  been  entered. 
The  statute  designed,  by  the  requirement  of.  the  notice,  that 
the  defendant  should  have  ample  opportxmity  to  appear  and 
defend ;  and,  in  the  circuit  court,  such  opportiinity  is  given 
after  the  publication ;  while,  by  the  arrangement  of  the  terma 
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of  the  mayor's  court,  this  manifest  and  just  intent  of  the 
statute  is  defeated. 

An  appeal  to  the  eireoit  court,  on  the  trial  of  the  right  of 
the  property  attached,  if  taken  directly  after  a  term  of  the 
eireoit  conrt,'oonld  not  be  determined  until  the  next  term, 
six  months  after ;  while  the  judgment  in  the  mayor's  court 
on  the  attachm^it  issued  therefrom,  would,  if  recoyered  at 
the  third  term,  as  contemplated,  be  recovered  about  two 
months  from  the  return  of  the  writ,  and  before  the  determina- 
tion of  such  appeal. 

If  an  affidavit  is  made  and  filed  of  the  defendant's  having 
property  in  another  county,  how  is  a  writ  to  be  issued  from 
the  mayor's  court  into  another  county  t  It  must  be  directed 
to  the  sherijBE  of  such-  county.  The  executive  officers  of  the 
mayor's  court  are,  by  the  constituti<m  of  that  court, 
the  ministerial  officers  of  the  dty,  particularly  *the  [88] 
marshal,  and  the  court  has  no  authority  to  direct  a 
process  to  the  sherifi  of  any  county.  This  provision  of  the 
statute,  then,  cannot  at  all  be  executed  by  the  mayor's  court. 
Nay,  as  the  dty  officers  are  confined  to  the  dty,  the  court 
cannot  reach  property  out  of  the  dty,  within  the  county  of 
Wayne.  Yet,  it  is  obviously  the  intent  and  policy  of  the 
statute  to  bring  the  whole  of  the  non-resident  or  absconding 
debtor's  property  within  the  jurisdiction  of  the  court  issuing 
the  attachment,  that  its  proceeds  may  be  distributed  amongst 
all  his  creditors  who  shall  interpose  their  daims. 

Wlien  other  creditors  than  the  original  plaintiff  file  their 
declarations  they  become  parties  plaintiff  in  the  proceedings ; 
issues  may  be  made ;  and  upon  each  there  must  be  trial  and 
judgment.  And,  if  the  defendant  should  defend  successfully 
against  the  corporation  when  plaintiffs,  these  other  creditors 
would  be  the  only  parties  in  interest.  But  the  jurisdiction  of 
the  mayor's  court  is  confined  to  cases  where  the  corporation 
are  a  party,  and  cannot,  I  think,  by  such  expensive  implica- 
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tion,  be  extended  to  the  cases  of  the  other  creditors  contein- 
plated  by  the  statnte. 

An  attachment  issued  under  this  chapter  supersedes  any 
like  process  issued  by  a  justice  of  the  peace  against  the  same 
defendant,  and  the  officer  serving  it  is  authorized  to  take 
possession  of  the  property  attached  by  virtue  of  the  latter ; 
and,  if  issued  from  the  mayor's  court,  and  the  plaintiff  before 
the  justice  should  still  proceed  to  judgment,  and  present  his 
transcript  to  the  mayor's  court  to  obtain  his  dividend  thereon, 
he  would  there  find  that,  as  respects  him,  the  mayor's  court 
had  no  jurisdiction ;  and  he  could  obtain  no  dividend,  while 
the  property  which  he  had  first  procured  attached,  was  with- 
drawn from  his  reach.  Further:  if  an  attachment  were 
issued  by  a  ji|fitice  without  the  limits  <^  the  dty,  and  prop- 
erty attached,  it  would,  by  the  strict  letter  of  the 
[84]  statute,  be  superseded  *by  the  writ  issued  from  the 
mayor's  court,  if  the  latter  had  jurisdiction ;  and  yet, 
the  city  officer,  being  confined  to  the  dty,  could  not  go 
beyond  it  with  his  writ  to  take  possession  of  the  property. 
This  portion  of  the  statute,  then,  cannot  be  executed  by  the 
mayor's  court  as  it  is  constituted. 

From  this  coBsideratioa  of  the  y«ioT»  pn)^OBS  of  the 
acts  referred  to  in  detail,  as  weU  as  their  whole  scope,  policy, 
and  objects,  it  appears  to  us  evident  that  the  legislature  did 
not  intend  to  confer,  and  have  not  conferred  on  the  mayor's 
court  of  the  city  of  Detroit,  the  jurisdiction  claimed  for  it, 
and  which  in  this  case  it  has  assumed  to  exerdse.  Oonse* 
quentiy,  the  judgment  rendered  by  it  must  be  reversed  with 
costs, 

JudgmerUldaw  reiwrsed. 
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Frentifls  t.  Spalding. 

<Xyf«Bamt  Tb»  dedantton  wt  f ortti  a  oorenant  alleged  to  be  contained  in  a  repleTin 
bond,  of  the  same  tenor  with  the  oondition  of  such  a  bond,  as  prescribed  by  the 
itetote:  B.  S.  1888,  p.  604,  \  6.  Default  for  want  of  plea,  and  final  Judgment  for 
damages.    On  error  to  rsTerse  the  judgment,  Held^ 

1.  TSiat  it  was  competent  for  the  parties  to  add  to  the  condition  of  a  repleyin  bond  a 
oorenant  of  tiie  same  tenor;  and,  on  breach,  covenant  broken  might  be  main- 
tained nponlt. 

%  That  ft  would  be  presumed  that  the  bond  in  this  case  contained  such  covenant; 
and  not  that  the  action  was  founded  upon  the  condition  of  the  bond. 

^  lliat  it  was  not  neoeasaiy  that  the  declaration  should  set  forth  the  penal  part  of 
the  bond;  it  being  sufficient  for  the  plaintifE  to  set  forth  only  so  much  of  an  instru- 
ment as  oonstitntes  the  foundation  of  his  action. 

-4.  Thatthejudgmeatwasregu]arinbeing/Qrdamages,insteadof  the  penalty  of  the 
bond. 

'^^Sbm  aflseasmcat  of  damages  b7  the  clerk  is  considered  as  made  by  the    [85j 
court  (R  8.  1888,  p.  461,  %  4),  and  should  appear  to  have  been  so  made  in 
the  judgmoit  record;  although  the  journal  entry,  from  which  such  reoord  is 
made  up,  properly  shows  that  the  damages  were  assessed  by  the  derk. 

TTnder  B.  £k  1888,  p.  460, 1 4,  the  clerk  may  assess  the  pUUntifTs  damages,  on  default 
to  a  declaration  upon'a  oorenant  to  pay  the  costs  and  damages  which  should  be 
awarded  In  a  certain  cause,  alleging  a  reooreiy  in  the  cause,  and  its  date  and 
amount 

Judgment  against  P.  and  F.  on  their  joint  oorenent  that  P.  should  pay  all  costs  and 
damages  which  should  be  awarded  against  him  in  a  certain  cause.  It  did  not 
appear  to  have  been  shown  to  the  court,  nor  did  the  reoord  show  it  to  be  certifled 
1^  the  derk,  **  which  of  the  defendants  was  principal,  and  which  surety  or  bail. 
(B.  S.  1888^  p.  451, 1  ft.)   JSfeld,  no  ground  for  reversal  of  the  judgment  on  error. 

Error  to  Monroe  circuit  court.  Spalding  was  the  plaintiff 
in  the  court  below,  and  declared  against  Prentiss  and  Frost 
in  an  action  of  covenant  broken. 

The  declaration,  as  appears  by  the  record,  after  reciting  the 

KoTB.— statutory  provisions  identical  or  similar  to  thorn  dted  in  these  head  not^ 
are  now  In  force  (see  C  L.  1871,  {f  8786,  0068,  0061),  except  the  enactment  dtod  in  the 
last  head  note  which  was  repealed  by  the  revision  of  1846,  and  has  not  been  restored. 

8? 
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ifisning  from  Monroe  drcnit  court,  and  the    service  and 
return,  by  one  Kims,  a  deputy  sheriff,  of  a  writ  of  replevin  m 
favor  of  Prentiss,  against  Spalding,  for  one  bay  mare,  alleges, 
that  ^^the  said  defendants  in  consideration  of  the  premises,, 
and  in  ccNOsideration  that  the  said  Nims,  deputy  sheriff  as. 
aforesaid,  would  then  and  there  deliver  to  the  said  Prentiss,, 
the  possession  of  said  bay  mare,  by  virtue  of  said  writ,  did, 
on,"  etc.,  ^^  in  and  by  their  certain  deed  in  writing,  commonly^ 
called  a  replevm  hand  (in  a  penalty  double  the  amount  of  the 
yalue  of  said  mare,  as  so  appraised  as  aforesaid),  sealed  with 
their  seals,  and  signed  by  the  said  defendants  (which  said 
replevin  bond  so  sealed  by  the  said  defendants  the  said  plain- 
tiff now  brings  here  into  court),  the  date  whereof  is  the  daj^ 
and  year  aforesaid,  eovenantj  to  and  with  the  said  plaintiff,, 
that  the  said  Prentiss  should  appear  at  the  next  circuit  court 
for  said  county  to  which  said  writ  was  returnable,  on  the- 
fourth  Tuesday  of  June  (then)  next  ensuing,  and  prose- 
[86]  cute  his  said  *writ  of  replevin  to  final  judgment,  and 
pay  all  costs  and  damages  which  should  be  assessed 
against  him  by  said  court,  and  return  the  said  bay  mare  if 
return  thereof  should  be  ordered  by  the  court ;  and  the  said 
Nimsy  deputy  sheriff  as  aforesaid,  did  then  and  there  deliver 
the  said  bay  mare  to  said  Prentiss  by  virtue  of  said*  writ."' 
The  declaration   then   sets   forth  the  proceedings  in  the- 
replevin  suit  to  the  recovery  of  a  judgment  by  Spalding- 
against  Prentiss,  for   $63  damages,  and  $50.08  costs^  and 
avers  that  the  defendants  had  ^'  not  kept  their  covenant  afore- 
said with  the  said  plaintiff ; "  but  that,  on  the  contrary,  z,fi.fa^ 
issued  on  said  judgment,  etc.,  had  been  returned  wuUa  tana^ 
and  that  the  defendants  had  neglected  and  refused  to  pay  the 
said  damages  and  costs  so  recovered. 

The  record,  after  setting  forth  the  entry  of  default  for  want 
of  plea,  proceeds  as  follows : 

^'  And  now  at  this  day,  etc.,  comes  the  said  Phineas  Spald- 
ing, by  his  attorney  aforesaid,  and  the  said  Ebeneser  Fren- 
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tiflB  and  IsBaehar  Frost,  although  solemnly  called,  come 
not,  but  make  defatdt:  Whereupon,  the  said  Phineas 
Spalding  onght  to  recover  his  damages  by  reason  of  the 
premises.'' 

^  Therefore,  it  is  considered  that  the  said  Phineas  Spalding 
do  reooTer  against  the  said  Ebenezer  Prentiss  and  Issachar 
Frost,  his  damages  aforesaid,  on  occasion  of  the  breaches  of 
eovenant  aboye  assigned,  by  the  covH  now  here  assessed^  at 
the  sum  of  $129.05,  and  also  the  further  sum  of  $10.48,  for 
his  costs  and  charges,"  etc.,  ^^by  the  said  circuit  court,  before 
the  judges  thereof,  nowhere  adjudged  to  the  said  Phineas 
Spalding,  and  with  his  assent.'' 

After  the  return  of  the  aboye  record  into  this  court,  the 
pUdntifi  in  error  obtained  an  order  for  a  further  return  to  the 
mdt  of  error ;  and  thereupon,  was  brought  up  a  tran- 
script *of  an  order  in  this  cause,  entered  upon  the  [87] 
journal  of  the  circuit  court,  of  which  the  following  is 
41  copy: 

[Title  of  the  cause.]  ^^  In  this  case,  on  motion  of  Ohris- 
idancy  in  person,  interlocutory  judgment  of  default  confirmed 
and  made  absolute,  and,  ordered,  that  the  derJc  assess  the 
-damages  ;  and,  the  clerk  having  assessed  the  damages  to  the 
sum  of  $129.05,  on  like  motion,  ordered,  judgment  final,  for 
that  sum,  and  costs  to  be  taxed." 

The  errors  assigned  appear  in  the  opinion  of  the  court. 

S.  T.  BackfuSj  for  the  plaintifi  in  error. 


L  P.  Ghristiam>cy  and  H.  H.  Errymons^  tot  the  defendants 
in  error. 

Feloh,  J.,  deliyered  the  opinion  of  the  court. 

1.  It  is  contended  that  the  declaration  in  this  case  was  in 
eoyenant  upon  the  condition  of  the  replevin  bond,  and  not  in 
debt  for  the  penalty ;  no  penalty,  and  no  particular  amount 
for  which  the  bond  was  giyen,  being  set  forth ;  that  coye> 
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nant  is  not  maintainable  upon  the  condition  of  a  bond ;  and 
that,  therefore,  the  declaration  was  not  sufficient  to  snstaiik 
a  recovery. 

The  statate  {R.  8.  1838,  p.  524,  §  5)  defines  in  general 
terms  the  condition  of  a  replevin  bond.  Snch  bond  does  not 
nsnally  contain  an  express  covenant  to  pay  the  amount  of  the 
judgment,  if  the  plaintifE  in  the  replevin  suit  fails  to  recover ;. 
still,  I  cannot  doubt  that  it  would  be  competent  to  add  such 
covenant  to  the  usual  condition  of  such  bond.  Kor,  caa 
there  be  any  objection  in  law  to  a  recovery  upon  such  cove- 
nant voluntarily  inserted  by  the  parties. 

The  declaration  in  this  case  alleges  that  the  bond  declared 
upon  contains  such  a  covenant  Upon  this  writ  of  error, 
we  can  no  more  look  beyond  the  description  of  the  instru- 
ment contained  in  the  declaration,  than  in  case  of  & 
[88]  ^general  demurrer  to  the  declaration.  This  declara- 
tion is  not  upon  the  simple  condition  of  a  replevin 
bond,  in  the  ordinary  form,  but  is  in  covenant  upon  a  bond 
contaming  also  an  express  covenant  to  pay  the  amount  of  the 
judgment  in  the  replevin  suit.  The  question  whether  cove- 
nant  can  be  maintained  upon  the  simple  condition  of  a  bond 
in  the  usual  form,  does  not  here  arise.  I  am  not  aware  that 
it  hajs  ever  been  doubted,  that,  upon  an  express  covenant^ 
contained  in  such  a  bond,  the  action  may  be  maintained.. 
And  such  is  the  instrument  here  described.  Although 
denominated  a  replevin  bond,  it  is  alleged  to  contain  the 
express  covenant  declared  upon.  For  the  purpose  of  this- 
recovery,  it  was  not  necessary  to  set  out  the  amount  of  the 
penalty.  If  there  was  anything  in  the  instrument  which 
could  limit  or  defeat  the  right  to  recover  the  amount  claimed 
by  the  plaintiff  below,  on  the  covenant  declared  upon,  the 
rights  of  the  parties  might  have  been  secured  upon  oyer  of 
the  bond  or  upon  a  trial.  But  the  plaintiffs  in  error  have 
only  presented  the  case  made  by  the  declaration,  and  that  ia 
sufficient  to  sustain  the  judgment. 
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2*  Another  error  assigned  is,  that  the  damages  were 
assessed  by  the  court  and  not  by  the  jury ;  and  that  judg- 
ment was  rendered  theref or,  and  not  for  the  penalty  of  the 
bond. 

Sections  8  and  9  of  B.  S.  1838,  p.  460,  are  relied  upon  to 
sustain  this  assignment  of  error.     These  sections  provide 
that,  ^' in  all  actions  brought  for  breach  of  the  condition  of  a 
bond,  or  to  recover  a  penalty  for  the  non-performance  of  any 
covenant,  contract,  or  agreement,  when  it  shall  appear  by  ver- 
dict, default,  confession,  or  otherwise,  that  the  condition  is 
broken  or  the  penalty  forfeited,  judgment  shall  be  entered 
in  the  common  form  for  the  penal  sum,"   and  execution 
shall  be  awarded  for  so  much  only  as  is  equitably 
due,  to  be  ascertained  by  the  court,  *or,  if  either  [89] 
party  desire  it,  or  the  court  see  fit  so  to  direct,  by  a 
jury. 

The  plaintiffs  declaration,  as  we  have  already  seen,  shows 
that  his  action  is  not  brought  for  the  breach  of  the  condition 
of  the  bond,  or  to  recover  a  penalty  contained  therein.  If 
it  were  so,  then  the  provision  of  the  statute  would  apply ; 
and  the  judgment  should  be  for  the  penalty,  with  an  award 
of  execution  for  damages  duly  assessed.  But  in  this  dedarar 
tion  upon  a  covenent,  merely,  the  judgment  is  correctly 
entered  for  damages,  as  in  ordinary  cases ;  and  by  the  general 
provision  of  our  statute  {R.  8.  1838,  p.  450,  §  2),  the  court 
has  power,  in  all  cases  of  the  default  of  a  defendant,  to  assess 
the  damages. 

That  the  above  recited  statute  in  reference  to  suits  brought 
for  breach  of  the  condition  of  a  bond,  or  to  recover  a  pen- 
alty, does  not  apply  in  the  case  here  made,  is  evident  from 
R.  S.  1838,  p.  460,  §  12,  which  expressly  provides  that 
nothing  contained  in  the  sections  before  cited  ^^  shall  prevent 
any  person  from  bringing  an  action  for  the  breach  of  any 
covenant  or  other  contract,  instead  of  suing  for  the  penalty 
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by  wMck  the  perf  Grmance  of  the  corenant  or  contract  may 
hare  been  secured." 

8.  It  is  farther  aaeigned  for  error  thut  two  judgments  are 
rendered  in  the  case— one  on  assessment  of  damages  hj  the 
oonrt,  and  the  otiier  on  an  asseasm^it  by  the  clerk ;  and  it  is 
insisted  also,  that  the  derk  had  no  power  to  aseess  damages  in 
Aecase. 

The  judgment  record  shows  the  judgment  duly  entered  in 

tiie  case,  on  an  assessment  by  the  court;  but  the  plaintiff  in 

error,  under  an  order  from  this  court  for  a  further  return  to 

tlie  writ  of  error,  has  procured  the  return  of  an  entry  in  the 

journal  of  the  court  below,  showing  a  confirmation  of 

[90]  the  defendant's  default,  and  a   reference  to,  *and 

assessment  by,  the  derk,  upon  which  judgment  waa 

rendered. 

I  do  not  deem  it  necessary  here  to  inquire  how  far  this 
court  will,  upon  error,  consider  the  journal  entries  made  in 
the  circuit  court  in  the  progress  of  a  cause,  because  the  entiy 
before  us  neither  contradicts  the  record  of  the  judgment,  nor 
does  it  show  error  in  the  proceedings. 

The  power  of  the  court  to  assess  damages  in  all  cases  at 
default,  we  have  already  seen,  is  given  by  the  statute  in  broad 
terms.  Damages  may  also  be  assessed,  under  the  general  or 
special  order  of  the  court,  by  the  derk,  "in  actions  on  prom- 
issory notes,  and  other  contracts,  where  the  amount  due 
appears  to  be  undisputed :"  JS.  8.  1838,  p.  450,  §  4.  Did 
the  damages  in  this  case  appear  to  be  undisputed  t  It  would 
be  difficult  to  conceive  of  a  case  more  clearly  of  this  descrip- 
tion. The  contract  was  a  covenant  to  pay  all  costs  and  dam- 
ages which  should  be  awarded  against  said  Prentiss,  in  a 
certain  suit,  dearly  described  in  the  bond  and  in  the  declara- 
tion, with  an  allegation  that  judgment  had  been  rendered 
against  him,  in  the  suit,  on  a  day  spedfied,  for  $63  damages, 
and  $50.08  costs.  Here  the  contract,  the  judgment  referred 
to  in  it,  and  the  amount  of  that  judgment^  which  was  the 
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measure  of  damages  in  the  case  before  us,  were  all  dearly 
and  folly  set  out  in  the  declaration.  These  were  all  admitted 
by  the  defendant's  default ;  and  appear,  in  the  words  of  the 
statute,  to  be  ^^  undisputed."  Nothing  remained  in  doubt, 
or  dependent  upon  testimony  to  fix  an  uncertain  amount  of 
damages  upon  the  case  thus  set  out,  and  thus  admitted,  and 
the  reference  to  the  clerk  might,  therefore,  properly  be 
made  by  the  court. 

Nor  is  there  anything  in  the  journal  entry,  inconsistent 
with  the  record,  in  reference  to  the  judgment  ren- 
dered in  *the  case.  Whenever  the  amount  of  dam-  [91] 
ages  is  ascertained  by  such  reference  to  the  clerk,  the 
statute  further  provides,  that  the  ^^  judgment  shall  be  entered 
in  the  same  form  as  if  it  had  been  awarded  by  the  court,  on 
an  assessment  or  computation*  made  by  themselves :"  R,  S. 
1838,  p.  451,  §  1.  The  journal  entry  is  a  memorandum  of 
the  daily  proceedings  of  the  court,  during  its  sessions,  and 
the  entries  there  made  in  a  cause,  from  time  to  time,  aSord 
materials  from  which  the  judgment  record  is  to  be  made  up. 
In  an  assessment  made  by  the  clerk  on  a  reference  to  him,  the 
journal  entry  should  properly  show  the  fact ;  but  stiU  the 
assessment  by  him  is  so  far  considered  an  assessment  by  the 
court,  that  the  judgment,  when  formally  made  up,  is,  under 
the  statute,  to  be  made  in  the  same  form  as  if  the  court  them- 
selves  had  made  the  assessment.  The  entry  and  judgment 
record  in  this  ease,  then,  are  perfectly  consistent.  Instead  of 
showing  two  judgments,  they  show  simply  a  proper  entry 
on  the  journal  of  the  proceedings  of  the  court,  and  a  judg- 
ment record  made  up  in  a  proper  manner  from  those  entries 
of  proceedings. 

4.  The  last  error  assigned  is,  that  it  does  not  appear 
which  of  the  defendants  below  was  surety,  and  which  prin- 
cipal in  the  bond.  This,  it  is  claimed,  is  necessary,  both  for 
the  purpose  of  limiting  the  recovery  against  the  surety,  and 
also^  because  it  is  required  by  Ji.  S.  1838,  p.  451,  §  9. 
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The  section  of  the  statute  here  referred  to,  introdaces  no 

new  role  of  pleading,  and  requires  no  new  averment  on  the 

part  of  the  plaintifi.    It  merely  authorizes  a  party  to  show  to 

the  court,  that  one  of  several  defendants,  is  a  mere  surety 

for  the  other  or  others ;  and,  upon  such  showing,  requires  an 

entry  thereof  to  be  made,  and  the  goods  of  the  principal  first 

to  be  taken  on  the  execution  issued    In  this  case,  no 

[92]  such  proof  appears  to  have  been  offered,  *and  the  record 

is  therefore  properly  made  up  in  the  usual  form. 

Whatever  maybe  the  rule  of  law  as  to  the  right  of  a  recov- 
ery against  either  principal  or  surety  in  a  bond,  beyond  the 
amount  of  the  penalty,  no  such  question  can  arise  upon  the 
record  before  us.  The  amount  of  the  penalty  in  the  bond  is 
nowhere  stated,  nor  was  it,  in  my  opinion,  necessary  to  state 
it.  It  was  sufficient  for  the  plaintiff  to  set  out  such  parts  of 
the  instrument  upon  which  he  declared,  as  formed  the  foun- 
dation of  his  action,  and  gave  him  a  right  to  recover.  This 
he  has  done  by  describing  the  instrument,  and  setting  out  the 
independent  covenant  upon  which  his  suit  was  founded.  If 
other  portions  of  the  same  instrument  so  limited  the  right  of 
recovery,  under  the  covenant,  as  to  be  available  to  the  defend- 
ants below,  either  to  defeat  the  suit,  or  to  reduce  the  amoxmt 
of  damages,  the  whole  instrument  was  at  their  control  upon 
oyer,  or  on  the  trial  The  default  of  the  defendants  admit- 
ted  the  cause  of  action,  as  alleged;  and  it  is  now  too  late 
for  them,  upon  a  writ  of  error,  to  raise  this  objection  to  a 
record  regular  upon  its  face. 

The  judgment  below  must  be  affirmed  with  costs. 

JvdgrMTvt  affmnedL 
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People  V.  Weteter. 

fndiotiiieiit  for  a  violAtlon  of  the  statute  against  the  presuming  to  be  **  a  seller  of 
vfaie,  brandy,  rum,  or  oOi«r  tpirituanu  Zt^vort,"  etc,  without  being  licensed  as  an 
Innholder  (B.  8. 1888,  p.  306,  $  1),  chaiged  the  defendant  with  presuming  to  be  a 
seller  of  fofcitfey,  alleging  it  to  be  9pirituou»  liquor^  without  such  license:  HeUL^ 
sufficient;  and  that  the  presuming  to  be  a  seller  of  whUky^  was  forbidden  by 
the  statute,  although  that  kind  of  spirituous  liquor  was  not  therein  spedflcallj 
mentioned. 


'Drew,  Beoeivery  v.  Deqiiindre.  [98] 

An  attachment  against  a  non-rosident  debtor,  under  B.  S.  1888,  p.  608,  oh.  1,  issued 
upon  the  filing  of  an  affidavit  sworn  to  on  a  day  previous  is  void;  (a)  but  will  not 
be  quashed  on  motion  if  the  plaintiff  file  a  new  affidavit  under  8.  L.  1880,  p.  S88, 
I8S. 

An  affidavit  for  an  attachmenti  under  IBL  8.  1888,  p.  600.  ch.  1,  $1,  stated  that  the 
indebtedness  sworn  to  was  an  exprtM  contract,  without  stating  more  particularly 
ttie  nature  of  the  contract:    Held,  sufficient. 

To  an  attachment  under  B.  8.  18S8,  p.  606,  ch.  1,  the  sheriff  returned  that  he  had 
setsed  certain  lands  described  therein,  in  wMth  the  defendant  had  an  interest  a» 
one  cf  the  hein  of  A.  i>.,  but  did  not  state  the  extent  of  the  interest;  and  it 
appeared  that  the  lands  were  appraised  without  refermoe  to  it:   Held^  sufficient. 

Where,  In  addition  to  what  is  required  by  the  statute  (EL  8. 1888,  p.  606,  $  6),  it  was 
erroneously  stated  in  the  notice  of  the  pendency  of  a  suit  in  attachment,  that 
the  writ  was  retuniable  in  November  next,  instead  of  inttant,  it  was  held,  that 
this  did  not  vitiate  the  proceedings.    (&) 

Attachment  under  Bi.  S.  1888,  p.  606,  ch.  1,  at  the  suit  of  J.  P.,  Receiver,  etc  The 
Journal  entries  of  the  calling  and  default  of  the  defendant  at  the  first  and  seoond 
terms  after  the  return  of  the  writ,  omitted  to  state  the  special  character  in  which 

(a)  Afllnned:  Buckley  v.  Lowrey,  2  lUch.,  418;  Wilson  v.  Arnold,  6  Mich.,  08,  con- 
struing B.  8. 1816,  ch.  114;  Fessenden  v.  Hill,  6  Iffich.,  142,  construing  same  statute  as 
re-enacted  in  O.  I*  18B7,  ch.  140,  and  now  in  force,  C.  L.  1871,  ch.  201.  See  also  Hale  v. 
Chandler,  8  Mich.,  681;  Hubbanlston  Lumber  Co.  v.  Covert,  86  Mich.,  262.  The  act  of 
188B,  allowing  the  amendment  of  defective  affidavits  for  attachment,  has  not  been  in 
force  since  1846. 

(b)  Bee  Nash  T.MaUory,  17  Mich.,  28& 
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the  plaintiff  sued.    TTcM,  no  pnnnil  for  qnnnhlnf  tho  iironoodlncn:  but  thai!  liia 
dioDitooiut  would  have  pomr  to  permit  mchomtwion  to  be  supplied  ty 
ment^  U;  In  £act»  the  defendant  wee  property  called. 

Tlwitatnte  of  amendmenti  (&  &  IM^  pi  461,  f  M)  anpBeatoprooeedlngal]|f 
ment  under  &  &  1888^  P>B08,  oh.  1. 

Oase  TOBerved  from  Wayne  circuit  court  ThiB  suit  was 
commenced  bj  attachment  nnder  JS.  S.  1838,  p.  506,  eh.  1, 
issued  Jnne  12,  1843,  and  retnraable  at  the  following 
ITovember  tenn  of  the  drcnit  court.  The  writ  was  dnlj 
returned  served;  and,  at  the  third  term  thereafter,  the 
defendant  appeared,  and  moved  that  the  same  be  quashed, 
and  that  all  the  proceedings  in  the  cause  be  set  aside,  for 
sundiy  alleged  irregularities  which  sufficiently  appear  in  the 
opinion  of  the  court 

0.  (yjFhffmj  in  support  of  the  motion* 
A.  Davidson^  contra. 

[94]       *Whipplb,  J.,  delivered  the  opinion  of  the  court. 
The  various  grounds  in  support  of  the  motion  will 
be  considered  in  the  order  in  which  they  were  submitted  by 
counsel 

1.  The  affidavit  in  the  present  case  states,  among  other 
things,  that  the  defendant  ^'  does  not  reside  in  this  state,  and 
has  not  resided  therein  for  three  months  immediately  preced- 
ing the  date  of  this  affidavit;"  and  appears  to  have  been 
sworn  to  June  10, 1843.  The  writ  was  issued  on  the  12th  of 
June,  the  day  on  which  it  was  filed  with  the  clerk.  It  is 
contended,  that,  as  the  affidavit  does  not  follow  the  statute 
{S.  S.  1838,  p.  506,  §§  1,  2),  and  as  one  day  intervened 
between  the  making  of  the  affidavit,  and  the  application  for 
the  attachment,  the  same  should  be  quashed.  As  the  remedy 
by  attachment  is  regulated  by  statute,  and  is  unknown  to  the 
common  law,  great  strictness  is  required.  Any  siibstantial 
deviation  from  the  statute  would  be  fatal  to  the  proceeding. 
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The  affidaTit  does  not  conf  onn  to  the  statute  in  all  respects ; 
it  states  that  the  defendant 'has  not  resided  in  the  state  for 
three  months  immediately  preceding  the  date  of  the  affidavit, 
while  the  statute  requires  that  it  should  be  stated,  that  he 
has  not  resided  in  the  state  for  three  months  immediatdj 
preceding  the  trnie  of  mahmg  application  for  the  attach- 
menL  The  statute  would  seem  to  contemplate  that  the 
application  should  be  made,  by  filing  with  the  clerk  a  precipe 
for  the  attachment,  and  the  affidavit ;  and  we  think  the  affi- 
davit should  be  sworn  to  on  the  day  the  application  is  made 
for  the  writ,  for  the  reason  that  the  defendant  might  become 
a  resident  of  the  state  between  the  time  when  the  affidavit  is 
sworn  to,  and  the  application  for  the  attachment.  The  affi- 
davit is,  therefore,  defective  in  this  respect ;  and  this  defect 
might  prove  fatal  to  the  proceedings,  but  for  the  provision  of 
§  36,  8.  L.  1839,  p.  228,  which  declares  that  "  no  writ 
(of  attachment)  *shall  be  quashed  on  account  of  any  [95] 
defect  in  the  affidavit  on  which  the  same  was  issued : 
JProffidedf  that  the  plaintifE,  his  agent  or  attorney  shall, 
whesEievOT  objection  may  be  noade,  file  such  affidavit  as  ia 
required  by  law."  If  the  plaintifE,  then,  can  now  make  the 
affidavit  which  the  law  requires,  the  writ  will  not  be 
quashed. 

2.  It  is  further  objected  that  the  affidavit  does  not  state 
the  nature  of  the  eo^prese  contract  to  which  it  refers,  or  the 
names  of  the  parties  thereto.  The  affidavit  states  '^  that  the 
defendant  is  justly  indebted  to  the  plaintiff,  as  receiver  of  the 
property  and  effects,  and  choses  in  action  of  Charles  L. 
Bristol,  in  the  sum  of  $765,  according  to  the  belief  of  the 
plaintiff,  and  that  the  same  is  due  upon  a  contract  eofpreea.^^ 
The  statute  seems  to  have  been  literally  followed ;  and,  we 
think,  enongh  was  stated  in  this  respect  to  warrant  the  issu- 
ing of  the  writ  We  are  not  aware  that  the  practice  under 
this  statute  makes  it  necessary  to  state,  not  only  that  the  sum 
sworn  to  by  the  plaintiff  is  due  upon  contract  express  or 
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implied,  but  also  to  state  the  ruUtire  of  the  eontract  On  the 
contrary,  it  is  belieyed  that  the  practical  constmction  of  the 
statute  has  been,  to  consider  the  affidavit  as  sufficient,  when 
it  states  that  the  sum  clauned  bj  the  phdntif^  is  founded 
upon  a  contract  either  express  or  implied. 

3.  Objection 'is  also  made  to  the  sufficiency  of  the  return 
to  the  attachment.  The  sheriff  states  therein  that  he  attached 
the  lands,  etc.,  mentioned  and  described  in  the  inventory  and 
appraisement,  etc.,  ^'  and,  in  which  Icmds  ths  defenda/nt  ha» 
cm,  interest  aa  one  of  the  heirs  of  the  late  Antoine 
Dequindrey^^  etc.  It  was  urged  that  the  return  should  have 
shown  the  extent  of  the  interest  of  the  defendant  in  those 
lands,  in  order  that  an  appraisement  might  be  made.  As  the 
attachment  was  against  the  defendant  alone,  it  could  only 
operate   upon    his    interest  in  the  lands;    other   persons 

interested    therein   could    not    be    prejudiced.      It 
[96]   ^ould  seem  that  all  lands  in  which  the  defendant 

was  interested  were  appraised  without  reference  to  the 
particular  interest  of  the  defendant  therein.  It  was  insisted 
that  it  was  the  duty  of  the  sheriff  to  ascertain  the  extent  of 
the  defendant's  interest,  and  that  an  appraisement  of  that 
interest  alone  should  have  been  made.  We  think  questions 
of  so  delicate  and  complicated  a  nature  as  might  arise  in  such 
an  investigation,  could  be  better  settled  by  the  court,  than  by 
the  sheriff.  No  injury  can  possibly  result  from  an  appraise- 
ment of  all  the  lands  in  which  the  defendant  may  be  inter- 
ested. Upon  a  proper  application  to  the  court  the  extent  of 
the  defendant's  interest  in  the  property  can  be  determined, 
and,  by  a  simple  process,  the  value  of  that  interest  ascertained. 
The  interest  of  the  defendant,  and  the  other  heirs  in  the 
lands,  attached,  is  estimated  in  gross  at  $6,805,  and  it  was 
asked  in  what  amount  a  bond  should  be  given,  provided  the 
defendant  desired  to  release  the  property  from  the  attach- 
ment. To  this  it  may  be  answered,  that  the  penalty  of  the 
bond  to  be  given  in  such  cases,  is  not  determined  by  the 
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appniified  value  of  the  property  attached,  but  by  the  amount 
claimed  by  the  plaintiff  to  be  due. 

4.  The  next  objection  to  be  considered  relates  to  the 
publication  of  the  notice  required  by  law.  Section  6,  of  the 
chapter  above  referred  to,  makes  it  the  duty  of  the  derk, 
upon  the  return  of  the  writ,  to  make  out  an  advertisement, 
stating  the  names  of  the  parties,  the  time  when,  from  what 
court,  and  for  what  sum,  the  writ  was  issued.  This  notice  is 
to  be  delivered  to  the  plaintifE  or  his  attorney  on  demand, 
who  shall  cause  the  same  within  thirty  days,  to  be  inserted  in 
some  newspaper  printed  in  this  state,  etc/,  for  six  weeks  suo- 
cessively.  The  notice  actually  published  contained  all  the 
statute  requires,  and  is  dated  the  23d  November,  1843.  But 
it  also  states  that  the  writ  was  '^  returnable  on  the 
second  Tuesday  after  *the  first  Monday  in  November  [97] 
next.  It  was  urged  by  counsel  that,  according  te  the 
notice,  the  attachment  was  made  returnable  at  the  November 
term,  1844,  of  the  circuit  court  of  Wayne  county,  and  that, 
for  this  reason,  the  motion  should  be  granted.  The  use  of 
the  word  nextj  instead  of  instcmtj  was  a  clerical  mistake,  for 
which  the  plaintifE  is  not  responsible,  and  should  not  suffer. 
Besides,  the  notice  would  be  perfect  by  striking  out  the 
words  ^^  returnable,"  etc.  The  defendant  could  not  be  misled 
by  such  a  mistake ;  for  the  notice  states  that  the  attachment  was 
issued  on  the  12th  June,  1843,  and,  by  our  statute,  it  would 
necessarily  be  made  returnable  on  the  first  day  of  the  next  suc- 
ceeding term  of  the  court,  which  would  be  on  the  second 
Tuesday  after  the  first  Monday  of  November  next  ensuing. 

5.  The  last  objection  is,  that  the  defendant  was  not  called 
and  defaulted  as  the  statute  requires.  Section  12,  of  the 
chapter  above  dted,  provides  that,  '^  the  defendant  in  attach- 
ment shall  be  called  at  the  first,  and  two  next  terms  after  the 
issuing  of  the  writ  of  attachment,  and,  if  he  make  default, 
the  same  shall  be  entered  of  record."  The  affidavit,  writ, 
notice  of  publication,  and  declaration,  all  show  that  the  plain- 
so 
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tifE  sued  in  a  special  character,  to  wity  as  "  Seceiyer  of  the 
property  and  effects  and  choses  in  action  of  Charles  L. 
Bristol,"  and  the  proceedings  throughout  should  also  exhibit 
that  fiiot  From  an  examination  of  the  jouma],  which  con- 
tains minutes  of  the  daily  proceedings  of  the  court,  it  would 
seem  that  at  the  first  and  second  terms  the  entries  in  the 
journal  were  as  follows :  ^'John  Drew  v.  Antoine  Dequiur 
dre,  Jr."  "  The  defendant  being  three  times  called,"  etc. 
At  the  third  term  the  entry  is  in  this  form :  ^^  John  Drew,. 
Beodyer,  etc,  t;.  Antoine  Dequindre,  Jr."  ^^The  defcaid- 
ant,"  etc    It  is  certain  that  if  the  defendant  was  actually 

called  to  answer  the  plaintiff  generally,  and  not  in  the 
[98]  special  character  in  ^which  he  sues,  the  proceedinga 

must  be  quashed.  But  the  defendant  may  have  been 
called  to  respond  to  the  plaintiff  in  that  character ;  if  so,  the 
omission  of  the  clerk  to  entitle  the  cause  so  as  to  correspond 
with  the  affidavit,  writ,  etc,  cannot  prejudice  the  plaintiff. 
That  (»nission  can  be  supplied  by  amendment  It  was  sug- 
gested by  counsel  that  our  statute  of  amendments  is  inap- 
plicable to  proceedings  of  this  character,  and  is  confined  te 
common  law  proceedings.  There  is  nothing  in*  the  statute  te 
warrant  such  an  interpretation.  The  power  given  to  our 
courts  to  authorize  amendments  is  as  broad  as  can  well  be 
imagined :  '^  The  court  in  which  any  civil  action  is  pending^ 
may  at  any  time  before  judgment  rendered  therein,  allow 
amendments,  either  in  form  or  substance,  of  any  prooessy 
pleading  or  proceeding,  in  such  action,  on  such  terms  as  shall 
be  just  and  reasonable :"  Ik  S.  1838,  jp.  461,  §  30.  Surely^ 
an  authority  so  full  and  ample,  will  authorize  the  court,, 
before  final  judgment,  and  while  the  proceedings  are  yet  in^ 
fieri^  to  direct  an  amendment  intended  to  supply  an  omiasictt 
of  the  clerk ;  especially,  when  all  the  proceedings,  from  the 
affidavit  to  the  filing  of  the  declaration,  show  a  perfect  oov- 
respondence  in  respect  to  the  parties  to  the  suit 

Ordered  certified  that  the  motian  aught  to  he 
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GeJnee  T.  BettB. 

A  jutteb'f  xetozn  to  a  oerticrari  ihowed  a  Terdiot  nodsred  bj  a  3017  in  tbo  oanae, 
iti  amooBt,  and  tbe  amount  of  oosts  taxed;  but  it  did  not  appear  therefrom  that 
the  juBtloe  had  fonnally  entered  judgment  upon  the  Terdiot.  Beldf  anfflnient;  the 
flndiac  a  ^rerdict,  in  a  juetlce^s  court  being,  in  legal  effect,  a  judgment,    (a) 

^A  judgment  win  not  be  rererMd  on  oerfioroH  on  the  ground  that  tib^^Terdiot    {99  j 
of  the  JU17  was  against  evidence,  unless  it  appears  that  there  was  a 
total  want  of  testimony  to  sustain  the  finding,    (b) 

It  will  be  presumed  that  there  was  evidence  to  sustain  the  finding,  though  none 
oiypeon,  unleas  the  return  to  the  oerUarari  shows  that  the  whole  of  the  testimonf 
In  the  esse  is  returned,    (c) 

Case  reserved  from  Wayne  drcnit  conrt.  A  snflSdent 
statement  of  the  case  appears  in  the  opinion. 

Feloh,  J.,  delivered  the  opinion  of  the  conrt. 

Betts  sned  Gaines  before  a  jnstioe  of  the  peace^  and 
declared  against  him  on  a  contract  for  building  a  bam, 
alleging  that  he  had  performed  his  contract,  and  was  entitled 
to  the  price  agreed  to  be  paid  by  Gaines.  The  snit  was  tried 
by  a  jnry,  and  a  verdict  returned  in  favor  of  Betts.  Gaines 
removed  the  cause  to  the  circuit  court  by  certiorari. 

The  first  question  presented  by  the  case  is,  whether  there 
is  any  judgment  to  be  either  afiSrmed  or  reversed.  Accord- 
ing to  the  return,  the  justice's  docket  shows  that  the  case  was 
submitted  to  the  jury  on  proofs,  and  that, 

'^  The  jury  returned  with  a  verdict  for  the  plaintifE  of 

eighteen  dollars  damages, $18.00 

<<  And  costs  of  snit  taxed  at  five  dollars,       .      .      5.00." 

(a)  AiBnned:   Orerall  r.  Pero,  7  Mich.,  815.    See  also  9  Mich.,  U7. 

(b)  AiBnned:  Berry  t.  Lowe,  10  Mich.,  9;  Parsons  ▼.  Dickinson,  88  Mich.,  66;  Orer- 
pack  T.  Buggies,  97  Mich.,  66;  Smoke  ▼.  Jones,  85  Mich.,  409;  Higlej  r.  Lant,  8  Mich., 
•UL  8eeOkx>tteT.  Morse,  8  Mich., 4M;  Hyde T.  Kelson,  11  Mich.,  853;  Welch T.Bsgg, 
IS  Mich.,  41. 

(c)  8ee8nowT.FtokinB,9Mich.,  238;CicotteT.  Mone,8Mich.,  4M. 
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No  other  formal  entry  of  judgment  bj  the  justice  is  made 
on  the  docket.  The  defendant  in  error,  in  whose  favor  this 
entry  is  made,  contends  that  there  is  no  judgment  to  be 
affirmed  or  reversed ;  and,  consequently,  the  court  will  not 
examine  it  on  certiara/ri. 

The  justices'  act  {S.  L,  1841,  jp.  98)  imperatively  requires 
the  justice  to  render  judgment  on  the  verdict  of  a  jury 
called  to  try  a  cause.  He  has  no  power  over  the  verdict,  and 
no  discretion  in  the  matter ;  he  can  do  nothing  to  avoid  or 
set  it  aside.  The  verdict  is  itself  the  judgment  of  the  law 
in  the  case,  and  the  justice  is  simply  required  so 
[100]  *to  make  the  entry  on  his  docket.  If  he  neglects  to 
do  so,  still  the  vei'dict  must  be  considered  the  final 
determination  of  the  cause.  In  New  York,  under  a  statute 
similar  to  ours,  such  finding  of  a  verdict  has  been  considered 
in  legal  effect  a  judgment :  Fdter  v.  MvUvner^  2  J,  S.y  181 ; 
cited  and  approved  in  MeM  v.  £eehncmy  11  Id.,  457. 

It  would  be  clearly  a  bar  to  another  suit  for  the  same 
cause  of  action,  and,  being  a  determination  of  the  rights  of 
the  parties  as  a  final  adjudication,  must  be  so  considered  for 
the  purposes  of  review  by  certiorari. 

It  is  contended  that  the  evidence  showed  that  the  plaintiff 
below  had  not  built  the  bam  according  to  the  terms  of  his 
contract,  and,  therefore,  could  not  recover  the  stipulated 
price.  Without  proof  of  performance,  it  is  dear  that  he  was 
not  entitled  to  recover  in  the  case.  Whether  he  had  per- 
formed or  not  was  a  question  of  fact  to  be  determined  by 
the  jury  on  the  whole  testimony,  and  the  judgment  should 
not  be  reversed  on  oertiorariy  unless  there  was  a  total  want 
of  testimony  to  sustain  the  finding  of  the  jury  on  the  point 
in  question.  If  there  was  any  proof  to  sustain  the  finding, 
the  verdict  should  stand.  Of  this  we  can  judge  only  by 
having  before  us  all  the  testimony  given  upon  the  subject  to 
the  jury ;  and  the  return  should  show  that  all  this  testimony 
is  returned.    Where  the  justice  merely  returns  the  names  of 
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<;ertam  witnesses^  and  states  the  testimony,  without  showing 
that  he  has  ^ven  the  whole  of  that  testimony,  we  should 
presume  that  other  proofs  were  given  in  the  case  upon  which 
the  yerdict  was  founded.  If  a  party  asks  a  superior  court  to 
reverse  a  judgment,  upon  the  testimony  merely,  he  must  see 
that  his  return  contains  all  the  evidence,  and  that  it  ehow9 
that  the  whole  is  returned. 

This  is  not  shown  in  the  return  before  us.  The  justice 
has  returned,  as  a  part  of  the  entry  on  his  docket,  what  cer- 
tain witnesses  stated ;  but  does  not  return  that  he  has 
*given  us  the  whole  testimony.  We  cannot  presume  [101] 
that  the  jury  found  a  verdict  without  evidence  to 
satisfy  them  that  the  bam  had  been  built  according  to  the 
contract. 

Ordered  oert^fied  that  the  jvdgment  hdow  ought  to  he 
<xifflrmed. 

ff.  V.  jr.  Zothropy  for  the  plaintiff  in  error. 

B.  F.  H.  WUhereUy  for  the  defendant  in  error. 


Logan  T.  Andenon. 

A,  lydeed,  letsed  ptemliei  toB,  wfao  aftenrarctoaagignad  the  leaae  to  0.  AaaMnted 
to  tbe  aaalgnment,  and  agreed,  by  parol,  to  accept  0  aa  his  tenant,  and  to  look  to 
Um  for  tlw  rent.  Held^  that  there  had  beena  luAolent  surrender  of  the  lease  hy 
operation  of  law,  under  the  statute  of  frauds,  L.  188S,  p.  84S,  f  0;  and  that  A 
Qould  not  afterwards  maintain  oorenant  against  B,'  for  the  rent 

Error  to  Jackson  circuit  court.  The  cause  came  into  that 
court  on  appea}  from  a  justice  of  the  peace.  The  action  was 
covenant,  brought  by  Anderson,  to  recover  rent  due  on  an 
agreement  imder  seal,  dated  16th  June,  1838,  whereby  he 
agreed  to  lease  to  Logan  certain  premises  for  one  year  from 
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the  first  of  June  following;  and  Logan  agreed  to  pay  him 
one  dollar  a  week  by  way  of  rent. 

Logan  prored  in  defense  an  assignment,  indorsed  on  the 
back  of  the  lease  in  the  following  words :  **  For  a  valnable- 
consideration  I  hereby  assign  to  G.  H.  Gk>rham  all  my  right. 
and  interest  to  the  within  lease.  Jackson,  July  19,  1833. 
(Signed)  G.  W.  Logan ;"  and  Gorham,  being  introduced  as  a. 
witness  on  his  behalf,  testified  that  Anderson  was  present 
when  this  assignment  was  made ;  ''that  he  assented  to- 
[102]  it,  and  to  a  change  of  tenants^  and  ^agreed  to  accept. 
the  witness  cu  his  tenant  in  the  place  of  Logan  /  and 
also  to  look  to  witness  for  the  rent  of  the  premises  as  the- 
same  shonld  fall  dae,''  etc. ;  that  he  then  ''  said  to  Logan  that 
he  would  discharge  him  from  the  payment  of  the  rent,  and 
take  witness  for  his  tenant  and  look  to  him  for  the  rent ;  and 
that  he  (witness)  afterwards  paid  to  Anderson  the  rent  up  ta 
August,  1838." 

It  also  appeared  in  evidence  that  when  this  assignment  was- 
executed,  one  Grant  wa^  in  the  actual  possession  of  th& 
premises,  and  that  Logan  never  entered  into  possession  under 
the  lease  from  Anderson. 

By  consent  of  partieB,  a  verdict  was  taken  for  the  plaintiff* 
below,  subject  to  the  opinion  of  the  court ;  and  the  circuit 
court  having  subsequently  declared  their  opinion  that  th& 
defense  set  up  was  insufficient  in  law,  judgment  was  rendered 
upon  the  verdict  To  reverse  which  this  writ  of  error  is. 
prosecuted. 

2>.  Johnson^  for  the  plaintiff  in  error. 

Chapman  <fi  JSimbaUy  for  the  defendant  in  error. 

Whipplib,  J.,  delivered  the  opinion  of  the  court 
To  warrant  the  judgment  of  the  circuit  court,  it  must  be 
assumed  that  the  agreement  referred  to  by  Gorham  was  r<Ai^ 
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under  the  provkioiis  of  JR.  Z.  1838,  p.  843,  §  9,*  which 
<leclAreB  '^  that  no  leases,  etc.,  shall,  at  any  time  hereafter,  be 
^tfsigned,  granted,  or  snrrendered,  unless  it  be  bj  deed  or 
note  in  writing,  signed  by  the  parties  so  assigning,  granting, 
or  snrrendering  the  same,  or  their  agents,  therennto  lawfully 
authorized  by  writing,  or  by  act  and  operation  of  law.^^ 
The  only  question  presented  for  our  consideration,  is, 
whether  the  lease  executed  by  Anderson  was  surrendered 
'^^  by  act  and  operation  of  law."  As  the  facts  were 
withdrawn  from  the  consideration  of  the  *jury  if  it  [103] 
^clearly  appears  to  the  court  that  Anderson  accepted 
Oorfaam  as  his  tenant,  with  the  assent  of  Logan,  or  that 
*Gorham  took  a  new  lease  from  Anderson,  with  the  assent  of 
Logan,  who  agreed  to  the  substitution,  then  it  is  clear,  such 
acceptance  of  a  new  lease,  though  by  parol,  would  operate 
■as  a  surrender  of  the  former  lease  by  deed. 

This  construction  of  the  statute  of  frauds,  is  fully  war- 
ranted both  by  elementary  writers,  and  by  adjudged  cases  of 
the  highest  authority.  In  the  case  of  Thomas  v.  CooTce^  2 
Stark.,  407  {8.  (7.,  3  E.  C.  L.  jB.,  405),  the  facts  were,  that 
Thomas  let  the  premises  to  Cooke,  and  the  latter  underlet  to 
one  Perks.  The  rent  being  in  arrear,  Thomas  distrained 
upon  Perks,  who  gave  a  bill  of  exchange  for  the  amount. 
Thomas  then  said  that  he  would  have  nothing  more  to  do 
with  Cooke,  and  took  the  bill  of  exchange  in  discharge  of  the 
rent.  After  this,  Thomas  again  distrained  upon  Perks,  and 
then  brought  an  action  against  Cooke  for  the  rent.  The 
question  was,  whether  Cooke  still  remained  liable  as  the 
tenant  of  Thomas.  On  the  part  of  the  plaintifi  it  was 
insisted  that  the  tenancy  of  Cooke  still  subsisted,  but  Abbott, 
J.,  left  it  to  the  jury  to  say,  whether  the  plaintiff,  after  the 
distress,  had  not  accepted  Perks  as  his  tenant,  with  the  assent 
of  Cooke.    The  jury  finding  in  the  affirmative,  the  plaintiff  was 
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nonsuited,  with  leave  to  move  the  conrt  to  set  aside  the  non- 
suit, and  enter  a  verdict  for  the  plaintifi.  In  the  ensning- 
term,  Topping,  for  plaintifE,  moved  accordingly ;  "  bnt  the 
conrt  were  of  the  opinion  that  the  circumstances  constituted 
a  surrender  by  operation  of  law.  If  a  lessee  assign,  and  the 
lessor  accept  the  assignee  of  the  lessee  as  his  tenant,  that,  in 
point  of  law,  puts  an  end  to  the  privity  of  estate  between 
the  lessor  and  the  lessee."  In  the  same  case,  the  court  further 
remarked  that,  '^a  landlord  could  not  have  two  tenants  at  the 

same  time ;  and  here  the  plaintiff  had  made  his  elec- 
[104]  tion  to  take  Perks  as  his  tenant."    In  *the  case  of 

Stone  V.  Whiting,  2  Starh,  235  (3  K  C.  Z.  H.,  331),. 
the  facts  were,  that  Whiting,  who  was  then  tenant  of  certain 
premises,  let  them  to  a  person  of  the  name  of  Lockwood, 
and  they  afterwards  went  to  Stone  to  inform  him  of  what 
they  had  done,  when  he  agreed  to  take  Lockwood  as  his  tenant 
from  that  time,  and  to  discharge  Whiting  from  further 
liability  as  tenant.  Hoboyd,  J.,  on  the  trial  of  the  cause,, 
said,  that  there  was  an  agreement  that  one  should  be  substi- 
tuted for  the  other  as  tenant,  and  he  was  inclined  to  think^ 
that  this  constituted  a  surrender  in  law.  That  the  taking  a. 
new  lease  by  parol  is,  by  operation  of  law,  a  surrender  of  the 
old  one,  is  not  only  fully  established  by  the  cases  cited,  but 
is  also  recognized  by  the  king's  bench  in  the  case  of  Thomae- 
V.  Cooke,  2B.d:  Aid,,  119.  See,  also,  2  Stark.  Ev.,  343  ,- 
1  Sa/an.,  236  ;  Harding  v,  Orethom,  1  jE5?p.,  57. 

Applying  the  principle  thus  laid  down,  to  the  facts  as  they 
appeared  before  the  circuit  court,  we  think  it  clear,  that  that 
court  erred  in  rendering  a  judgment  for  the  plaintifi  upon 
the  verdict  of  the  jury.  Had  the  facts  been  submitted  to 
the  jury,  as  in  the  case  of  Thomas  v,  Coohe^  there  can  be 
no  doubt  that  they  would  have  found  that  Anderson  accepted 
Gorham  as  his  tenant,  with  the  assent  of  Logan;  aud  as  this 
assent  would  have  the  same  legal  effect  as  if  Logan  had 
actually  surrendered  the  former  lease,  it  is  equally  clear  that 
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their  yerdict,  under  proper  instmctioiiB  from  the  court,  must 

have  been  for  the  defendant. 

The  judgment  of  the  circuit  court  must  be  reversed  witli 

costs. 

JudgTneni  reversed. 


[105] 
*Kinsie  v.  The  Farmers  &  Meohanios'  Bank  of  Miohigan* 

AtnamptU  upon  a  promiasory  note,  Indoned  by  tbe  defendant,  to  tbe  plftfatJffa,  dated 
'  at  CShicago,  Bllnois,  and  payable  at  St.  Joseph,  Mich.  Plea  that  the  note  was 
naade.  Indorsed,  and  dellTered,  at  Chicago,  in  the  state  of  Ulinois;  that,  by  a  stat- 
ute of  that  state,  parttcalariy  set  forth,  Indorsera  were  discharged  from  liability, 
nnlofls  the  desrae  of  diligence  therein  specified,  was  used  by  the  holder,  in  the 
institution  and  prosecution  of  suit  against  the  maker;  and  that  such  diligence  had 
not  been  used  in  this  case,  whereby  the  defendant  was  discharged.  Replication, 
that  the  note  was  made  and  indorsed  for  the  purpose  of  being  discounted,  and 
was  discounted,  by  the  plaintiffs,  at  their  banking  house,  at  St.  Joseph,  in  the 
state  of  IDidiJgan,  and  was  there  deliTered  to  them,  by  the  defendant,  for  the 
purpose  of  being  so  discounted;  vriihout  this,  that  it  was  deliyered  at  Chicago,  in 
the  state  of  Ulinois,  in  manner  and  form  as  in  the  plea  alleged.  On  general 
dfttnurrer,  held,  that  the  replication  was  snfllclent;  for  that, 

1.  The  inducement  aTers,  in  substance,  that  the  defendant's  contract  of  indorsement 
was  made  at  St.  Joseph,  not  only  by  the  delireiy  there  of  the  note  indorsed,  but 
by  the  negotiation  of  it  there,  by  sale  and  receipt  of  the  consideration  by  the 
defendants 

8.  The  replication  admits  merely  that  the  defendant  wrote  his  name  on  the  back  of 
the  note  at  Chicago  (not  that  the  contract  of  indorsement  was  made  there),  and 
this  act  alone,  tLe  note  remaining  in  his  possession,  could  not  render  him  liable 
asindorser. 

S.  The  traverse  Is  of  the  delivery  of  the  note  with  the  defendanVt  indonement  ypon 
it  (and  not  of  the  delirery  of  the  note  merely),  at  Chicago. 

4.   If  too  narrow  in  being  of  delivery  only,  the  Inducement  being  a  sufficient  answer 

to  the  plea,  this  defect  is  aided  by  general  demurrer. 

* 
5l   Sed  quere.    Whether  delivery,  or  what  in  legal  contemplation  amounts  to  it.  Is 
not  necessary  to  consummate  the  contract  of  indorsement    (a) 

8.  The  replication  would  not  be  sustained  by  proof  of  delivery  of  the  note  indorsed, 
to  the  plaintiff,  by  some  intermediate  holder  between  him  and  the  defendant 

(a)   SeeBursonT.  Huntington,  91  Mich.,  415;  OibaonT.iailer,  90  Mich.,  8SS. 
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Wkere  the  holder  of  a  note,  ftrlktng  out  intermediate  indorflemantii,  declarm  «galxiet 
A  remote  Indoraer  as  on  an  Indorsement  directlj  to  himself,  he  reooTers  on  the 
ooDtnot  of  the  defendant  with  his  immediate  tndowee. 

Error  to  Wayne  circuit  court.  Aasfumpwt  by  the  defend- 
ants in  error  against  Kinzie,  as  indorser  of  a  promis- 
[106]  Borj  *note,  made  by  one  Jamison,  dated  at  Chicago, 
July  23,  1837,  and  payable  to  Kinzie's  order,  ninety 
days  after  date,  at  the  branch  bank  of  the  Farmers  & 
Mechanics'  Bank,  at  St.  Joseph,  Michigan.  The  declaration 
averred,  in  the  usual  form,  the  making  of  the  note  by  Jami- 
son; Einzie's  indorsement  and  delivery  of  it  to  the  plaintiffs 
below ;  presentment  for  payment ;  non-payment,  and  notice 
thereof. 

The  defendant  below  interposed  a  special  plea,  alleging 
that  the  note  was  made^  indorsed  wnd  delivered  at  Chics^o, 
in  the  state  of  Illinois ;  and  setting  forth  a  statute  of  that 
state,  which  required  that  due  diligence  should  be  used  in  the 
institution  and  prosecution  of  a  suit  against  the  maker  of  a 
note,  for  the  recovery  of  the  amount  thereof,  before  the 
indorser  can  be  made  liable,  unless  in  cases  where  the  insti- 
tution of  such  suit  would  have  been  unavailing,  or  the 
maker  had  absconded  and  left  the  state  before  the  note 
became  due  ;  and  averring  that  such  diligence  had  not  been 
used  in  the  institution  and  prosecution  of  a  suit  against 
Jamison,  on  the  note,  although  at  the  time  when  the  note 
became  due,  he  had  not  absconded  or  left  the  state  of 
Illinois  ;  whereby  the  defendant  was  discharged  from  liability 
on  his  indorsement. 

To  this  plea  the  plaiutifiEs  below  replied,  that  the  ^^  note 
was  made  and  indorsed,  for  the  purpose  of  being  dis- 
dbunted,  and  was  discounted  by  them,  at  their  banking 
house,  at  St.  Joseph,  in  the  State  of  Michigan ;  and  for  the 
purpose  of  being  so  discounted  by  the  said  plainti&,  was 
delivered  to  them,  by  the  said  defendant,  at  their  banking 
house  at  St.  Joseph,   in  the  state  of  Michigan  aforesaid ; 
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vnihatst  thisj  that  the  said  note  was  dMoered  at  Ohicago, 
in  the  state  of  Illinois^  in  manner  and  form,  as  the  said 
defendant  hath  above  in  his  said  plea  in  that  behalf 
alleged." 

*To  this  replication,  there  was  a  general  demurrer,  [107] 
and  joinder  therein. 

On  argument,  the  conrt  below  overraled  the  demurrer,  and 
gave  judgment  for  the  plaintifEs  below.  To  reTerse  which, 
this  writ  of  error  is  prosecuted. 

S.  BarstoWj  for  the  plaintiff  in  error  : 

1.  The  plea  is  a  good  bar  to  the  action.  For,  it  is  well 
settled,  that  the  Uabilit j  of  a  party  to  a  contract  is  gOTemed 
bj  the  law  of  the  place  where  it  is  made,  or  is  to  be  per- 
formed :  Story's  Confl.  Lam%,  §§  242,  244,  266,  270 ;  2  KmCs 
Ckmh,^  458,  459.  And  an  indorsement  is  a  new  contract,  not 
designating  on  its  face  any  place  of  performance,  and  is  gov- 
erned by  the  law  of  the  place  where  it  is  made:  8  Pet.j 
361 ;  Story  on  BiUsy  163  ;  Story's  Confl.  Lcms,  §§  847,  314, 
315,  316;  2  Ken£s  Com.,  460,  note;  1  Mete.,  82. 

2.  The  replication  is  bad.  Being  in  the  form  of  a  special 
traverse,  the  inducement  should  contain  a  sufficient  answer 
to  the  substance  of  the  plea.  A  bad  inducement  cannot  be 
hel]>ed  by  the  special  traverse :  Steph.  PI.,  180,  186 ;  1  Ch. 
Fh,  693,  619  ^  623 ;  1  JoJma.y  316.  The  material  allega- 
tion in  the  plea  is,  that  the  note  was  indorsed  at  Chicago. 
The  inducement  to  the  replication,  does  not  state  any  fact 
inconsistent  with  this.  It  therefore  admits  it.  It  may  be 
43aid  that  the  indorsement  of  a  note  is  not  consummated  until 
delivery,  and  that  an  allegation  that  a  note  was  delivered  at 
a  certain  place,  is  equivalent  to  an  allegation  that  it  was 
indorsed  there.  But  this  cannot  be ;  for  a  note  indorsed  in 
blank  may  pass  through,  numerous  hands,  and  the  last  indor- 
see may  declare  against  the  indorser,  and  allege  delivery 
^lirectly  from  such  indorser  to  himself.     The  law  looks  upon 
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him  as  the  immediate  contracting  party  with  the  indorser. 
He  may  write  a  special  indorsement  oyer  theindorser's 
[108]  Bignatnre ;  *and,  if  the  above  position  is  correct,  the 
place  of  actnal  delivery  to  the  last  holder  must  be  the 
place  of  indorsement.  In  other  words,  the  doctrine  con- 
tended for  asserts,  that  if  A  indorses  B's  note  for  B's  accom- 
modation, his  liability  depends,  not  upon  the  place  of  indorse- 
ment, bat  upon  the  place  where  B  afterwards  negotiates  it. 
It  alters  the  very  natare  of  the  contract  of  indorsement,  for 
to  indorse  means  to  assign  by  writing  on  the  bill  or  note, 
and  the  contract  may  be  made  before  the  bill  or  note 
is  drawn :  Story  on  JSillSy  244,  245 ;  C%.  on  JStUa,  240 ; 
JDougl,  496 ;  7  Oow.j  336. 

The  fact  of  delivery  at  St.  Joseph,  is  not  inconsistent  with 
the  fact  of  a  previous  delivery  at  Chicago.  Supposing  there 
had  been  such  previous  delivery,  would  not  the  contract  of 
indorsement  have  been  complete  at  Chicago !  And  yet  the 
defendants  in  error  might  have  safely  alleged  delivery  to 
them  at  St  Joseph,  by  the  plaintiff  in  error,  treating  him  as  a 
direct  contractor  with  themselves  {Story  on  BiUs^  229,  230 ; 
JSayl.  on  Bills,  148),  and  issue  could  not  have  been  safely 
taken  upon  such  delivery. 

The  law  of  the  place  where  the  indorsement  was  writteny 
must  govern  the  contract  as  a  general  rule.  For  the  liability 
of  the  indorser  of  a  note  is  the  same  with  that  of  the 
drawer  of  a  bill :  4  Mass,,  258 ;  ChiU.  on  BiUs,  266  ;  a 
East,  483  ;  7  Id.,  435  ;  Story  on  BiUs,  122  ;  and  it  is  well 
established  that  his  liability  is  governed  by  the  law  of  the 
place  where  he  signs  the  bill,  though  it  may  go  to  a  foreign 
country  before  it  reaches  the  hands  of  any  person  entitled  to 
recover  upon  it ;  and  though,  when  drawn,  blanks  are  left 
for  names  and  dates :  Story  on  Bills,  30,  81 ;  Bayley  on 
Bills,  146 ;  1  /SfopA.  iT.  P.,  797 ;  6  Taunt.,  529 ;  1  M.  dk^ 
Selw.,  87. 

Again,  a  bill  or  note  indorsed  before  it  is  made  or  drawn,. 


FIRST  CIRCUIT,  JANUARY  TERM,  1845.  108 

Elnzie  V.  Ftuin«n  ft  Mechanics*  Baiik. 


IB  constmed  to  be  a  bill  or  note  hy  rdatiany  from  the  time 
of    9ignvng  or    indorsing :     Chitt,  on  BilZsy   240. 
*TIie  liability  in  snch  a  case  does  not,  it  is  tme,  com-   [109] 
mence  nntil  negotiation,  but  when  it  does  commence, 
the  contract  is  held  to  take  effect  from  the  time  of  signing 
or  indorsing. 

From  the  well  established  principle  before  alluded  to,  that 
the  indorser  is  held  to  contract  directly  with  the  holder  (I 
Stepk.  N.  P.,  847,  851 ;  Dough,  633 ;  1  Wash.  C,  (7.,  100, 
44),  it  follows  that  the  delivery  to  the  last  holder  completes 
the  contract  between  him  and  the  indorser ;  and  the  law  of 
the  place  of  such  delivery  must  govern  that  contract  if  the 
principle  assumed  by  the  replication  be  correct.  Thus  the 
liability  of  the  indorser  would  be  made  to  depend  upon 
the  place  of  last  negotiation,  and  would  consequently  be 
liable  to  be  varied  by  each  transfer.  Such  a  position  cannot 
be  sustained  for  a  moment. 

If  the  above  positions  are  correct,  it  is  clear  that  the.  aver- 
ment in  the  replication  that  the  note  was  delivered  at  St. 
Joseph,  is  not  equivalent  to  a  denial  that  it  was  indorsed  at 
Chicago,  and  that  the  replication  is,  in  substance  insufficient. 

S.  T.  DouglaaSyioT  the  defendants  in  error : 

1.  The  plea  was  insufficient  to  bar  the  plaintiffs'  action. 
Where  a  contract  specifies  a  place  of  performance,  the  law  of 
that  place  governs :  Story  Confl.  La/ws,  §  280  ;  6  Pet.^  172, 
203.  The  contract  of  the  defendant  below,  as  indorser,  was, 
that  the  maker  should  pay  the  note  at  St.  Joseph,  where  it 
was  made  payable.  St.  Joseph  was  the  place  of  performance, 
and  therefore  the  law  of  Michigan  governs :  ChU.  on  JBiUsj 
266 ;  BothsohUd  v.  Ov/rrie,  41  E.  C.  L.  JS.,  428. 

2.  Admitting  the  plea  to  be  good,  the  replication  is  a  suf- 
ficient answer  to  it.  The  inducement  at  least  alleges  with 
sufficient  certainty,  that  the  note  and  indorsement  were  first 
delivered,    by    the    defendant,    to    the    plaintiffs,    at    St. 
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Joseph ;  and  ifi  followed  by  a  formal  trayene  of  sock 
[110]  *delivery  at  Chicago,  as  alleged  in  the  plea.  And  we 
contend  that  the  contract  of  indorsement  must  be 
regarded  as  made,  when  and  where  the  note  is,  in  legal 
contemplation,  deliyered  by  the  indorser  to  his  indorsee: 
PotU&r  on  Oh.,  Ft.  1,  Oh.  1,  §  1,  Art.  2 ;  Orotius,  Lib.  2, 
Oh.  2  ;  Ohit.  on  OorUar.,  12  (5  Am.  from  3  Lon.  Ed.) ; 
RouOedge  v.  OrwrU,  15  E.  O.  L.  R.,  99  ;  Maetier  v.  FrUhj 
6  Wmd.,  103,  113,  114,  139 ;  Oox  v.  Tram/,  7  E.  O.  L.  R., 
163;  Adams  v.  Jones,  40  Id.,  189;  Dunca/n  v.  United 
States,  7  Pet.,  448,  449 ;  Bank  cf  Augusta  v.  Edrle,  13 
Id.,  532,  j>er  Sargeant  arguendo.  The  ordinary  form  of 
a  declaration  against  an  indorser  shows  that  delivery  is  essen- 
tial to  perfect  the  contract  of  indorsement,  for  the  allegation 
in  the  old  forms  is,  that  the  defendant  '^  indorsed  and  deliv- 
ered "  the  bill  or  note ;  and  it  was  only  the  decision  that 
^^ indorsed"  included  or  implied  delivery,  that  led  to  the 
omission  of  this  allegation  of  delivery  in  the  recent  English 
forms:  Ohit.  on  Bills,  589,  774,  n.d;  7  T.  R.,  596;  5 
East.,  477 ;  1  Ohit.  Prec.,  76,  a,  note  m;  S  Zaw  Lib.,  86, 
n.  6. 

Where  the  indorser  writes  his  name  in  one  place,  and  deliv- 
ers the 'note  in  another,  the  former  certainly  cannot  be 
regarded  as  the  place  of  making  the  contract ;  for,  besides 
that  this  would  be  to  maintain  that  it  was  made  when  and 
where,  according  to  principles  universally  applicable  to  all 
contracts,  it  had  no  legal  obligation  or  existence,  such  a  doc- 
trine would  open  wide  the  door  for  fraud,  and  tend  to  restrict 
the  circulation  of  negotiable  paper,  which  it  is  the  pob'cy  of 
the  law  to  promote.  Ifo  witnesses  attest  the  act  of  the 
indorser  iu  writing  his  name ;  there  is  but  one  party  to  it ; 
and  no  holder  would  have  the  means  of  ascertaining  where 
it  took  place,  and,  consequently,  what  law  would  govern  the 
liability  of  the  indorser. 

It  is  admitted,  however,  that  where  an  indorsement  or  any 
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other  contract,  having  no  specified  place  of  perform- 
ance, ''^designates  on  its  face  some  place  where  it  pur-  [111] 
ports  to  have  been  made,  the  law  of  this  place  will,  in 
general,  govern,  without  regard  to  place  of  delivery.  For 
the  reason  why  the  law  of  the  place  of  making  a  contract  is 
held  to  govern  it,  is  because  it  is  presumed  that  this  is  the 
place  where  the  parties  intend  it  shall  be  performed  {Story* & 
Confi.  LomB^  %  280)  ;  and  the  designation  of  a  place  where  a 
contract  is  to  be  regarded  as  made,  is  virtually  a  designation 
of  this,  as  the  place  of  performance.  It  is  said  that  the 
liability  of  the  drawer  of  an  accepted  bill,  and  that  of  the 
indorser  of  a  note,  are  precisely  alike ;  and  that  it  is  well 
established  that  the  drawer's  liability  is  governed  by  the  law 
of  the  place  where  he  d/ra/vos  the  bill.  Admitted ;  but  is  the 
place  where  the  bill  is  written^  merely,  to  be  regarded  as  the 
place  where  it  was  d/rawn  t  Certainly  not.  But  the  place 
where  it  purports,  on  its  face,  to  have  been  drawn,  or,  if  no 
such  place  is  designated  on  the  face  of  the  instrument,  then 
the  place  of  its  first  negotiation  by  the  drawer. 

There  is  no  foundation  for  the  doctrine  that,  in  ordinary 
cases,  the  liability  created  by  the  indorsement  of  a  bill  or 
note,  although  it  does  not  accme  until  after  negotiation,  yeb 
then  relates  back  to  the  time  and  place  where  the  indorser 
wrote  his  name :  Mactier  v.  FrWi^  6  Wend.y  111,  112,  118. 

It  is  argued  that  an  indorser  promises  to  pay  the  note  to- 
his  immediate  indorsee,  or  to  whoever  may  afterwards  become 
the  holder,  and  that,  therefore,  where  the  last  holder  receives. 
a  note  which  has  been  negotiated  by  several  successive  trans- 
fers, ikere^  in  contemplation  of  law,  it  is  delivered  to  him 
by  the  first  indorser.  But  it  is  well  established  that,  in  con- 
templation of  law,  the  note  is  delivered  by  the  first  indorser 
80  as  to  consummate  his  contract  when  and  where  it  is  deliv-^ 
ered  to  his  immediate  indorsee ;  and  not  where  the 
last  holder  receives  delivery:  ^Story^e  Confi,  Lwwe^  [112} 
§§  317,   344,   346  to  348,  <md  cases  there  cited ;  16 
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MaH.  (Za.),  277.    This  error  being  exposed,  the  aigxuneniB 
baaed  upon  it  fall  to  the  ground. 

GboDwnr,  J.,  deliyered  the  opinion  of  the  oonrt 
It  is  insisted  on  the  part  of  the  plaintiff  in  error,  that  the 
replication    is    insufficient,    and    the  judgment    should  be 
reversed ;  on  the  part  of  the  defendants  in  error,  that  it  is 
sufficient,  and  even  if  not,  that  the  plea  is  bad  in  substance, 
and  insufficient  to  bar  the  action. 
Is  the  replication  a  sufficient  answer  to  the  special  pleaf 
The  plea  alleges,  in  substance,  that  the  indorsement  upon 
which  the  suit  is  brought,  was  made  at  Chicago,  in  Illinois, 
and  that  the  measures  required  by  the  laws  of  that  state  had 
not  been  taken,  to  charge  the  indorser — assuming  the  prin- 
ciple that  the  law  of  the  place  of  the  making  of  the  contract 
is  to  govern  as  to  its  legal  effect. 

The  replication  consists  of  a  formal  traverse,  with  an 
inducement.  This  is  a  proper  mode  of  pleading  when  a 
party  sets  up,  in  bar  of  his  adversary's  pleading,  new  facts 
inconsistent  with  those  alleged  by  him.  After  stating  the 
facts  which  constitute  his  answer  to  the  previous  pleading, 
he  concludes  with  a  formal  traverse  of  one  or  more  of  the 
material  facts  alleged  by  his  adversary,  and  which  are  incon- 
sistent with  the  truth  of  his  own.  By  resorting  to  this 
course,  instead  of  a  general  denial  of  the  matter  pleaded,  or 
of  a  material  point  presented,  the  facts  are  placed  on  the 
record,  and  the  legal  question  arises  of  their  sufficiency  or 
insufficiency  as  an  answer  to  the  case  made  by  the  pleading  to 
which  they  are  interposed. 

As  to  this  mode  of  pleadmg,  it  is  a  rule  that  the  new 
matter  stated  as  inducement  to  the  traverse  must  appear  to 
be  sufficient  in  substance  to  defeat  the  opposite  party's  alle- 
gation, and  if  a  defective  title  be  shown,  the  inducement  will 
be  bad,  though  in  stating  it,  so  much  certainty 
[113]   *does  not  appear  to  be  requisite  as  in  other  parts 
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of  pleading,  because  it  is  seldom  traversable,  the  other 
party  being  compellable,  in  his  rejoinder,  or  other  pleading, 
to  adhere  to  his  own  allegation,  which  has  been  traversed. 
Also,  the  traverse  most  not  be  of  immaterial  matter,  and 
mnst  not  be  too  large  or  too  narrow.  But  if  defective,  or  if 
there  be  none,  it  can  only  be  taken  advantage  of  by  special 
demurrer,  and  is  aided  on  general  demurrer,  or  by  pleading 
over,  the  material  part  of  the  pleading  being  the  facts  which 
are  set  up  inconsistent  with,  and  in  answer  to,  the  opposite 
pleading:  1  Chit.  PZ.,  539 ;  1  /Sbtm^.,  14,  n.  2. 

Are  then  the  facts  set  out  in  the  inducement  to  the  repli- 
cation, inconsistent  with  those  averred  in  the  plea,  and  in 
substance  a  sufficient  answer  to  it? 

The  material  averment  of  the  plea  which  the  replication 
assumes  to  answer,  is  that  the  indorsement  of  the  note  was 
made  at  Chicago,  in  Illinois,  making  the  place  of  the  con- 
tract of  indorsement  the  material  point.  The  replication 
then  alleges  that  the  indorsement  (as  well  as  the  note)  was 
made  for  the  purpose  of  being  discounted  by  the  plaintiffs 
(I  mean  the  plaintiffs  below,  and  for  convenience,  shall  thus 
designate  them  hereafter  in  this  opinion),  at  their  banking 
house,  at  St.  Joseph ;  that  it  was  there  discounted,  and  was 
there  delivered  to  them  by  the  defendant,  for  the  purpose  of 
being  thus  discounted.  In  other  words,  that  the  note  was 
presented,  by  the  defendant,  the  indorser,  to  the  plaintifiEs,  at 
their  banking  house,  at  St.  Joseph,  for  discount ;  that  it  was 
there  discounted  by  them,  that  is,  the  money  was  advanced 
and  paid  to  him  for  the  note,  and  that  concurrently  there- 
with, the  note  indorsed  was  by  him  delivered  to  the  plaintiffs. 
If  this  be  the  true  construction  of  the  replication,  it  seems 
evident  that  the  contract  of  indorsement  was  made  at  St. 
Joseph,  and  not  at  Chicago;  for  there  is  not  only  the  delivery 
of  the  note  and  indorsement  to  the  plaintiff,  by  the 
defendant,  *but  the  negotiation  of  it  by  sale,  and  receipt  [114] 
of  the  consideration,  the  money  paid  upon  the  dis- 
til 
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coimt.  Upon  this  view  the  averments  are  a  sufficient  answer 
to  the  plea;  and  npon  a  dose  examination  of  the  replication^ 
this  seems  to  be  its  true  construction.  It  is  urged  by  the 
counsel  for  the  defendant,  that,  by  the  replication,  the 
indorsement  at  Chicago  is  admitted,  and  the  other  allegations, 
are  merely  of  facts  which  would  be  evidence  to  disprove 
what  is  thus  admitted.  This  argument  arises  from  the  equi- 
vocal use  of  the  word  ^^  indorse."  It«is  sometimes  used  to* 
indicate  the  contract  by  which  the  transfer  is  made  by  the 
indorser,  of  which  the  writing  the  name  on  the  paper  is  & 
part  and  of  which  it  is  prima  facie  the  evidence,  and 
usually  the  entire  evidence ;  at  other  times,  it  denotes  the 
mere  writing  of  the  name  on  the  paper.  When  used,  the 
context  must  determine  the  signification  in  which  it  is  used. 
In  the  plea,  the  defendant  uses  the  terms  indorse  and  deliver,, 
though  a  delivery,  in  the  use  of  the  term  first  mentioned^ 
is  involved  in  the  indorsement  to  the  indorsee,  and  an  aver- 
ment of  such  indorsement  is  sufficient  without  adding  an 
averment  of  a  delivery.  In  the  replication,  the  word  is  obvi- 
ously used  to  indicate  the  writing  the  name  on  the  paper,, 
and  the  contract  is  set  out.  The  mere  writing  the  name, 
with  nothing  further,  the  paper  remaining  in  the  parties'  pos- 
session and  control,  does  not  create  the  liability. 

It  is  further  insisted  that  the  traverse  is  too  narrow :  First,, 
that  it  is  of  the  delivery  only  of  the  note,  and  not  of  the 
indorsement ;  but  it  is  of  the  delivery  of  the  note  in  manner 
and  form  as  alleged  in  the  plea,  and  the  delivery  there 
alleged,  is,  in  substance,  with  the  indorsement  upon  it. 
Second,  that  a  traverse  of  the  deUvery  is  immaterial,  and  that 
the  indorsement  may  be  consummated,  and  create  a  liability 

before  an  actual  delivery.    We  have  already  seen,  that 
[115]  upon  a  general  demurrer,  such  defect,  if  it  exist,  *i8. 

unavailable  where  the  previous  inducement  is  in  sub- 
stance sufficient.    But  it  is  urged  in  support  of  the  replica- 
tion, that  a  delivery,  or  what  by  legal  construction  amounts, 
lis 
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to  it,  IB  necesearj  to  consummate  the  contract  of  the  indorser. 
In  the  view  above  taken  of  the  replication,  its  sufficiency  is 
not  r^arded  as  turning  upon  the  isolated  fact  of  the  delivery, 
inasmuch  as  the  contract  is  set  out  in  it.  I  have,  however, 
given  the  question  considerable  examination ;  and,  the  general 
principles  applicable  to  contracts,  as  well  as  the  authorities 
cited,  particularly  that  of  Story  in  his  treatise  on  bills,  and 
the  cases  of  Cox  v,  Tr($cy^  7  K  C.  Z.  JR.,  168,  and  Adams  v. 
Jones,  40  jE!  C,  L.  R.,  94,  indicate  very  strongly  that,  to 
consummate  the  indorsement,  tiiere  must  be  a  delivery  in 
fact,  or  what,  by  legal  construction  and  effect,  amounts  to 
a  delivery. 

It  was  urged  that  the  averments  in  the  replication  would 
be  sustained  by  proof  that  the  note  was  delivered  by  a  subse- 
quent holder;  that,  by  the  indorsement,  authority  is  given  to 
him  to  negotiate  it,  and  the  delivery  by  the  authority  of  the 
indorser  thus  given,  is  his  delivery.  So  far  as  regards 
the  note  this  position  is  correct.  So  far  as  regards  the 
contract  of  indorsement,  the  delivery  would  'beofit.as  it 
was  made,  and  would  no  more  vary  that,  than  it  would  that 
of  the  note,  which  had  been  previously  consummated.  And 
the  proof  of  the  negotiation  and  delivery,  by  a  subsequent 
indorsee,  would  not  be  proof  of  the  contract  alleged  in  the 
replication,  between  the  indorser  and  the  plaintiffs.  When 
blank  indorsements  are  stricken  out,  and  the  plaintiff  declares 
on  an  indorsement  directly  to  himself,  he  recovers  on  the 
contract  of  the  indorser  with  his  immediate  indorsee,  being 
substituted  for  him.  So  in  the  case  of  an  accommodation 
indorser,  who  delivers  the  note  to  the  maker,  and  the  maker 
negotiates  it  Such  proof,  in  this  case,  would  not  sustain  the 
allegations  in  this  replication.  In  the  case  put  of 
negotiation  by  an  agent,  ^the  time  and  place  when  and  [116] 
where  the  legal  liability  of  the  indorser  arises,  must 
necessarily  depend  upon  the  circumstances  of  each  case ; 
showing  the  period  at  which  it  passes  from  his  hands  a  per- 
voL  n  8  lis 
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feet  indoiBement  in  respect  to  the  sabeequent  holder.  In 
this  case,  it  appears  to  me  the  facts  stated  in  the  replication 
woold  be  sustained  by  proof  that  the  negotiation  and 
deliveiy  alleged  were  through  the  instnunentalitj  of  an 
agent. 

It  is  said  by  the  connsel  for  the  plaintiff  in  error,  that 
there  is  no  material  fact  in  the  replication  upon  which  he 
conld  take  issue.  According  to  the  rules  of  pleading,  I  see 
no  difficulty  in  the  way  of  putting  in  issue  the  whole  matter 
of  the  replication,  by  taking  issue  upon  the  traverse  in  it,  of 
a  material  fact  contained  in  the  plea  (and  such  the  traverse 
in  this  case  seems  to  me  to  be),  which  would  be  by  re-assert- 
ing the  matter  traversed,  and  concluding  to  the  country ;  or, 
if  that  traverse  were  immaterial,  then  by  re-asserting  the  sub- 
stantive matter  of  the  plea  answered  by  the  replication,  and 
traversing  the  latter,  and  concluding  to  the  country.  Upon 
the  whole,  then,  we  deem  the  replication  a  sufficient  answer 
to  the  plea,  and  the  judgment  should  therefore  be  affirmed. 

JudfftnerU  affi/rmei. 


People  ez  reL  Marlrham   v.  The   Judges  of  Gaas  Circuit 

Court. 

Under  the  justioes*  act  of  1841  (8.  L.  1841,  i>p.  118, 118),  before  a  cerftorarf  to  a  Jnatice 
of  the  peace  can  regularlj-iaane  from  the  circuit  court,  the  affldavtt  to  procore 
the  allowance  thereof,  and  the  allowance  of  the  same  indorsed  thereon  by  a  judge 
of  this  court,  must  be  filed  with  the  derk  of  the  dreuit  court;  and  if  tamed  before 
such  affldnTlt  and  allowance  are  filed,  the  cause  will,  on  motion,  be  iIIsihImoiI  bj 
the  circuit  court  for  want  of  Jurisdiction. 

JH,  Baaont  for  relator.  C.  DanOt  for  def endaaL 
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Falkner  t.  Beers. 

fleadJBg  tfa0  general  lasue  to  a  oomplaint  under  the  statute  of  forcible  entry  and 
detainer  (B.  8^  490,  ch.  5,  S.  L.  1840,  p.  88)f  <•  a  waiver  of  irregularities  in  the  sum- 
moDS  and  venire,    (a) 

The  contents  of  a  notice  to  <iult  maj  be  proved  by  secondary  evidence,  without  notice 
to  produce  the  originaL 

A  tenant  holding  over  after  the  expiration  of  his  term,  cannot  set  up  title  to  the 
premises  in  athird  person,  in  defense  of  an  action  by  lilfl  landlord  to  recover  the 
(6) 


Certiorari  to  two  justices  of  the  peace.  This  was  a  pro- 
•ceeding  under  the  statute  of  forcible  entry  and  detainer  (i?. 
S.  1838,^.  490,  oh.  5),  and  the  act  amendatory  thereto  (/SI  Z. 
1840,^.  83),  instituted  by  Beers,  to  recover  possession  of  cer- 
tain premises  leased  by  him  to  Falkner,  and  which  the  latter 
held  over,  after  the  expiration  of  the  term  for  which  they 
were  demised.  On  complaint  filed,  a  summons  was  issued 
and  duly  served  on  Falkner,  and  also  a  venire,  by  virtue  of 
which  a  jury  was  summoned  in  the  cause.  Falkner  appeared 
on  the  return  day,  and  pleaded  the  general  issue,  accom- 
panied with  a  notice  of  special  matter  to  be  given  in  evidence 
on  the  triaL  But,  before  proceeding  to  the  trial,  he  moved 
to  quash  the  proceedings,  on  the  ground  that  both  the  sum- 
mons and  venire  (which  appeared,  on  their  face,  to  have  been 
signed  by  each  of  tlie  justices  before  whom  the  cause  was 
pending),  were  in  fact  signed  and  issued  by  one  of  them  only. 
This  motion  was  overruled  on  the  ground  that  it  came  too 
late,  after  plea  to  the  merits,  and  the  cause  proceeded  to 
trial    On  the  trial,  Beers  offered  to  prove  the  contents  of  a 

(a)   See  Stewart  T.  Hill,!  Mich.,  965;  Pardee  T.  Smith,  sniich.,  83,  88. 

(Jb)  Same  principle  affirmed:  Byrne  v.  Beeson,  1  Doug.,  179;  Lee  r.  Payne,  4 
Mich.,  108,  190;  Blanchard  r.  Tjler,  19  Mich.,  889;  Farmers  ft  Mechanics*  Bank  v. 
Bronsoo,  14  Mich.,  861;  Rjerson  v.  Eldred,  18  Mich.,  19,  99;  Bertram  v.  Cook,  83 
Mleh^  618;  Fnlkr  r.  Sweety  80  Mich.,  987;  Wilkinson  r.  Green,  84  Mich.,  291. 
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or- 


notice  to  quit,  served  upon  the  defendant,  by  readin 
[118]  in    *evidence  a  copy  thereof.     This  evidence    was- 

objected  to,  on  the  ground  that  Falkner  had  not  been 
notified  to  produce  the  original.  Bat  the  objection  was  over- 
ndedy  and  the  copy  read  in  evidence.  Beers  then  gave  in 
evidence  a  written  instrument,  signed  by  Falkner,  dated  Sep- 
tember 17,  1841,  reciting  that  he  (Falkner)  had  hired  the- 
premises  from  Beers,  for  the  term  of  one  year  from  that 
date,  at  a  certain  rent  therein  specified ;  and  containing  a. 
promise  to  make  punctual  payment  of  the  rent,  and  to  sur- 
render the  premises  at  the  expiration  of  the  term.  And, 
having  proved  Falkner  in  possession  after  the  expiration  of 
the  term,  he  rested  his  case.  Falkner  then  offered  to  prove^ 
in  defense,  that,  as  alleged  in  the  notice  appended  to  hifi  plea^ 
Beers  had  no  right  or  title  to  the  premises,  and  never  had 
been  in  possession  thereof ;  but  that  they  were  the  property^ 
of  the  state  of  Michigan.  This  evidence  being  objected  to 
by  Beers,  was  rejected  by  the  justices.  The  jury  found  a. 
verdict  in  favor  of  Beers,  on  which  judgment  was  xendered 
and  restitution  of  the  premises  awarded. 

2f.  Baeofiy  for  the  plaintiff  in  erron 

0.  Danaj  for  the  defendant  in  error : 

If  the  summons  was  irregularly  issued,  the  irregularity^ 
was  waived  by  plea  to  the  merits :  Ti^  v.  Otdver,  3  Jlillj. 
180 ;  Durham  v.  Hdyden,  7  Johna.y  381 ;  WtUougkby  v. 
CaHetan^  9  iS.,  136.  The  evidence  offered  in  defense  was^ 
properly  rejected  :  Doe  v.  Pegge^  1  T.  -ff .,  750 ;  Mackey  v. 
Machrethy  3  /d,  14 ;  9  Wend.,  147 ;  Jackaon  v.  Stewart,  & 
Johm.,  34;  WoodfaU,  397;  2  Binn.,  471;  6  WheeL  Am. 
0am.  LoM),  380,  382, 383, 384. 

Baitsom,  0.  J.,  delivered  the  opinion  of  the  court. 
A  reversal  of  the  judgment  below  is  claimed  by  the  plain- 
tiff in  error,  on  the  ground  : 
lie 
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1.  That  the  justices  improperly  ovemiled  his  motion 
to  quash  the  smnmons  and  venire.  We  have  no  donbt, 
however,  that  the  motion  was  promptly  denied.  The 
•defendant  appeared,  pleaded  the  general  issue,  and  gave 
notice  of  his  intention  to  prove  special  matter  going  to  the 
whole  merits  of  the  controversy,  before  he  interposed  his 
motion  to  quash.  He  thereby  waived  all  irregularities  in 
the  issuing  of  the  process.  When  there  has  been  any 
irregularity,  if  the  party  overlook  it,  and  take  subsequent 
«teps  in  the  cause,  he  cannot  afterwards  revert  back  to  the 
irr^ularity :  Grah.  Pt.,  702 ;  3  T.  B.,  7,  10 ;  2  Tauntj 
543;  .5  T.  B.,  464 ;  5  Tcmnt,  830;  2  5.  c6  AU.,  373 ;  10 
^ohM.j  486. 

2.  It  is  also  objected  that  the  justices  erred  in  permitting 
41  copy  of  the  notice  to  quit,  to  be  read  in  evidence.  It  is 
insisted  that  notice  to  produce  the  original,  must  have  been 
given,  before  secondary  evidence  of  its  contents  could  have 
been  received.  Such,  however,  is  not  the  rule.  In  Tilling- 
hasf  s  Adams  on  Ejectment,  p.  313,  it  is  said :  '^  The  contents 
•of  the  notice  to  quit,  may  be  proved  by  a  duplicate  original, 
which  should  be  compared  with  the  notice  actually  served, 
by  the  party  serving  it ;  but  if  this  precaution  is  not  taken, 
parol  evidence  may  be  given  of  its  contents ;  and  it  is  not 
necessary  in  either  case  to  give  the  defendant  notice  to  pro- 
duce the  original  in  his  possession.^' 

8.  Again,  it  is  contended  that  this  judgment  is  errone- 
ous, because  the  justices  rejected  the  evidence  offered  by  the 
•defendant,  to  show  that  the  plaintiff  had  no  title  to  the 
premises  but  that  the  same  was  vested  in  the  state. 

It  is  said  to  be  a  universal  rule,  that  a  tenant  shall  not 
be  permitted  to  set  up  any  objection  to  the  title  of  his  land- 
lord; and  this  is  not  merely  a  technical  rule,  but  one 
founded  in  convenience  and  policy,  and  it  applies  to  all 
kinds  of  tenancy,  whether  for  years,  at  will,  or  at  sufferance : 

ta 
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9  Wmd.,  147 ;  6  Am.  Com.  La/vo,  382 ;  1  T.  R.,  760;  TiU^ 
Adams  on  JS^ect.,  276,  and  notes  {c)  and  2. 

Falkner  was  the  tenant  of  Beers,  and  entered  into  posses- 
sion nnder  a  lease  from  him ;  and,  having  paid  rent  and 
enjoyed  the  premises,  he  is  estopped  from  setting  up  a  title- 
against  him.  He  conld  not  set  up  a  title  in  himself  subse- 
quently acquired,  without  first  surrendering  possession  to- 
his  landlord ;  much  less  could  he  set  up  a  title  in  a  third 
party,  under  whom  he  claimed  no  right 

We  find  no  error  in  the  record  and  proceedings,  and  the- 
judgment  below  must  be  affirmed  with  costs.* 

Judffment  affirmed. 

*FoIlowi]i£r  it  a  brief  report  of  a  caae  between  landlord  and  tenant,  under  the  statute- 
of  f  <»xdble  entiy  and  detainer,  which  was  decided  at  the  January  term,  1S4S,  of  the 
Supreme  Court— Freaent,  W.  ▲.  FtaiCHKB,  C.  J.,  and  HobblLi  WmrrLB  and  Ram- 
SOX,  Justices. 

Chahberlin  y.  Browk. 

The  statute  (R.  8. 1888,  p.  490, 1 6)  requires  that  a  landlord  should  demand  pooDcanion* 
of  premises,  in  writing,  from  his  tenant,  at  least  twenty  dajrs  before  summary 
proceedings,  under  its  provisions,  to  recorer  the  possession.  J7eZd,  that  a 
demand,  TtqyM,ng  the  tenant  to  quit  the  premiees  in  ten  dayt,  but  whldi  waa 
served  twenty  days  before  proceedings  instituted,  was  sufficient,    (a) 

Held^  That  a  suit  against  a  lessee,  to  recover  possession  of  the  demised  premises,  oik 
account  of  the  non-payment  of  rent,  etc.,  was  properly  brouj^t  1^  the  lessor  In 
his  own  name,  although  he  had  previously  assigned  the  rents  to  accme  under  the- 
lease,  to  a  third  person. 

In  suits  before  two  Justices  of  the  peace,  under  the  statute  of  forcible  entry  and 
detainer  (R  8. 1888,  p.  400,  ch.  6),  and  the  act  amendatory  thereto  (&  L.  1810,  p  88>, 
the  Jury  are  the  judges,  both  of  the  law  and  the  facts.  Misdirection  of  the  court 
to  the  jury,  cannot,  therefore,  be  assigned  for  error.  But  it  may  be  assigned  for 
error  that  the  verdict  is  against  the  law. 

It  seems  that  the  juiy  are  the  judges  of  both  the  law  and  the  facts,  fa  all  coarta  of 
special  and  limited  jurisdiction,  derived  from  the  statute,  and  whose  proceedings 
are  regulated  by  the  statute,  and  are  not  according  to  the  coune  of  the  A"*""*<m 
law. 

Certiorari  to  two  justices  of  the  peace,  to  reverse  a  judgment  rendered  against 
Chamberlin,  in  a  proceeding  under  the  statute  of  forcible  entry  and  detainer  (R.  8. 
1888,  p.  490,  ch.  6),  and  the  act  amendatory  thereto  (8.  L.  1840,  p,  88),  instltnted  by 

(a)    Affirmed:    Hogsitt  v.  Ellis,  17  MidtL,  SSL 
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People  ez  rel.  Strong  ▼.  BayidBon. 

Xhtdet  abb  itatote  (S.  lb  1810;  p.  21S,  |  SB),  empowering  the  ichool  inapeeton  of  eoj 
townaiitp,  **  to  dlTide  the  township  into  saoh  number  of  districts,  and  to  regulate 
and  alter  the  boundaries  of  said  school  districts,  as  maj  from  time  to  time  be 
neceasaiy,**  tbey  may  dissolve  one  organised  district  and  annex  it  to  another,  (a) 

Motion  for  a  mando/m/us,  commanding  Davidson  and 
others,  school  inspectors  of  the  township  of  Greenfield, 
conntj  of  Wayne,  to  pay  or  cause  to  be  paid  to  school 
district  No.  12,  in  said  township,  such  sum  of  money  as 
the  district  may  be  entitled  to  by  law,  from  the  common 
school  fund,  and  from  the  fund  arising  from  the  taxes  of 
the  township. 

(a)  The  power  here  implied  was  afterwards  expressly  conferred:  Brewer  t. 
Fahner,  18  Mich.,  104. 

Brown,  to  reoover  possession  of  certain  premises  leased  by  him  to  Chamberlin,  on 
socoont  of  the  non-payment  of  rent  The  facts  sufficiently  appear  in  the  oidnion  of 
the  court,  deUrered  by 

Flrchxr,  C.  J.  Hie  statute  (R  S.  1888,  p.  496, 1 6)  requires  that  a  landlord  should 
demand  possession  of  the  premises  in  writing,  from  his  tenant,  at  least  twenty 
days  before  summary  proceedings,  under  its  provisions,  to  recover  possession.  It 
appears  from  the  case,  that  the  notice  to  quit,  served'upon  Chamberlin,  required  him 
to  quit  the  premises  in  ten  days  after  service,  though  it  appears  also  that  the  pro- 
ceedings were  not  in  fact  instituted  untfl  more  than  twenty  days  after  the  notice  was 
served.  The  plaintiff  in  error  insists  that  the  notice  was  insufficient;  and  that  the 
Judgment  below  ought,  therefore,  to  be  reveraed.  I  think  the  time  specified  in  the 
notice,  within  which  Chamberlin  was  to  quit,  does  not  at  all  a^ect  his  rights,  as  the 
twenty  days  were  actually  allowed  him  before  suit  It  was  not  necessary  to  mention 
the  time  for  quitting,  in  the  notice;  and  the  mention  of  a  shorter  time  than  is  speci- 
fied in  the  statute,  can  in  no  way  affect  the  rights  of  the  lessee,  and  is  therefore  quite 
immaterial. 

2.  It  appeared  on  the  trial,  that  before  the  suit  was  commenced.  Brown 
assigned  the  rents  to  become  due  under  the  lease  to  one  Stuart  and  authorized 
him  to  collect  and  receive  the  same;  and  it  is  insisted  that  he  had,  therefore,  no 
right  to  prosecute  this  suit  in  his  own  name,  but  that  it  should  have  been  brought  in 
the  name  of  Stuart  The  lease  was  not  assigned,  and  we  think  that  proceedings  by 
Stuart  to  collect  the  rent  must  therefore,  necessarily  have  been  in  the  name  of 
Brown. 

8.  It  is  further  insisted,  that  one  of  the  justices,  in  charging  the  Jury,  conmiitted  an 
error  in  matter  of  law.    This  cannot  be  alleged  for  error.    The  court  below  was  not 
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It  appeared  that,  Kovember  22,  1842,  the  respondenta 
divided  district  No.  4,*  in  said  township,  into  two  districts ; 
the  new  district  being  numbered  12;  that  on  the  first  day  of 
December  following,  the  organization  of  the  new  district, 

under  the  statute,  was  perfected;  and  that,  on  the 
[182]  *13th  of  the  same  month,  the  respondents  made  an 

order  dissolving  the  new  district,  and  re^nnexing  it 
to  district  No.  4.  The  question  involved  in  the  case  vras, 
whether  the  respondents  had  power  to  make  the  last  men- 
tioned order. 

B.  F.  jET.   Witherdly  in  support  of  the  motion. 

WmppLB,  J.,  delivered  the  opinion  of  the  court 
The  authority  of  the  inspectors  thus  to  dissolve  district 
No.  12,  and  re-annex  it  to  the  old  district  from  which  it  was 
severed,  must  depend  upon  the  construction  of  the  twenty- 
fifth  section  of  the  act  entitled  ^^An  act  to  amend  the 
Bevised  Statutes  relative  to  primary  schools,"  approved 
April  12, 1840  {S.  Z.  1840,  jp.  215).    By  that  section  the 

a  oooit  of  record,  bAving  the  right  and  power  to  enforce  the  law  on  the  trial  before  a 
]ui7.  The  jnry  are  sworn  to  try  the  cause,  according  to  the  law,  and  the  evidenoe. 
If,  in  consequence  of  an  erroneops  charge,  the  Jury  should  gire  a  verdict  against  the 
law  applicable  to  the  case,  the  party  seeking  a  review  must  make  his  case  by  setting 
forth  so  much  of  the  evidence  as  will  show  that  the  verdict  is  against  the  law.  There 
is  a  diiferenae  in  this  respect  between  the  proceedings  of  a  court  of  record,  according 
to  the  course  of  ttie  conmion  law,  and  proceedings  in  courts  of  special  and  HnnttfMl 
jurisdiction,  not  according  to  the  course  of  the  common  law,  but  specially  provided 
for  and  regulated  by  statute.  In  the  former  case,  if  the  court  give  an  erroneooa 
charge  to  the  juiy,  which  may  have  influenced  their  verdioti  exceptions  may  be 
taken,  and  the  question  may  be  reviewed  in  an  appellate  court  The  court  has  exclu- 
sive jurisdiction  in  questions  of  law,  and  the  jury  of  the  facts.  But  in  the  latter  case, 
the  jury  are  the  judges  of  the  law  and  the  facts;  and  the  correctness  of  their  verdict, 
must  be  tested  by  an  examination  of  the  merits  of  the  case,  as  presented  by  the  facts 
apparent  upon  the  return  of  the  justices.  It  does  not  appear  from,  the  fiaots  pre- 
sented in  this  case,  that  the  verdict  is  not  consistent  with  the  law  or  the  merits  of  the 
caaa 
The  judgment  below  must,  therefore,  be  affirmed. 

iZomeyn,  Emmons  <t  Backtis,  argued  the  cause  for  the  plaintiff  in  error;  and 

A.  D,  Fnu0r,  and  D.  Stuart,  tat  the  defendant  in  error. 
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inspectors  are  authorized  ''  to  divide  the  township  into  snch 
nnmber  of  districts,  and  to  regulate  and  alter  the  boundaries 
of  said  school  districts^  as  may  from  time  to  time  be  neces- 
4Bary.'' 

It  will  be  perceived  that  the  nnmber  of  districts  in  any 
township  is  to  be  determined  by  the  school  inspectors.  This 
follows  necessarilj,  from  the  language  of  the  section, 
*which  confers  authority  to  divide  the  township  from  [128] 
time  to  time  into  snch  nnmber  of  districts  as  may  be 
necessary.  If  they  may  divide  the  township  into  twelve  dis- 
tricts, why  may  they  not  divide  it  into  ten,  by  enlarging  the 
boundaries  of  one  or  more  of  those  in  existence,  or,  which  is 
the  same  thing,  by  annexing  two  or  more  so  as  to  constitute 
but  one  district,  as  may,  from  time  to  time,  in  the  judgment 
of  the  inspectors,  become  necessary?  The  power  could  not, 
perhaps,  be  derived  from  the  words  ^^  regulate  and  alter  the 
boundaries,"  etc.,  but  these  words,  taken  in  connection  with 
the  authority  to  divide^^  from  time  to  time,  as  may  be 
necessary,  justified,  legaU/yy  the  order  made  by  the  inspectors. 
That  order  may  have  been  unwise ;  it  may  have  been  an 
abuse  of  the  discretion  with  which  the  inspectors  are  clothed ; 
but- such  abuse  of  discretion  cannot  authorize  the  interfer- 
ence of  this  court.  We  think  it  dear,  that  the  authority  to 
'determine  the  number  of  districts  in  each  township  ought  to 
be  lodged  in  some  responsible  body.  Unless  it  is  conferred 
upon  the  inspectors,  the  power  does  not  exist ;  and,  as  the 
words  of  the  twenty-fifth  section  justify  the  construction  we 
have  given  to  it,  we  feel  bound  to  overrule  the  motion  for  a 

mandcmyua. 

Motion  denied. 
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Iiynch,  y.  Bnioo* 

The  circTlit  court  has  no  power  to  grant  an  order,  in  an 
action  of  replevin,  under  JR.  S.  1838,^.  523,  {sA.6,  rejuirinff 
the  plaintifE  to  file  a  new  replevin  bond,    {a) 


[124] 
•Cahill  and  Smith  y.  The  Kalamasoo  Mutual  Insnranoe  Ocxm- 

pany. 

Hie  circuit  court  cannot  compel  a  plaintiff  to  become  nonsnlt.  He  haa  alwaja  a  rightt 
if  he  chooses,  to  go  to  the  juiy  with  his  case. 

Production  of  the  charter,  and  proof  of  acts  of  twer  under  it,  is  sufflcient  to  establish 
corporate  existence,  where  the  charter  confers  corporate  powers  in  preMnti^  and 
unconditionally,  and  does  not  make  the  right  to  their  exercise  depend  upon  anj 
thing  to  be  done  in  futuro.  In  such  cases  no  proof  of  organization  under  the 
charter  is  necessary,    (b) 

Written  applications  to  an  incorporated  insurance  company  for  policies,  poUdea 
issued  thereon,  and  also  the  official  bonds  of  tiie  officers  of  the  company,  are 
admissible  in  evidence  for  the  purpose  of  proving  user. 

One  who  effects  an  insurance  with  an  incorporated  company,  by  the  terms  of  whose 
chuter  he,  by  so  doing,  becomes  a  member  of  the  corporate  body,  and,  on  receiv- 
ing his  policy,  gives  a  premium  note  in  consideration  therefor,  payable  to  the 
company  by  its  corporate  name,  is  estopped  from  denying  the  corporate  existence 
of  the  company,  in  an  action  against  him  on  the  note.    SenMe,    (c) 

Parol  evidence  Is  admissible,  in  such  action,  to  prove  that  A,  who  signed  the  policy  as 
president,  was  acting  president  of  the  company,  and  that  the  policy  was  there- 
fore valid  and  binding  upon  the  company,  and  a  ffood  oonsideratioa  for  the 
note,    (d) 

(a)  Clearly  not  under  a  L.  1971,  $$  6786-674S. 

(b)  Same  principle:  Way  v.  Billings,  2  Mich.,  897.  See  Swartout  t.  Miohigan  Air 
Line  R  Co.,  M  Mich.,  889;  Johns  v.  People,  SSMich.,  600,  6Q8l 

(c)  See  Swartout  v.  Michigan  Air  Line  R  Co.,  24  Mich.,  889;  Johns  t.  People,  » 
Mich.,  500. 

(d)  Same  principle:  Scott  v.  Detroit  Young  Men*s  Society,  1  Doug.,  119;  Druse  ▼. 
Wheeler,  S2  Mich.,  480;  Walrath  v.  Campbell,  28  Mich.,  Ill;  Johns  v.  People,  25  Mieh.» 
600. 
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▲  coipontf on  la  bound  Ij  the  acts  of  ita  oiBcen  da  facto  ;  and  it  need  not  be  diown 
tbat  thej  were  regularly  elected,  in  order  to  make  their  acta  binding  upon  the 
corporallon.    SmiMe,    (e) 

The  charter  of  a  corporation  empowered  the  president  and  director!  to  make  bj-laws. 
Beld,  That  the  power  might  be  exercised  by  the  president  and  a  majority  only  of 
the  directoriL 

There  is  no  ▼arianoe  between  an  allegatton  that  the  president  and  directors  (naming 
an  of  them)  of  a  corporation,  made  certain  by-laws,  and  proof  that  th^  were 
adopted  by  the  president^  and  a  majority  only  of  the  directors. 

The  charter  of  a  mutual  insurance  company  empowered  the  president  and  directors 
to  adopt  sQoh  l^-laws  and  regulations  for  the  transaction  of  the  business  of  the 
company  as  they  might  deem  expedient  In  the  exercise  of  this  power  a  by-law 
was  adopted  to  the  effect  that,  if  any  person,  who  had  become  insured  in 
the  company,  *and,  on  receiring  a  policy  for  such  insurance,  had  exe-  [125] 
ented  and  deliTered  to  the  company  his  premium  note,  promising  to 
pay  a  certain  spedfled  sum,  in  such  portions  and  at  such  times  as  the  directors 
of  the  company  might,  agreeably  to  their  act  of  tnoorporation,  require,  and  had 
thereby  become  liable  to  pay  his  portion  of  all  losses  by  fire,  of  property  insured 
in  the  company,  and  of  all  expenses  of  the  company,  should  neglect  to  pay  any 
sum  assessed  upon  his  premium  note,  for  his  proportion  of  such  losses  and 
expenses,  for  the  space  of  thirty  days  after  publication  of  notice  of  such  assess- 
ment, in  such  case,  4he  directors  of  the  company  might  sue  for  and  recover  the 
whole  amount  of  such  premium  note;  the  money,  when  coflected,  to  remain  in 
the  treasury  of  the  company,  subject  to  the  payment  of  such  losses  and  expenses 
as  had  accrued,  or  might  afterwards  accrue,  and  the  balance,  if  any,  to  be 
returned  to  the  insured,  on  demand,  after  the  expiration  of  his  policy.  Beld, 
that  the  directors  had  power  to  adopt  this  by-law,  and  that  it  formed  a  part  of 
the  contract  of  a  person  effecting  insurance  with  the  company,  knowing  that  it 
was  in  force. 

It  seems  that  a  corporation  is  not  dissolred  by  the  omisBion  to  elect  directors  under 
the  charter;  but  that  the  old  directors  continue  in  office  until  others  are  elected 
in  their  stead. 

In  an  action  by  a  corporation,  the  defendant,  for  the  purpose  of  showing  the  corpor- 
ation dissolved,  and  therefore  not  competent  to  maintain  the  action,  offered  to 
proTe  the  continued  Insolvency  of  the  corporation,  and  the  failure  to  elect  direct- 
ors under  the  charter,  for  a  long  time  previous  to  the  conmiencement  of  the  suit. 
Held,  that  the  evidence  was  inadmissible;  for  that  a  cause  of  foifelture  of  cor- 
porate rights  oould  not  be  taken  advantage  of  collaterally,  but  only  by  a  direct 
proceeding  for  that  purpose  sgainst  the  corporation. 

Error  to  Kalamazoo  circuit  conrt.  This  was  an  action  of 
asmmpsUj  brought  by  the  Kalamazoo  Mutual  lusurance 
Oompanj)  as  a  corporation,  upon  the  following  instrument, 

(e)   See  cases  cited  In  preceding  note. 
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executed  by  the  defendants  below,  and  commonlj  designated 
as  a  premium  or  deposit  note : 

^  $32.04.  Ealakazoo,  Aug.  14, 1840. 

"  For  value  received  in  policy  No.  831,  dated  14th  Angnst, 
1840,  issued  by  the  Kalamazoo  Mutual  Insurance  Company, 
we  promise  to  pay  the  company,  or  their  treasurer  for  the 
time  being,  thirty-two  dollars  and  four  cents,  in  such  por- 
tions, and  at  such  times,  as  the  directors  of  said  company 
shall,  agreeably  to  their  act  of  incorporation,  require. 

^^  Abraham  Oahill. 

"Albert  A.  Smtth.'^ 

[126]  *The  declaration  alleged  that  the  Kalamazoo  Mutual 
Insurance  Company  was  a  body  politic  and  corporate, 
vested  with  the  power  of  making  contracts  for  insurance 
against  losses  by  fire,  etc.,  and  also,  to  adopt,  by  their  presi- 
dent and  directors,  such  by-laws  and  regulations,  for  the 
transaction  of  the  business  of  the  company,  as  such  presi- 
dent and  directors  might  deem  expedient ;  that  January  24, 
1840,  Abraham  Edwards,  the  then  president,  and  Luther  H. 
Trask,  and  eleven  others  {n(iminff  them)y  the  then  directors 
of  the  company,  adopted  certain  by-laws  and  regulations  of 
said  company,  particularly  set  forth,  and  among  others,  the 
following,  viz. : 

"Art.  II.  Sec.  1.  Every  person  who  shall  become  a 
member  of  this  company  by  effecting  insurance  therein, 
shall,  before  he  receives  his  policy,  deposit  his  promissory 
note  with  Buroty,  to  be  approved  by  the  directors,  for  such 
sum  of  money  as  shall  be  determined  by  the  directors.  A 
part,  not  exceeding  ten  per  cent  of  said  note,  shall  be  imme- 
diately paid,  for  the  purpose  of  discharging  the  incidental 
expenses  of  the  company,  and  the  remainder  of  said  deposit 
note  shall  be  payable  in  part,  or  the  whole,  at  any  time  when 
the  directors  shall  deem  the  same  requisite,  for  the  payment 
of  losses  or  other  expenses,  to  be  by  them  annually  assessed ; 
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and,  at  the  expiration  of  the  term  of  insurance,  the  said  note, 
or  snch  part  thereof  as  shall  remain  tinpaid,  after  deducting 
all  loesea  and  expenses  accruing  during  said  term,  shall  be 
relinquished  and  gi^en  up  to  the  signers  thereof." 

"  Art.  n.  Sec.  2.  Every  member  of  this  company  shall 
be,  and  hereby  is  bound  and  obliged  to  pay  his  portion  of 
all  losses  and  expenses  happening  and  accruing  in  and  to  said 
company :  And  if  any  member  shall,  for  the  space  of  thirty 
days  after  the  publication  of  notice  as  hereinafter  directed, 
neglect  or  refuse  to  pay  the  sum  assessed  upon  him,  her^ 
or  them,  as  his,  her,  or  their  proportion  of  any 
*los8  as  aforesaid,  in  such  case  the  directors  may  sue  [127] 
for  and  recover  the  whole  amoimt  of  his,  her,  or  their 
deposit  note  or  notes,  with  costs  of  suit ;  and  the  money  thus 
collected,  shall  remain  in  the  treasury  of  said  company,  sub- 
ject to  the  payment  of  such  losses  and  expenses  as  have 
accrued,  or  may  thereafter  accrue ;  and  the  balance,  if  any 
remain,  shall  be  returned  to  the  party  from  whom  it  was  col- 
lected, on  demand,  after  ninety  days  from  the  expiration  of 
the  term  for  which  assfurance  was  made." 

Art  YI,  Sec  1,  provided  that  '^  notice  of  aseessmenta 
should  be  given  by  the  secretary,  by  publication,  in  at  least 
two  of  the  newspapers  printed  in  the  state,  three  weeks  sue- 
eessively,  the  last  publication  to  be  not  less  than  thirty  days 
from  the  time  fixed  for  the  payment." 

The  declaration  then  alleged,  that  on  the  14th  day  of 
August,  1840,  at,  etc,  Cahill  (one  of  the  defendants  below), 
well  knowing  the  premises,  made  application  to  the  company 
to  obtain  an  insurance  against  loss  or  damage  by  fire,  on  hi& 
dwelling-house,  which  was  approved ;  that  he  promised  icy 
pay  to  the  company,  or  to  the  treasurer  thereof,  in  consider- 
ation for  a  policy  of  insurance  on  said  dwelling-house,  against 
loss  or  damage  by  fire,  for  a  sum  not  exceeding  $534,  and  for 
the  term  of  six  years  thereafter,  the  sum  of  $32.04,  in  such 
portions,  and  at  such  times  as  the  directors  of  the  company 
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might,  agreeably  to  their  act  of  incorporation,  require ;  that 
the  company  then  and  there  executed  and  delivered  to  Cahill 
their  policy  for  such  insurance,  the  contents  whereof  were 
particularly  set  forth;  that,  in  consideration  thereof,  the 
defendants  then  and  there  executed  and  delivered  to  the  com- 
pany, the  premium  note  above  set  forth ;  that  on  the  3d  day 
of  March,  1841,  it  having  become  necessary  for  the  purpose 
of  paying  losses  sustained  by  the  company,  by  the  injury  and 
destruction  by  fire  of  property  insured  therein,  and  also 
for  the  purpose  of  defraying  the  expenses  of  the 
[128]  ^company,  the  directors  assessed  the  defendants  below 
to  pay  on  their  premium  note,  the  sum  of  ninety-six 
cents ;  that  notice  of  this  assessment  was  duly  published  in 
the  manner  therein  particularly  set  forth,  being  in  accordance 
with  the  requirement  of  section  1,  article  vi,  of  the  by-laws ; 
and  that  the  defendants  neglected  and  refused,  for  the  space 
of  thirty  days  after  publication  of  said  notice,  to  pay  said 
assessment:  By  reason  whereof,  and  by  force  of  the 
by-laws  and  r^ulations  of  the  company,  the  defendants 
below  became  liable  to  pay  to  the  company,  the  whole  amount 
of  said  premium  note ;  and  in  consideration  of  such  liability, 
promised,  etc.  The  declaration  also  further  averred,  that, 
February  2, 1842,  the  directors  of  the  company  assessed  the 
defendants  to  pay  the  further  sum  of  $6.60  on  said  premium 
note ;  that  notice  of  such  assessment  was  duly  published,  and 
that  the  defendants  below  neglected  and  refused  to  pay  the 
same  for  the  space  of  thirty  days  after  the  publication  of  said 
notice :    By  reason  whereof,  etc. 

The  defendants  below  pleaded  the  general  issue,  aooom- 
panied  with  a  notice  of  special  matter  to  be  introduced  in 
evidence  on  the  trial.  The  facts  alleged  in  the  notice  will 
appear  in  the  statement  of  the  evidence  offered  in  defense 
on  the  trial. 

The  cause  was  tried  at  the  June  term,  1842,  of  the  circuit 
court,  before  the  Hon.  E.  Bansoic,  presiding  judge. 
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On  the  trial,  the  plaintifib  below,  to  prove  their  corporate 
existence,  read  in  evidence  their  act  of  incorporation,  entitled 
"An  act  to  incorporate  the  Kalamazoo  Mutual  Insurance 
Company,"  approved  March  7, 1834  {8.  Z.  1834,  p.  21),  an  act 
amendatory  thereto,  approved  March  25,  1841  {S.  Z.  1841, 
p,  50),  and  also  an  act  to  legalize  the  acts  of  said  company, 
approved  February  1, 1842  {S.  Z.  1842,^.  11).  Section 
one  of  the  first  mentioned  *act  declares  that  James  [129] 
Smith  (and  certain  other  persons  named  therein), 
and  their  associates,  and  all  such  persons  as  should  thereafter 
have  property  insured  in  said  company,  should  be,  and  thereby 
were  ordained,  constituted,  and  declared  to  be  a  body  poli- 
tic and  corporate,  in  fact  and  in  name,  by  the  name  of 
the  Kalamazoo  Mutual  Insurance  Company.  Section  two 
empowered  the  company  to  make  contracts  of  insurance,  etc. ; 
and  section  three  provided  that  all  persons  who  should  be 
insured  in  the  corporation,  should  be  members  of  it  while 
they  remained  insured,  and  that  certain  persons  named 
should  be  first  directors  of  the  company,  and  should  con- 
tinue in  office  for  one  year,  or  until  others  were  chosen.  These 
several  acts,  in  connection  with  proof  of  tta&rj  were  the 
only  evidence  adduced  to  prove  the  corporate  existence  of 
the  plaintiff  below.  It  was  urged  on  the  part  of  the 
defendants  below  on  a  motion  for  a  nonsuit,  and  the  court 
were  also  requested  to  charge  the  jury,  that  this  evidence 
was  insufficient;  and  that  the  organization  of  the  corpora- 
tion under  their  charter  should  have  been  shown.  But  the 
court  refused  to  nonsuit  the  plaintifib  below  on  this  ground, 
or  to  charge  the  jury  as  requested. 

To  prove  ne&r  under  their  charter,  the  plaintiffs  below 
offered  applications  to  them  for  policies,  and  policies  issued 
by  them,  from  1835  to  the  time  of  trial ;  and  also  the  offi- 
cial bonds  of  their  officers.  It  was  objected  that  these 
were  matters*  of  record,  and  could  be  proved  only  by  the  pro- 
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daction  of  the  record.    But  the  court  oTcmded  the  objeo- 
tion  and  admitted  the  evidence. 

Preliminaiy  to  offering  in  evidence  the  policy  of  imsnronce 
issued  to  the  defendants  below  as  the  consideration  of  their 
premium  note,  the  plaiuti£b  below  offered  parol  evidence 
that,  at  the  time  it  was  issued,  A.  Edwards,  by  whom  it  pur- 
ported to  have  been  signed  as  president,  was  the  acting 
[130]  president,  and  that  A.  T.  Proutj,  by  whom  it  *pur- 
ported  to  have  been  signed  as  secretary,  was  the  acting 
secretary,  of  the  company.  This  evidence  was  objected  to  on 
the  ground  that  the  records  of  the  company  were  the  only 
competent  evidence  to  prove  who  were  its  officers;  but 
the  objection  was  overruled  by  the  court  and  the  evidence 
admitted. 

It  appeared  from  the  records  of  the  corporation  which 
were  offered  in  evidence  for  the  purpose  of  showing  the  adop- 
tion of  the  by-laws  above  mentioned,  that,  at  the  meeting  of 
the  directors  at  which  such  by-laws  were  adopted,  only  the 
president  of  the  company  and  six  directors  (who  constituted 
a  quorum)  were  present  The  declaration,  as  appears  above,, 
alleged  that  the  by-laws  were  adopted  by  the  president  and 
dev&n  directors  (naming  them),  who  constituted  the  whole 
board.  The  defendants  objected  to  the  admission  of  the 
records  for  the  purpose  mentioned,  on  the  groimd  of  vari- 
ance, and  also  on  the  ground  that  a  majority  merely  of  the 
directors  had  no  power  to  adopt  by-laws.  But  the  objection 
was  overruled,  and  the  evidence  admitted. 

The  defendants  below  urged  on  the  trial,  and  requ^ited  the 
court  to  charge  the  jury,  that  section  2,  of  article  ii,  of  the 
by-laws  of  the  company  (by  virtue  of  which  the  company 
claimed  the  right  to  recover  the  whole  amount  of  the  pre- 
mium note  on  which  the  suit  was  brought,  in  consequence  of 
the  failure  of  the  defendants  below  to  pay  assessments  made 
thereon  as  alleged  in  the  declaration),  created  a  forfeiture  ;. 
tliat  the  company  had  no  power  under  their  charter,  to  pa8» 
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tach  a  law,  and  it  was  therefore  void,  and  the  company  were 
at  moBt  entitled  to  recover  only  the  amonnt  of  the  aaseia- 
mentB  remaining  unpaid  on  the  preminm  note.  Bat  the 
oonrt  charged  the  jury  that  eaid  by-law,  a  copy  of  which  it 
appeared  in  evidence  was  printed  on  the  back  of  the  policy 
issued  to  the  defendants  below,  was  valid ;  that  the 
company  had  power  ^mider  the  charter  to  adopt  it ;  [131] 
and  that  it  was  a  contract  to  which  the  defendants 
below  were  parties,  and  was  therefore  binding  npon  them ; 
and  that  the  company  were  entitled  to  recover  the  whole 
amonnt  of  the  preminm  note. 

In  defense  of  the  action,  the  defendants  below  offered  to 
prove  that  (as  alleged  in  the  notice  of  special  matter  appended 
to  their  plea),  the  annual  meeting  of  the  plaintifb  below, 
r^nlarly  called  for  the  election  of  oflScers,  and  held  January 
6, 1841,  was  adjourned  without  day,  and  that  no  officers  were 
elected,  and  no  other  act  was  done  at  said  meeting ;  that  from 
that  time  to  the  commencement  of  this  suit  no  legal  meeting 
of  the  company  had  been  held  ;  and  that,  during  the  whole 
of  this  period,  the  company  had  been  wholly  insolvent,  and 
had  neglected  and  refused  to  pay  their  debts.  This  evidence, 
which  it  was  claimed  would,  if  admitted,  have  shown  a  disso- 
lution of  the  corporation,  was  objected  to  by  the  plaintifb 
below  and  rejected  by  the  court. 

The  jury  found  a  verdict  in  favor  of  tho  plaintiffs  below 
for  $38.52  damages,  and  a  judgment  for  this  sum  and  costs 
of  suit  was  afterwards  rendered.  To  reverse  which  this  writ 
of  error  is  prosecuted. 

The  errors  assigned  appear  in  the  arguments  of  counsel 
and  in  the  opinion  of  the  court 

Clark  dk  Mower,  for  the  plaintifiis  in  error,  contended 
that  the  court  below  erred:  1.  In  deciding  that  no  proof 
of  the  oiganization  of  the  plaintiffs  below  under  their  charter 
was  necessary,  and  to  this  point  cited  10  Wend.,  266 ;  1 
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Johns.  Ca.j  819 ;  21  Wefid.,  273.  2.  In  the  admission  of 
the  evidence  adduced  to  prove  user.  8.  In  the  admission 
of  parol  evidence  that  Edwards  was  acting  president  and 
Prontj  acting  secretary  of  the  company  (the  plaintifb 
below).    4.    In  permitting  the  by-laws  of  the  company  to 

be  read  in  evidence,  which  appeared  to  have  been 
[132]   adopted  *by  the  president  and  a  quorum  only  of  the 

directors  of  the  company,  whereas  it  was  alleged  in 
the  declaration,  that  they  were  adopted  by  all  of  the  directors, 
naming  them.  5.  In  charging  the  jury  that  the  company 
had  power  to  adopt  section  2,  of  article  ii,  of  the  by-laws, 
and  that  the  said  by-law  was  valid,  and  was  a  contract  to 
which  the  defendants  below  were  parties,  and  therefore  was 
binding  upon  them,  and  the  phuntifis  below  were  entitled  to 
recover  the  whole  amount  of  the  premium  note:  8  Cow.^ 
464 ;  19  Wend.j  37 ;  9  Wend.y  671 ;  2  Kenffs  Com.,  296, 
298 ;  1  Bac.  Air.,  505 ;  1  T.  JR.,  118.  6.  In  rejecting  the 
evidence  ofiered  in  defense :  19  Johns.,  456 ;  8  Caw.j  887 ; 
1  OiU  dk  Johns.,  1 ;  Joe.  Lcm  Die.,  TU.  Corp.,  6. 

jS!  Bradley  (with  whom  was  Ohcts.  E.  Stuart),  for  the 
defendants  in  error.  To  the  point  that  the  evidence  offered 
in  defense  for  the  purpose  of  showing  a  dissolution  of  the 
corporation,  was  properly  rejected,  he  cited :  3  Bv/rr.,  1866 ; 
People  V.  RunJde,  9  Johns.,  147 ;  Vernon  Society  v.  Bills, 
6  Gaw.,  23 ;  Slee  v.  Bloom,  6  Johns.  Ch.,  366 ;  Bri/nlcerhoff 
V.  Brovon,  7  Id.,  217 ;  Rex  v.  Amory,  2  T.  JR.,  616 ;  Ang. 
dk  Ames  on  Corp.,  378 ;  8  C(nD.,  387 ;  2  Kenfs  Com.,  311. 
To  the  point  that  the  corporation  (the  pLdntiffB  below)  had 
power  to  adopt  section  2,  article  ii,  of  the  by-laws,  he  cited 
Ang.  <&  Am^  on  Corp.,  177,  159 ;  1  Bl.  Com.,  476 ;  Kyd 
on  Corp.,  69;  Bac.  Air.,  Tit.  Cbrp.,  D;  10  Chhe,  81; 
Hc^.,  211 ;  Cwrth.,  482 ;  Child  v.  Hudson's  Bay  Ch.,  2  P. 
Wms.,  207;  Ang.  dk  Ames  on  Corp.,  186,  187;  Stetson 
V.  Kempscn,  18  Mass.,   282;   17   Ves.,   322;    5  Serg.  dk 
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SawUy  510.  And,  to  the  point  that  the  president  and  a 
qnomm  only  of  the  directors  of  the  corporation  had  power 
to  make  by-laws,  he  cited  Aug.  dk  Ames  on  Corp.,  281 ;  Bate. 
Air.y  TU.  Corp.,  p.  17;  C(yuyp.,  249 ;  2  Bv/rr,,  101. 

*Feloh,  J.,  delivered  the  opinion  of  the  court.  [188] 

1.     It  is  nrged  as  a  gronnd  for  reversing  the  judg- 
ment below,  that  the  court  erred  in  refusing  to  nonsuit  the 
plaintifb  below,  because  there  was  do  sufficient  evidence  to 
prove  their  corporate  existence,  and  in  charging  the  jury  that 
no  proof  of  organization  under  their  charter  was  necessaiy. 

Whether  the  evidence  adduced  to  prove  corporate  existence 
{which  consisted  merely  in  the  production  of  the  charter  of 
the  corporation,  and  acts  amendatory  thereto,  and  proof  of 
acts  of  uBer),  was  sufficient  or  not,  we  are  clearly  of  opinion 
that  there  was  no  error  in  refusing  the  nonsuit.  This  court 
has  already  decided,  in  several  cases,  that  the  circuit  court 
cannot  compel  a  plaintiff  to  become  nonsuit.  He  has  always 
a  right,  if  he  chooses,  to  go  to  the  jury  with  his  case. 

But  we  think  the  evidence  was  sufficient.  This  is  a  casQ 
where  corporate  powers  are  given  directly  and  inpreaenti  by 
the  act,  and  not  where  the  right  to  exercise  such  powers  is 
made  to  depend  upon  something  to  be  done  infuPuro.  No 
condition  or  prerequisite  to  the  exercise  of  corporate  powen^ 
is  annexed  to  the  charter.  The  most  that  could  be  required, 
would  be  a  showing  that  the  individuals  to  whom  the  powers 
were  granted, 'accepted  the  charter.  This  was  abundantly 
shown  by  the  testimony  in  the  case.  Besides,  the  contract 
•declared  on  was  made  with  the  corporation,  in  their  corpor- 
ate name,  and  by  it  the  defendants  admitted  the  existence  of 
the  corporation  under  the  charter  which  was  given  in  evi- 
■dence.  One  of  the  defendants  below  was,  moreover,  by  the 
very  act  of  effecting  an  insurance  with  the  company,  giving 
the  note  declared  on,  and  receiving  as  a  consideration  there- 
for a  policy  of  insurance,  issued  by  the  corporation,  a  mem- 
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ber  of  the  corporate  body.  Such  is  the  express  provision  of 
the  act  of  incorporation.     The  defendants  are,  nndor 

[134]  the  ^circnmstances  estopped  from  denying  the  exist- 
ence of  the  corporation.* 


*Tb»  following  cMehftTlnf  Mme  bearing  vpon  this  pointy  mm  decidad  bjtiiliooart. 
aft  the  Januaiy  term,  1811.  FraenW-WxujAif  ▲.  VLmtOHaM,  CL  J.«  and  MonUv 
RAmoM  and  WmmM,  Jiuticea. 

D.   W.   OWKN  AHD  L  OirXN  Y.  ThB  PBESmKETT,   DiBBOTOBB  AJKD  COMr 
FAST  or  THB  FaBMEBB*  BaBK  OF  SaSBSTOKB. 

OnptoaoCthegaBonllaniatoanaotioDbjaoorporattoniipoMa  moU tm4Md$ jqprilt 

to  th€oorporationt  thaplalntiffii  mnat  prore  their  corporato  wrtstanoai    (o) 


Error  to  Lenawee  oiiciitt  ooort  A$iumpHi  tff  daCendanti  to  «n>r,  agalMt  the- 
plaintifb  In  error,  upon  the  following  note: 

**  fTOO.  SASiDsioin,  January  97, 1881 

**Two  months  after  date,  we,  or  either  of  «,  promise  to  pay  the  ^valdeiU,  Dirto- 
ion  and  Cbmpany  of  ths  Jfktrmen*  Bank  of  Arndftone,  seven  hundred  doDan,  for 
Talue  reoeiTed.  (Signed)  DbrbickW.  Owbc, 

Isaac  0wBt.*« 

The  defendants  below  pleaded  the  general  Issne,  and  gave  notf oe  of  ast-off. 

On  the  trial,  the  plaintiflii  below  snbmitted  the  eanse  to  the  Jury  wUhont  oflBBri^ 
any  evidenoe  to  prove  their  corporate  ezistenoe.  The  oonnsel  for  the  defenduita 
Insisted  that  sach  evidence  was  nerwrny  to  entitle  tilie  plalnttflCii  to  reeover,  and 
requested  the  ooort  so  to  Instmot  the  Jnry.  The  court  reftased  so  to  do^  but  <Aaiged 
"that  the  defendants,  bjmaking  their  note  payaUle  to  the  plalntjffli,  by  the  eoipoiato 
name  assumed  In  the  dedaration,  had  admitted  their  existence  as  a  iMyipiTritlfm.  by 
that  name,  and  were  estc^yped  from  denying  their  right  to  recover  as  such  oospora* 
tlon;  and  that,  therefore,  It  was  not  necesMry  for  them  to  prove  their  oorponto 
existence.**  To  which  charge  the  defendants  excepted,  and  a  venUot  having  been 
found,  and  judgment  thereon  rendered  against  them,  removed  the  reeofd  Into  tUa 
oourt^  by  writ  of  error  and  bill  of  exceptions. 

Raxsoii,  J.,  delivered  the  opinion  of  the  court.  We  are  satlefled  that  flia  oouit. 
below  erred  in  charging  the  Jury  that  the  plaintiffs  below  need  not  prove  their  cor> 
I>orate  existence.  In  the  case  of  the  Bank  of  Utioa  v.  Smalley,  2  Cow.,  778^  where 
the  subject  received  a  prettyfun  oonsiderBtlon  upon  argument  and  authorities  It  was. 
held  by  Judge  Sutherland,  delivering  the  opinion,  **  that  where  a  oorporation  saes* 
they  need  not  set  forth  by  averment  In  the  declaration  how  they  were  Incorporated, 
but  that,  upon  the  general  issue  pleaded,  thsy  must  prove  th«t  th^  are  aeorpoi»> 
tlon,**  and  many  adjudged  cases  are  dted  in  support  of  the  position.  In  the  oaae  at 
Williams  v.  The  Bank  of  Michigan,  7  Wend.,  540,  the  doctrine  upon  this  subject  waa 
again  considered,  and  thoroughly  sifted.    There  appean  to  have  been  some  dlvenl^ 


(a)   In  ease  of  a  domestic  corporation,  not  unless  »«!  tfol  oorporattoa,  or  noClse* 
verified,  that  plaintiff  is  not  a  corporation:  C.  L.  1871,  $  6617. 
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2.  It  is  also  alleged  as  error  that,  in  proof  of  U90r  by 
the  plainti£b  below,  under  their  charter,  the  court  allowed 
in  evidence  applications  for  policies,  and  policies  issued  by 
them,  from  1838  to  the  time  of  trial,  and  also  the  official 
bonds  of  their  officers.  The  objection  was,  that  these  should 
be  miatters  of  record,  and  should  be  proved  by  the  introduc- 
tion of  the  record. 

The  proof  of  ttser  must  necessarily  consist  of  evidence  of 
the  acts  of  the  corporation,  showing  that  they  are  doing 
business  under  their  charter.  Any  acts  tending  to  show 
this,  are  admissible  for  that  purpose ;  as  keeping  open  an 
office ;  having  officers  acting  in  the  name,  and  as  the  agents 
of  the  company,  etc  The  receiving  of  applications  and 
issuing  policies  of  insumnce — ^in  other  words,  doing  the  very 
business,  and  in  the  very  manner  pointed  out  by  the  statute, 
and  in  the  name  of  the  corporation — ^would  be  direct  evi- 
•dence  of  user. 

We  have  no  evidence  that  the  policies,  or  applications,  or 
official  bonds  were  matters  of  record.  They  need  not  neces- 
■sarily  have  been  recorded.  We  are  clearly  of  opinion,  there- 
fore, that  the  evidence  was  admissible. 

3.  It  is  also  insisted  that  the  court  below  eiTed  in 
•admitting  parol  evidence  that,  at  the  date  of  the  execution 
of  the  policy  of  insurance  referred  to  in  the  premium  note 

•of  opinkm  upon  this  question,  but  the  preponderanoe  of  authorities  seems  to  be 
gnalHj  in  favor  of  the  position,  that  plaintiffs,  suing  as  a  corporation,  should  prore 
■afllrmatiTeljr,  that  they  were  a  corporation  having  power  to  make  the  contract  on 
which  their  suit  is  brought.  In  dollTering  his  opinion  in  the  case  last  cited,  the  chan- 
<wUor  remarks,  that^  "  there  Is  no  doubt  that,  by  the  common  law  in  England,  and  the 
settled  law  of  the  state  of  New  York,  If  a  suit  is  brought  by  a  corporation,  they  must, 
on  the  general  issue  pleaded,  show  that  they  are  a  corporation;"  and  a  number  of 
•cases,  both  English  and  American,  are  referred  to  in  support  of  that  position.  When 
the  plaintiffs  sue  as  partners,  or  as  an  unincorporated  association,  and  declare  upon  a 
•eontract  made  bj  the  defendants  directly  to  them,  in  the  name  of  their  firm  or  asso- 
ciation, upon  tiie  general  issue  pleaded,  it  is  clear  that  they  would  be  bound  to  prore 
the  existence  of  their  partnership,  or  association.  From  analogy  it  would  seem, 
aorely,  that  the  same  rule  should  apply  to  corporations;  more  especially  to' the  bank- 
ia^  institutions  created  under  our  general  banking  law. 

Judgment  reverted, 
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of  the  defendants  below,  as  the  consideration  for  which  it 
was  given,  Abraham  Edwards,  by  whom  the  policy  pur- 
ported to  have  been  signed  as  president,  was  the  acting  presi- 
dent, and  that  A.  T.  Prouty,  by  whom  it  purported  to  have 
be^i    signed    as   secretary,    was  the    acting    secretary    of 

the    company  (the    plaintifb   below).     It  is  insisted 
[136]   *that    the    records  of    the   company  were  the  only 

competent  evidence  to  prove  who  were  its  officers. 
The  express  reference  to  the  policy,  in  the  note  declared 
on,  made  it  a  part  of  the  contract  as  set  out  in  the  declara- 
tion, and  so  the  policy  was  admissible  in  evidence.  It  was 
there  referred  to  as  the  consideration  of  the  obligation  of 
the  defendants,  and  as  such,  it  was  competent  for  the  plain- 
tife  below  to  give  it  in  evidence  for  the  purpose  of  showing 
it  valid  and  binding  upon  the  corporation,  and  as  such  a 
good  consideration.  But  to  make  it  valid  as  against  the  cor- 
poration, it  was  not  necessary  to  show  that  the  persons  sign- 
ing  it  as  president  and  secretary,  were  chosen  to  those  offices 
by  a  regular  vote  of  the  corporation,  or  that  their  appoint- 
ments were  matters  of  record.  Whether  they  were  or  not,, 
does  not  appear  in  the  case.  If  they  were  acting  in  the  capa- 
city in  which  they  signed  the  policy  of  insurance,  and  were 
officers  de  facto^  the  corporation  would  be  as  much  bound 
by  their  contract  as  if  every  formality  had  been  taken  in 
their  election,  and  all  the  proceedings  had  been  spread  upon 
record.  In  an  action  against  the  company  on  the  policy,  thia 
would  have  been  all  that  was  necessary  to  be  shown  to  fix  the 
liability  of  the  company  :  Ang,  cfe  ATnea  on  Corp.,  73.  And 
I  cannot  see  why  this  evidence  is  not  likewise  admissible  for 
the  purpose  of  showing  that  the  policy  was  binding  on  the 
company,  and  therefore  a  good  consideration  for  the  note. 
The  rule  of  law  excluding  parol  proof,  when  there  is  writ- 
ten evidence,  does  not  apply.  This  was  not  a  case  where 
fraud  could  be  presumed,  from  the  withholding  of  written 
evidence,    and    a    resort  to  that  of  a  secondary  character. 
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The  very  object  of  the  testimony  was  to  show  the  liability 
of  the  party  offering  it    The  policy  had  been  accepted  by 
the  defendants  below,  as  the  valid  obligation  of  the  corpor- 
ation ;   it  was  so  admitted  by  them  to  be  in  the  note 
declared  on ;  and  the  proof  ^offered  and  received  was  [137] 
the  very  proof  which  wonld  have  fixed  the  liability  of 
the  corporation  in  a  snit  on  the  policy.    There  was  no  error, 
therefore,  in  admitting  the  evidence. 

4»  It  appeared  from  the  records  of  the  corporation 
offered  in  evidence  for  the  purpose  of  proving  certain 
by-laws  set  out  in  the  declaration,  that  the  meeting  of  the 
directors  at  which  they  were  adopted,  was  attended  only  by 
the  president  and  a  quorum  of  the  directors — ^five  of  them 
being  absent.  It  is  now  contended,  and  was  urged  on  the 
trial,  that  a  mere  majority  of  the  board  of  directors  had 
no  power  to  adopt  by-laws.  The  charter  of  the  corpora- 
tion authorized  the  president  and  directors  to  adopt  by-laws. 
For  the  purpose  of  adopting  them,  we  think  that  a  majority 
of  the  directors  was  sufficient ;  and,  consequently,  that  those 
offered  in  evidence  were  well  adopted  and  in  full  force. 

The  admissibility  of  these  by-laws  in  evidence  was  also 
objected  to  on  the  ground  of  variance,  they  being  alleged, 
in  the  declaration,  to  have  been  adopted  by  the  whole  board 
of  directors,  naming  them.  But  we  think  this  objection  was 
not  weU  taken.  The  majority,  when  assembled  at  a  legal 
meeting,  constituted  the  board  of  directors,  and  their  act  was 
the  act  of  the  whole.  The  allegation  in  the  declaration  that 
they  were  adopted  by  the  whole  board,  naming  them,  is  in 
legal  effect  true,  although,  at  the  particxdar  meeting  when 
they  were  adopted,  some  of  the  individual  members  of  the 
board  were  not  present ;  the  declaration  does  not  allege  that 
they  were  all  present.  By  the  act  of  the  majority  in  legal 
meeting  assembled,  the  by-laws  became  bindings  on  the  com- 
pany in  the  same  manner  as  though  all  the  directors  had  been 

186 


1S7  CASES  IN  THE  SUPREME  COURT. 

CWiill «.  KfelAouauo  Kutaal  InsunubM  OoiniMaj. 


present ;  it  was  the  act  of  all,  and  may  well  be  so  alleged  in 
the  declaration. 

5.  It  is  also  contended  that  the  conrt  below  erred 
[188]  in  'charging  the  jury  that  one  of  the  by-laws  o&red 
in  CTidence,  viz. :  art  ii,  sec  2,  was  valid ;  that  the 
corporation  had  power  nnder  their  charter  to  adopt  it ;  and 
that  it  was  a  contract  to  which  the  defendants  below  were 
parties,  and  was,  therefore,  binding  upon  them. 

The  charter  of  the  corporation  empowered  the  president 
and  directors  to  ^^  adopt  snch  by-laws  and  regulations  for 
the  transaction  of  the  business  of  said  company,  as  they 
might  deem  expedient,"  etc. :  §  13.  A  copy  of  the  by-law  in 
question  will  be  found  in  the  precediug  statement  of  the  case. 
It  is  contended  that  even  under  this  general  language  of  the 
charter,  the  corporation  had  no  power  to  adopt  this  by-law, 
because  it  created  ^forfeUmre.  The  power  of  a  corporation 
to  enforce  its  by-laws  properly  made,  by  pecuniary  penalties 
competent  and  proportionable  to  the  offense,  will  not  be 
doubted  :  Ar^g.  and  Ames  on  Gorp.y  200.  But  it  has  been 
decided  that  they  cannot  be  enforced  by  a  forfeiture  of  the 
property  or  stock  of  the  defaulting  corporator:  JSirk  v, 
JTaioea,  1 T,  JR.,  125  ;  Bart  v.  Mayor  of  Albany,  9  Wend., 
561 ;  In  the  matter  of  the  Long  lalcmd  JRailroad  Com- 
pan/g,  19  Wend.,  37.  A  forfeiture  implies  the  loss  of  an 
interest  in  property,  or  the  being  deprived  of  some  legal 
rights  belonging  to  him  who  violates  the  by-law,  in  conse- 
quence of  such  violation.  Of  what  property  or  rights  are 
the  defendants  below  deprived,  by  the  operation  of  the 
by-law  in  question?  What  is  the  thing  forfeited?  The 
party  is  merely  compelled  to  pay  his  note  sooner  than  he 
otherwise  would  be  liable  to  pay  it,  or  a  larger  amount  than 
might  otherwise  be  required.  The  by-law  does  not  purport 
to  compel  him  to  pay  more  than  the  amount ;  but  to  enforce 
the  collection  of  the  whole,  to  be  held  in  the  treasury,  for 
the  payment  of  assessments  due  and  to  be  thereafter  made ; 
las 
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the  balance,  if  any  remained  after  the  payment  of  sach 
ments,  to  be  retomed  to  him  after  the  policy  shall 
hare  ^expired.  But  when  was  the  note  payable !  By  [189] 
its  yery  terms  it  was  payable  in  snch  portions  and  at 
such  times  as  the  directors  of  the  company,  agreeably  to  their 
act  of  incorporation,  might  require.  Under  the  charter  the 
whole  premium  might  have  been  required  in  advance.  K 
the  directors  require  the  whole  amount  to  be  paid  at  once, 
in  case  of  delinquency  in  the  payment  of  any  installment,  it 
seems  to  me  to  be  precisely  in  accordance  with  the  terms  of 
the  contract ;  and  surely  that  cannot  be  deemed  a  forfeiture 
which  provides  for  the  collection  of  a  sum  agreed  to  be  paid, 
precisely  according  to  the  terms  of  that  agreement. 

But  this  suit  is  not  brought  to  enforce  a  penalty ;  it  is  upon 
the  defendants'  written  contract  to  pay  money,  with  the 
necessary  averments  to  show  their  liability  imder  it.  They 
stand  in  the  relation  of  contractors  simply  in  the  matter  here 
to  be  tried,  and  the  law  of  contracts  in  other  cases  must 
apply. 

It  was  competent  for  them  to  contract  to  pay  in  install- 
ments, or  on  a  contingency,  or  absolutely,  at  a  specified  time. 
The  by-law  in  question  was  in  force  when  their  note  was 
given,  and  a  copy  was  printed  on  the  back  of  the  policy 
executed  to  them  by  the  company  as  a  consideration  for  the 
note.  The  whole  tenor  of  the  transaction  shows  a  full  and 
perfect  understanding  on  their  part,  that  their  liability  was 
to  be  precisely  that  which  is  sought  to  be  enforced  in  this 
suit. 

We  are,  therefore,  of  opinion  that  the  by-law  was  valid ; 
and  that  the  court  below  properly  charged  the  jury  that  it 
was  a  contract  to  which  the  defendants  below  were  parties, 
and  for  this  reason  binding  upon  them. 

6.  It  is  also  contended  that  the  court  below  erred  in 
rejecting  the  evidence  offered  in  defense  of  the  action.  The 
facts  which  the  defendants  below  offered  to  prove,  were,  that 
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the  annual  meeting  of  the  stockholders  of  the  oorporationy 
regularly  called  for  the  purpose  of  electing  offioena^ 
[140]  *and  held  January  6,  1841,  was  adjourned  without 
day,  and  that  no  officers  were  elected,  or  any  other 
legal  business  done  at  said  meeting ;  that  from  that  time  to 
the  commencement  of  this  suit,  no  legal  meeting  of  the  com- 
pany had  been  held;  and  that,  during  the  whole  of  this 
period,  the  company  had  been  insolvent,  and  had  neglected 
and  refused  to  pay  their  debts.  The  evidence,  it  is  claimed, 
would  have  prevented  a  recovery  by  showing  a  dissolution  of 
the  corporation. 

The  charter  expressly  provides  that  the  first  directors  of 
the  corporation  should  remain  in  office  for  the  period  of  ono 
year,  or  imtil  others  were  chosen :  §  3.  And  also,  that  if  it 
should  at  any  time  happen  that  an  election  of  directors 
should  not  be  made  on  any  day  when,  pursuant  to  the  act,  it 
ought  to  have  been  made,  the  corporation  should  not,  for 
that  cause,  be  deemed  to  be  dissolved ;  but  it  should  be  law- 
ful, on  ai)|r  other  day,  to  hold  and  make  an  election  of  direct- 
ors, in  such  manner  as  shall  be  directed  by  the  by-laws  of  the 
company:    §  5. 

In  Slee  v.  Bloom^  6  JohM,  Ch.,  366,  it  was  held  that  a  cor- 
poration, whose  charter  contained  a  provision  precisely  like 
the  above,  was  not  dissolved  by  an  omission  to  elect  trustees^ 
for  more  than  two  years,  while  the  members  constituting  an 
integral  part  of  the  corporation  remained  m  esse  /  but  the 
old  trustees  continued  in  office  until  others  were  elected  in 
their  stead.  And  it  seems  to  be  the  better  opinion,  that  such 
would  be  the  case,  without  any  such  express  provision  in  the 
charter:  Ang.  and  Ames  an  Corp.j  77;  2  Kefn£s  Gam,y 
295,  'amd  cases  there  cited.  This  seems  to  have  been  the 
opinion  of  the  court  in  the  People  v.  UtrnJclej  8  Johns^ 
464.  At  all  events,  if,  after  a  failure  to  elect  new  directors, 
the  old  directors  should  continue  to  act,  no  objection  could  be 
taken  collaterally,  but  they  were  not  regularly  elected  at  the 
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proper  time,  or  that  the  corporation  was  dissolved  by 
reafion  thereof.  The  members  "^of  the  corporation,  [141] 
who  are  an  integral  part  thereof,  may  still  elect  new 
officers^  and  continne  their  business ;  and,  in  an  action  on  a 
contract  made  with  the  corporation,  such  an  objection  cannot 
be  available  to  defeat  a  recovery.  The  corporate  powers 
mnst  first  be  declared  forfeited  by  a  proper  adjudication,  in 
proceedings  had  for  that  express  purpose :  Ang.  and  Ames 
on  Oarp.j  77,  610 ;  Silver  Lake  Bcmk  v.  North,  4  Johns. 
Ch.y  373 ;  Trustees  of  Vernon  Society  v.  HiUsy  6  Cow.,  23. 

Applying  the  principles  established  by  the  authorities  last 
cited,  it  is  dea];  that  the  evidence  offered  to  prove  the  insol- 
vency of  the  corporation,  was  likewise  inadmissible.  For, 
although  such  insolvency  might  be  a  ground  for  adjudging 
the  corporate  rights  forfeited,  in  proceedings  against  the  cor- 
poration  for  that  express  purpose,  yet  it  cannot  be  inquired 
into  collaterally,  in  an  action  brought  by  the  corporation. 

Judgment  ajffmned. 


I    •   I 


\ 


Bradford   Oampbell,   Administrator  of  William  A   Clark, 

Appellant. 

In  this  statOi  a  widow  is  entitled  to  a  dower  in  wUd  UmdM, 

0 

Hotioe  to  tiie  administrator,  of  proceedings  in  the  probate  coort  (under  R  S.  1888, 
dL  9;  p.  SOS),  for  assigmnent  of  the  widow*B  dower,  is  not  neoeasaiy,  they  being 
wholly  between  the  widow  and  heirs  or  devisees,    (a) 

Appeal  from  the  probate  court  of  Livingston  county. 
William  A.  Clark  died  intestate,  leaving  a  widow,  Jacintha, 
and  heirs,  and  also  property  both  real  and  personal     Brad- 

(a)   The  statutes  in  regard  to  assignment  of  dower  have  undergone  some  modlflca- 
bnt  it  is  beUeved  that  this  decision  is  stlU  applicable:  C.  L.  1871,  S  4276. 
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ford  Campbell  was  duly  appointed  adminifltrator  of 
[143]   *the  estate,  and  had  partially  administered  upon  it, 

when,  Jnly  30, 1844,  the  widow  petitioned  the  probate 
court  (nnder  B.  S.  1888,  ch.  2,  p.  262),  to  appoint  conmiis* 
sioners  to  set  off  her  dower  in  all  the  real  estate  of  which  her 
hnsband  died  seized,  her  right  to  dower  not  being  disputed 
by  the  heirs,  etc  The  conrt  therenpon  appointed  three  com- 
missionerB  for  that  purpose,  who,  after  haying  dnly  qualified, 
proceeded  to  set  off  to  the  widow,  by  metes  and  bounds, 
dower  in  all  the  real  estate  of  the  deceased,  including  a  large 
quantity  of  wild  a/nd  uncuUi/oated  lands.  The  report  of 
the  conmiissioners  having  been  duly  made  and  filed,  the  pro- 
bate court,  on  the  15th  day  of  August,  1844,  ordered  and 
decreed  that  the  real  estate  therein  described,  be  set  off  to  the 
said  widow,  Jacintha,  as  her  dower,  etc.  Campbell,  the 
administrator,  who  had  not  been  notified  of  these  proceedingSj 
thereupon  appealed  from  this  decree  of  the  probate  court,  for 
reasons  which  sufficiently  appear  in  the  opinion  of  the  court 
delivered  by 

Bansom,  0.  J.  1.  The  first  objection  utged  against  the 
decree  of  the  court  of  probate  is,  that  by  it  dower  is  assigned 
in  wild  and  uncultivated  land  of  the  deceased.  Whether 
dower  should  be  allowed  in  wild  and  uncultivated  lands,  is  a 
question  which  has  been  much  mooted  in  this  coimtry,  and 
has  been  differently  settled  in  different  states. 

It  is  held  in  England,  that  a  widow  shall  not  be  endowed 
of  wild  lands,  because  to  clear  them  of  their  timber  would 
be  waste,  which  is  a  '^permanent  injury  to  the  inheritance,'' 
and  works  a  forfeiture  of  the  dower.  But  there  is  a  widely 
marked  distinction  between  the  state  of  things  in  England 
and  in  this  coimtry.  In  the  former,  it  is  said,  ^^  every  part 
of  every  tree  will  bring  cash,"  and,  consequently,  it  is  waste 
to  fell  and  clear  them  off  the  land  on  which  they  are 
[143]   growing.    But  in  the  latter,  lands  are  almost  ^wholly 
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wild  and  nncnltiyated,  and  nearly  valueless  till  cleared  of  the 
timber ;  hence,  many  of  the  American  conrts  have  decided^ 
that,  inasmuch  as  the  clearing  of  lands  enhances  their  yalne, 
it  is  beneficial  to  the  owner,  and  is  not  waste.  It  follows,  of 
course,  that  where,  by  the  established  law,  it  is  not  waste  to 
dear  wild  lands,  dower  shall  be  allowed  in  them. 

In  Pennsylvania,  Yirginia,  Tennessee,  ITorth  Carolina, 
and,  perhaps,  some  other  of  the  states,  tenants  in  dower  have 
been  allowed  to  dear  wild  lands;  and  in  the  latter  state,  it 
has  been  held  that  a  dowress  may  cut  timber  to  make  into 
staves  or  shingles,  if  that  be  the  common  and  only  beneficial 
use  of  the  land.  And  if  we  keep  in  view  the  object  of  the 
dower,  viz. :  the  support  of  the  wife,  and  the  maintenance 
and  education  of  the  children,  that  decision  will  be  found 
perfectly  consonant  to  reason  and  good  sense,  and  to  the  dic- 
tates of  humanity.  In  Massachusetts,  and  several  other  of 
the  older  states,  a  different  doctrine  prevails.  The  strict  rules 
of  the  English  law  have  been  adopted,  and  it  is  held  that 
there  shall  be  no  dower  in  wild  lands,  because  the  dearing 
of  them  would  be  waste,  and  f  orf  dt  the  estate :  HiUicurcPs 
Abr.,  71, 171. 

The  absurdity  of  applying  this  rule  in  the  existing  condi- 
tion of  this  country,  will  be  apparent,  when  we  consider 
what  is  the  doctrine  of  the  English  law  relative  to  waste. 
By  the  strict  rules  of  the  English  common  law,  it  would  be 
waste  not  only  to  convert  unproductive  forests  into  fruitful 
fields,  flowering  meadows,  and  green  pastures,  but  also  to 
reconvert  those  fields,  meadows,  and  pastures  into  forests. 
To  turn  arable,  meadow,  or  pasture,  into  wood  land,  or  to 
turn  arable  or  iwood  land  into  meadow  or  pasture,  are  all  of 
them  waste,  at  the  common  law ;  ^^for,  it  not  only  changes  the 
course  of  the  husbandry,  but  the  evidence  of  the  estate,'^ 
say  the  English  books ;  reasons  that  could  have  existed 
only  when  the  true  principles  of  *agriculture  were  little  [144] 
understood,  and  when  writen  conveyances  and  registry 
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laws  were  wholly  nnknown.  The  rotation  of  crops,  which 
can  only  be  resorted  to  by  changing  meadows  and  pastoree 
into  plough  land,  and  plough  land  again  into  grass  land,  is 
the  most  valuable  improvement  introduced  into  modem  agri- 
culture, and  has,  doubtless,  doubled  the  productions  of  the 
older  sections  of  our  country. 

The  reasons  upon  which  the  common  law  upon  this  sub- 
ject is  founded,  having  no  existence  in  our  state,  the  law 
itself  should  not  be  adopted;  and  this  court  has,  on  a  former 
occasion,  so  held.  In  the  case  of  Oodfroy  t;.  Brooks^ 
decided  at  the  January  term,  1841,  one  point  presented 
was,  whether  a  widow  should  be  endowered  in  wild  lands,  and 
the  question  was  determined  in  favor  of  the  demandant 
^^It  has  been  the  steady  policy  of  the  government,"  said 
Justice  Whipplb,  who  delivered  the  opinion  of  the  court  in 
that  case,  '^  to  encourage  the  sale  and  cultivation  of  the  vast 
body  of  waste  land  in  the  west,  and  this  policy  has  pro- 
duced results  truly  wonderful  It  has  made  Ohio,  which 
but  a  few  years  since  was  a  wilderness,  the  abode  of  more 
than  a  million  of  happy  and  free  people.  That  same 
policy  has  wrought  wonders  in  Indiana  and  Illinois,  and  in 
our  own  beautiful  peninsula.  Here  the  hand  of  industry 
has  been  at  work,  leveling  the  forest  and  reclaiming  the 
wilderness,  and  it  would  be  difficult  to  convince  a  Michigan 
farmer  that  a  tenant  in  dower  is  committing  waste,  or  doing 
a  permanent  injury  to  the  inhieTitance^  by  clearing  land  of  its 
surplus  timber  and  converting  it  into  a  beautiful  farm."  On 
a  review  of  this  question,  I  am  fuUy  confirmed  in  the  cor- 
rectness of  our  decision  of  it,  in  the  case  just  cited. 

2.  Again,  it  is  contended,  upon  this  appeal,|that  no  notice 
was  given  to  the  administrator,  or  to  the  creditors,  of  the 

proceedings  in  setting  out  the  dower. 
[145]       *The  statute  {B.  S.  1838,  Pt.  9,  TU.  1,  oh.  8,  j>. 

S63)  regards  the  assignment  of  dower  as  a  matter 
entirely  between  the  widow  and  heirs,  or  other  tenants  of 
ut 
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the  lancL  The  third  sectioa  of  the  chapter  above  cited,  pro- 
vides that,  ^^  when  a  widow  is  entitled  to  dower  in  lands  of 
which  her  husband  died  seized,  and  her  right  to  dower  is  not 
disputed  by  the  heirs  or  devisees,  or  any  person  claiming 
nnder  them  or  either  of  them,  it  may  be  assigned  to  her, 
etc.,  by  the  jndge  of  probate,  on  application  of  the  widow, 
or  any  other  person  interested  for  the  lands." 

By  the  fifth  section,  ^^if  the  dower  is  not  assigned  by 
jndge  of  probate,  nor  set  out  within  thirty  days  after  demand 
made  by  the  heir  or  other  tenant  of  the  freehold,  the  widow 
may  recover  the  same,  by  writ  of  dower,  in  the  courts  of 
common  law." 

Section  six  enacts  that  '^  when  a  widow  is  entitled  to  dower 
in  the  lands  of  which  her  hnsband  died  seized,  she  may  con- 
tinue to  occupy  the  same,  with  the  children  or  other  heirs 
of  the  deceased,  or  to  receive  one  third  part  of  the  rents, 
issues,  or  profits  thereof,  so  long  as  the  heirs  do  not  object 
thereto,  without  having  her  dower  assigned ;  and  whenever 
the  heirs  or  any  of  them,  shall  think  proper  to  hold  or 
occupy  their  shares,  in  severalty,  the  widow  may  claim  her 
dower,  and  shall  have  the  same  assigned  to  her,"  etc. 

Other  provisions  of  our  statutes,  it  is  true,  authorize  the 
sale,  by  the  administrator,  of  a  part  or  all  the  real  estate  of 
the  deceased,  for  the  payment  of  debts;  but  these  pro- 
visions, it  is  believed,  do  not  affect  the  widow's  right  of 
dower,  until  a  sale  for  such  purpose  is  actually  made. 

*The  heirs  of  a  deceased  insolvent,  are  entitled  to  [146] 
the  rents  and  profits  of  his  real  estate,  until  it  is  sold 
for  the  payment  of  his  debts ;  for  the  real  estate  descends  by 
law  to  the  heirs,  and  they  accordingly  may  enter  immediately, 
and  may  remain  rightfully  in  possession,  imtil  the  adminis- 
trator, in  behalf  of  the  creditors,  shall  sell  it,  pursuant  to 
Koense  obtained  for  that  purpose. 

The  Kevised  Statutes  of  1838,  p.  267,  ch.  1,  §  1,  provide 
that,  ^'  When  any  person  shall  die,  seized  of  any  lands,  tene- 
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ments  or  hereditaments,  or  of  any  right  thereto,  or  entitled 
to  any  interest  therein,  in  fee  simple,  or  for  the  life  of 
another,  not  having  lawfully  devised  the  same,  they  shall 
descend,  subject  to  his  debts,  in  manner  following/'  etc. 
By  section  12,  of  the  same  chapter,  it  is  provided,  that 
nothing  therein  contained  shall  affect  the  title  of  a  widow 
as  tenant  in  dower.  The  statute  nowhere  authorizes  the 
administrator  to  take  possession  of  the  real  estate  to  the 
exclusion  of  the  heirs.  If  there  be  heirs,  he  cannot  inter- 
fere with  the  lands  any  farther  than  it  may  be  necessary  for 
the  purpose  of  making  an  inventory  and  appraisal  of  the 
estate,  real  and  personal ;  for  the  care  and  disposition  of  the 
personal  property ;  and  for  the  sale  of  the  real  estate,  when 
it  is  found  necessary  for  the  payment  of  debts,  etc.  We 
conclude,  consequently,  that  the  admeasurement  and  assign- 
ment of  dower  are  proceedings  which  concern  the  widow  and 
heirs  alone. 

Our  statute  has  modified  the  common  law,  so  far  only,  as 
to  authorize  the  judge  of  probate  of  the  proper  county,  to 
assign  dower,  if  the  heir  or  tenant  in  possession  n^Iect  or 
refuse  to  do  so,  instead  of  driving  the  widow  to  her  writ 
of  dower. 

Our  probate  act  is  borrowed  from  Massachusetts ;  it  is 
also  substantially  like  that,  of  New  York,  so  far  as  it 
[147}  respects  *the  particular  question  we  are  now  consider- 
ing. The  statutes  of  both  those  states,  like  our  own^ 
do  not  require  notice  to  be  given  to  administrators,  of  the 
application  to  the  judge  of  probate  for  the  assignment  of 
dower,  or  of  the  time  of  the  admeasurement  by  the  commis- 
sioners, or  of  the  confirmation,  by  the  probate  court,  of  their 
return.  And  I  have  been  unable  to  find  any  case  in  either  of 
the  states  mentioned,  in  which  such  notice  was  adjudged 
necessaiy.  Notice  to  the  heirs,  however,  or  the  tenant  in 
possession,  of  all  the  proceedings,  is  requisite  in  both. 

In  those  states,  too,  the  administrator  is  authorized  to  sell 
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real  estate  for  the  payment  of  debts,  when  the  personal  effects 
are  insufficient,  in  the  same  manner  as  in  this  state  prior  to 
onr  statute  of  1843. 

Suppose  the  heir  should  set  out  the  dower  to  the  satisfac- 
tion of  the  widow,  as  he  maj  do,  that  would  be  good,  cer- 
tainly, as  to  all  except  the  creditors,  and  equally  so  as  to 
them,  until  it  should  be  f oimd  necessaiy  to  sell  land  for  the 
payment  of  their  debts.  The  administrator,  clearly,  would 
not  be  entitled  to  notice  of  such  proceeding ;  and,  the  assign- 
ment of  dower,  by  the  judge  of  probate,  is  substituted  for 
setting  it  out  by  the  heir,  when  he  neglects  to  do  it.  Neither 
affects,  in  the  slightest  degree,  the  rights  of  creditors. 

At  common  law,  the  heir  can  assign  dower  without  resort- 
ing to  any  court;  and  the  right  is  not  impaired  by  any  pro- 
visions of  the  statute  for  its  admeasurement.  The  proceed- 
ings by  petition  before  the  courts,  for  the  admeasurement 
and  assignment  of  dower,  cannot  affect  or  prejudice  the  right 
to  dower,  or  the  legal  or  equitable  har  to  it.  Those  rights, 
if  litigated,  remain  open  for  inspection  in  the  ordinaiy  course 
of  justice :    Lombert  on  Dower ,  p.  98. 

By  our  statute  (^R.  S.  1838,  jpp.  311,  312,  313),  the  admin- 
istrator is  authorized  to  sell  a  part,  or  the  whole  of 
the  *real  estate,  if  necessary,  for  the  payment  of  [148] 
debts,  upon  obtaining  license  therefor ;  but  no  such  - 
license  shall  be  granted  until  fourteen  days'  notice  of  the 
petition,  and  of  the  time  and  place  of  hearing  the  same,  shall 
have  been  given  to  all  persons  interested  in  the  estate,  that 
they  may  appear  to  show  cause  why  license  to  seU,  should 
not  be  granted.  The  notice  here  provided  for,  is  for  the  pro- 
tection of  the  rights  of  the  widow  and  heirs ;  and  they  may 
prevent  the  sale,  by  giving  bonds  for  the  payment  of  the 
debts,  or  showing  any  sufficient  cause  why  the  same  should 
not  be  made.  If,  however,  no  bond  be  given,  and  no  good 
cause  be  shown  against  the  sale,  the  administrator  shall  be 
licensed  to  sell  a  part  or  the  whole,  etc.    Where,  after  dower 
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has  been  assigned,  there  are  lands  of  the  deceased  remaining 
sufficient  to  paj  all  the  debts,  creditors  can  be  in  no  way 
affected  by  the  assignment  of  dower.  But,  where  it  is  found 
necessary  to  sell  the  whole  of  the  real  estate,  and  the  whole 
is  inadequate  to  pay  aU  the  debts,  as  the  sale  must  be  made 
subject  to  the  widow's  right  of  dower,  the  creditors  are,  or 
may  be  affected  by  the  proceedings  assigning  dower.  And  it 
would  seem  that  the  administrator  who  represents  the  credit- 
ors, ought,  in  such  case,  to  be  notified  of  such  proceedings, 
upon  the  general  principle  that  parties  to  be  affected  by 
legal  proceedings  are  entitled  to  notice. 

But  as  the  Revised  Statutes  (of  1838)  do  not  abridge  the 
rights  of  the  widow,  or  change  the  mode  of  enforcing  them, 
except  to  provide  additional  facilities  therefor,  by  applica- 
tion to  the  probate  court  for  the  assignment  of  her  dower; 
and,  as  they  contain  no  provision  for  notice  to  the  adminis- 
trator, I  incline  to  think  that  none  is  requisite,  even  under 
those  statutes. 

The  probate  act  of  1840,  however,  it  seems  to  me, 
[149]  puts  *this  question  entirely  at  rest.  That  act,  after 
making  sundry  amendments  to  the  Bevised  Statutes 
in  relation  to  sales  of  real  estate  by  administrators,  goes  on 
to  provide  (section  13,  p.  63),  that  ^^  the  executor  or  admin- 
istrator shall,  in  the  first  plftce,  pay  out  of  the  moneys  arising 
from  such  sale,  the  charges  and  expenses  thereof.  They  shall 
next  satisfy  any  claim  of  dower  which  the  widow  of  the  tes- 
tator or  intestate  may  have  upon  the  land  so  sold,  by  the 
payment  of  such  sum  in  gross,  to  be  ordered  by  the  judge 
of  probate,  as  shall  be  decreed,  upon  the  principles  of  law 
applicable  to  annuities,  a  reasonable  satisfaction  for  such 
claim,  if  the  widow  shall  consent  to  accept  such  sum  in  lieu 
of  her  dower,"  etc. 

The  next  section  provides,  that  ^^if,  after  reasonable  notice 
for  such  purpose,  no  such  consent  be  given,  the  judge  of  pro- 
bate shall  set  apart  one-third  part  of  the  purchase  money  to 
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4Bati8fy  Buch  claim,  and  the  executor  or  administrator  shall 
invest  the  same  in  permanent  securities,  on  annual  interest, 
which  interest  shall  be  paid  to  the  widow  of  the  testator  or 
intestate  during  her  life." 

Under  this  law  it  was  that  the  rights  of  the  demandant 
in  this  case  became  fixed ;  and  it  is  most  obvious  that,  what- 
ever proceedings  may  have  been  had,  in  the  setting  out  or 
•assigning  of  dower,  they  could  in  no  way  prejudice  or  affect 
the  rights  of  creditors,  or  the  administrator ;  consequently, 
neither  could  insist  upon  notice  of  such  proceedings. 

The  decree  of  the  probate  court  must  be  affirmed. 

Peck  argued  the  cause  for  the  appellant,  and  0,  Sawhi/M 
^contra. 


*Spaflbrd  and  Tileston  v.  Boadh.  [^^0] 

A  ]0T7  on  real  eatate  Is  not  apr<ina  facte  satisfaction  of  tlia  debt    (a) 

An  alia9fi.  fa.  Issaed  on  retom  of  a  preyious  execution  leyied  upon  real  eatate  which 
remained  unsold  for  want  of  Udders,  is  irregular  merely,  but  not  TOld. 

« 

&>,  also,  non-compllanoe  bj  the  sheriff  with  the  requlrementa  of  the  statute  in 
regard  to  the  levy,  advertisement,  or  sale  of  real  estate,  is  mere  irregularity,    {b) 

And  such  liregularitleB  must  be  complained  of  in  due  time,  bj  motion,  or  they  will 
he  waived. 

A  motion  to  set  aside  an  execution  and  proceedings  under  it  for  irregularity  merelyt 
made  five  yean  after  sale  of  real  estate  by  virtue  of  the  execution,  is  too  late.  (c> 

The  tide  of  a  porehaser  of  real  estate  sold  on  execution,  is  not  affected  by  the  Insuf- 
ficiency of  the  sheriff's  return  to  the  execution.  The  sheriff's  certificate  of  sale 
and  deed,  and  not  his  return,  are  the  evidence  of  such  title. 

(a)   See  F.  ft  IL  Bk.  v.  Kingsley,  pott^  879;  Thurber  r.  Jewetti  S  Mioh.,  608;  803; 
Benxy  r.  Oiegory,  89  Hich.,  68, 69. 

(6)   See  Bamet  v.  Baker,  8  Mich.,  879. 

<c)   See  People  v.  Judges  of  Calhoufi  Circuit  Court.  1  Doug.,  417. 
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Case  reserved  from  Oakland  circuit  court  Spafford  and 
Tileston  obtained  a  jndgment  in  the  circuit  court  against 
Beach,  on  which  a  ft.  fa.  was  issned  November  14,  1837  ^ 
and,  at  the  Maj  term,  1838,  the  ft.  fa.  was  returned  levied 
upon  real  estate  of  the  defendant,  which  had  been  advertised 
for  sale,  and  remained  unsold  for  want  of  bidders.  In  Octo- 
b^,  1839,  an  aUoA  ft.  fa.  was  issued  on  the  same  judgment, 
by  virtue  of  which  other  real  estate  of  the  defendant  was- 
levied  upon,  and,  in  March,  1840,  sold  to  the  plaintiffs.  The 
sherifE  made  return  of  his  proceedings  on  the  aliaa;  but  it 
did  not  appear  therefrom,  whether  notice  of  the  levy  was- 
given  to  the  defendant,  or  to  the  person  in  possession  of  the 
property ;  when  or  what  manner  notice  of  sale  of  the  prop- 
erty was  given ;  whether  notice  was  given  of  postponements, 
of  the  sale  which  appeared  to  have  been  made;  or  where 
the  sale  took  place ;  and  it  sTppeared  that  the  property  con- 
sisted of  several  distinct  parcels  which  were  sold 
[151]  together  *f  or  a  gross  sum,  and  not  separately.  The 
return  also  omitted  to  state  that  there  were  no  gooda 
and  chattels  of  the  defendant  whereon  to  levy. 

In  January,  1845,  the  defendant  moved  the  circuit  court 
to  set  aside  the  oliaa  ft.  fa.  and  all  the  proceedings  under 
it,  and  in  support  of  the  motion, 

A.  D.  Fraser  (with  whom  was  Geo.  W.  Wtsfier)  con- 
tended that  the  aUas  ft.  fa.  was  irregular  and  void  for  the 
following  reasons : 

1.  Because  it  was  issued  while  there  was  a  subsisting  levy 
undisposed  of,  by  virtue  of  a  former  execution  on  the  same 
judgment:  1  Ohioy  214;  2  Id.y  224;  Oro.  Eliz.,  237;  1 
BlacJcf.,  289 ;  1  8alh.y  322 ;  2  Ld.  Raym.^  1072 ;  4  Jfow., 
408 ;  1  JoJma.y  290 ;  7  Id,  428  ;  12  Id,  207 ;  6  Mod.,  297, 
800;  2  Tidd's  Pr.,  937;  2  Bac.  Ahr.,  720;  6  EtU,  572; 
7  «n^.,  14 ;  16  Mass.,  63 ;  3  Cow.,  30 ;  9  Mom.,  142 ;  Grah. 
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I^r.y  405,  406 ;  1  Arch.  Pt.,   296 ;  R.  L.  1838,  f.  424, 

2.  Because  it  waB  issued  more  than  a  year  and  a  day  after 
the  retnm  day  of  the  original  fi.  fa.  without  revival  of  the 
judgment,  or  order  of  the  court :  1  Arch.  Pr.^  282 ;  2  Id.y 
9» ;  2  Tidd'%  Pr.,  1102, 1108 ;  11  Mass.,  896 ;  2  H(no.,  614 ; 
«  Wend.y  661 ;  8  Am.  Com.  Lcm^  150 ;  12  Wmd.y  490 ;  19 
Lane  Lib.y  49. 

3.  The  proceedings  under  the  aUas  fi.  fa.  were  irregular 
and  void,  because  it  does  not  appear  from  the  sherifPs  return 
that  the  requirements  of  the  statute  were  complied  with  in 
levying,  advertising,  and  selling  the  property :  5  Am,.  Com. 
Zawy  196,  206,  207 ;  9  Mass.,  236  ;  1  J?,  cfe  A.,  40 ;  B.  8. 
1888,  pp.  823,  824.  And  also,  because  it  does  not  appear 
therefrom  that  there  were  no  goods  and  chattels  of  the 
-defendant  whereon  to  levy :  9  Cow.,  274 ;  1  Wheat.,  213  ; 
S.  8.  1838,  pp.  452,  453,  §§  11, 16. 

The  alias  fi.  fa.  was  not  msteij  voidahle,  but  void ; 
1  *Ohio  P.,  218  ;  6  Id.,  2 ;  7  Cow.,  70,  735 ;  5  Whed.  [152] 
Am,.  C.  L.,  208, 190 ;.  and  defects  which  render  pro- 
-ceedings  void  are  not  waived  by  delay  in  taking  advantage 
of  them :     Orah.  Pr.,  705. 

The  plaintifb  are  not  to  be  regarded  as  hona  fide  pur- 
i^hasers,  but  are  chargeable  with  notice  of  all  defects  in  the 
proceedings:  2  CoMiee,  61 ;  1  Cow.,  641,  645,  622 ;  2  EiU, 
«29. 

8.  T.  Douglass  and  0.  D.  Richa/rdson,  contra.  The  levy 
under  the  fi.  fa.  was  lost  by  lapse  of  time  and  failure  of  the 
plaintiffs  to  enforce  it  before  the  alias  issued :  7  iT.  Samp., 
584,  585 ;  R.  L.  1833,  424,  §  2 ;  8.  L.  1841,  p.  46,  §  5, 
p.  152,  §  5.  At  all  events,  it  was  competent  for  the  plain- 
tiffs at  any  time  to  release  that  levy,  and  the  taking  out  the 
4xlias  was  a  release  of  it :  Bv/mha/m  v.  Cofim,  8  If.  Hamp., 
180,  and  cases  next  cited.    The  levy  under  the  fi.  fa.  being 
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upon  real  estate,  was  no  satufacUan  of  the  judgment,  and 
did  not  affect  the  plaintiffs'  right  to  further  execution  thereon. 
Gregory  v.  Starh^  8  Scam.  {IU.\  611,  and  the  following 
cases,  which  assert  that  a  plea  to  debt  on  judgment,  alleging 
execution  issued  and  levied  or  extended  upon  real  estate,  ia 
no  bar  to  the  action :  Ladd  v,  JSlurU,  4  Masa.y  403 ;  14 
Mass.,  878 ;  Shepherd  v.  Bowe,  14  Wend,^  260 ;  Taylor  v. 
Ha/Mtey,  4  Silly  619 ;  Tate  v.  Andersorij  9  Ma88.j  89 ;  Burnn 
ham,  V.  Coffm,y  9upra,  The  alias  is  not  irregular,  merely 
because  when  it  issued,  a  return  had  not  been  made  to  the 
original  execution,  showing  that  it  had  been  completely  exe- 
cuted. The  court  will  look  at  the  facts,  and  if  there  haa 
been  no  oppression,  will  sustain  the  alias  :  Dicas  v.  Wamey 
25  E.  a  L.  i?.,  158 ;  Grem  v.  Elgie,  ZB.&  Ad,,  437 ;  2 
Tidd  '*  Pr.,  1073.  At  most,  the  aUas  fi.  fa,  is  merely  erro- 
neous and  voidable,  and  proceedings  under  it  before  it  is  set 
aside  are  valid :  Woodcock  cfe  Bennett,  1  Cow,,  734 ; 
[153]  *Mitchdl  V.  Evans,  5  Bow.  {Miss,),  551;  SctiU  v. 
Godbolt,  4  Alab.j  324 ;  Patrick  v.  Johnson,  8  Lev,y 
404 ;  Sherley  v.  Wright,  1  Salk.,  273 ;  2  Ld.  Baym,,  775. 

The  alias  is  not  irregular  because  issued  more  than  a  year 
and  a  day  after  the  return  of  the  original  fi,  fa.  without 
.  renewal  of  the  judgment :  R.  S,  1838,  451,  §  6  ;  Thorp  v. 
Fowler,  5  Cmo.,  446 ;  Tidd^s  Pr.,  1103 ;  Mayor  v.  Ecerir 
son,  1  Cow.,  36 ;  Larrvpdt  v.  Whitney,  2  Scam.  {JU.),  441 ; 
1  BTarr,  {Bel.),  18 ;  Scull  v.  Gadbolt,  4  Alah.,  326. 

As  to  the  alleged  defects  in  the  sheriff's  return.  The 
plaintiffs'  title  cannot  be  affected  by  the  sheriff's  nofKom- 
pUa/nce  even,  with  all  the  specific  requirements  of  the  statute 
respecting  the  advertisement  and  sale ;  at  all  events,  it  in  no 
wise  depends  upon  the  sheriff's  return,  or  is  affected  by  ita 
insufficiency;  but  upon  the  sheriff's  certificate  of  sale  and 
deed :  Jackson  v.  Steinhwrgh,  1  Johns.  Ca.,  158.  The  casea 
cited  from  England  and  the  Kew  England  states  are  entirely 
inapplicable,  as  there  lands  are  extended,  and  the  writ,  with 
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the  return  indorsed,  is  recorded,  and  constitutes  the  only  eyi- 
dence  of  title. 

This  motion,  being  to  set  aside  proceedings  for  irregularity 
merely,  should  have  been  made  at  the  first  opportunity ;  it 
comes  too  late. 

GooDWifiT,  J.,  delivered  the  opinion  of  the  coilrt. 

A  levy  on  real  estate  is  not,  as  is  a  levy  on  personal  prop- 
erty, ^jprvma  fade  satisfaction  :*  Shepherd  v.  JSowej  14 
Wend.y  260 ;  Taylor  v.  Bcmney,  4  HiU,  619.  In  the  latter, 
the  sheriff  takes  possession  of  the  property ;  in  the  former 
not,  and,  even  after  sale  and  conveyance,  ejectment  must  be 
resorted  to  by  the  purchaser  in  order  to  obtain  possession. 
The  issuing  of  the  aUaa  fi.  fa.,  while  there  was  a 
levy  by  virtue  of  a  former  execution,  on  real  *estate,  [154] 
which  remained  undisposed  of,  was,  therefore,  a  mere 
irregularity.  So,  also,  of  the  sheriff's  supposed  non-compli- 
ance with  the  law,  in  the  particulars  mentioned  in  his  pro- 
ceedings under  the  aUas,  appearing  from  his  return.  These 
were  mere  irregularities ;  and  the  return  is  not,  imder  the 
statute,  the  evidence  of  title,  but  there  must  be  a  certificate 
and  deed. 

The  errors  complained  of,  being  mere  irregularities,  should 
have  been  taken  advantage  of  in  due  time  by  motion. 
Here  the  motion  was  made  in  January,  1845 ;  the  sale  was  in 
1840.    The  motion  comes  too  late. 

Motion  denied. 

*Am  to  bow  far  a  levy  on  personal  property  Is  to  be  deemed  a  satisfactioii  of  the 
debt^  see  Farmen  St  Mechanics'  Bank  ▼.  Eingslej,  po&t, 
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JaokKm  ▼•  Sheldon  and  others— In.  Xnor. 

The  juBtioes'  act  of  1841  {&  Z.  1841,  p.  81)  did  no 
anthorize  the  renewal  of  an  execution  on  a  jostice's  jndg< 
ment  returned  nnBatisfied  for  want  of  goods  and  chattels, 
bnt  provided  that  a  fnrfiher  execution  might  thereupon  be 
issued  (§  80) ;  and  it  repealed  the  statute  previously  in  force 
authorizing  such  renewals  (jS.  8.  1838,  p.  395,  §  30),  with 
this  saving  clause:  "  The  repeal  shall  not  affect  any  act  done, 
or  any  right  accruing  or  accrued,  or  established,  or  any  suit 
or  proceeding  commenced,  in  any  civil  case,  but  the  pro- 
ceedings in  every  such  case  shall  be  conformed,  when 
necessary,  to  the  provisions  of  this  act."  (§  173.)  JSdd, 
that,  notwithstanding  this  saving  clause,  an  execution  issued 
before  the  act  took  effect  could  not  be  renewed  after  that 
time. 
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PRESENT: 
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HoK.  CHARLES  W.  WHIPPLE, 

Hon.  ALPHEUS  FELCH,  V    Juanoi 

How.  DANIEL  GOODWIN, 


\ 


Hiram  Smithy  Adna  Lewis  and  Elisha  Thornton,  t.  Samnel 

Barstow. 

A  ooutmet,  the  oomddenttloii  or  ol«]ect  of  which  is  in  Tiolatloii  of  Uw,  is  void,  and  a 
coortof  justice  will  not  lend  its  aid  to  enforce  it.    (a) 

Bat  a  snbseqnent  contract,  if  unconnected  with  the  iUegal  set,  and  for  anew  consid- 
eratfon,  is  Talid  and  will  be  enforced,  although  it  may  have  grown  out  of  the 
Illegal  transaction,  and  the  party  to  whom  the  promise  was  made  may  have  had  a 
knowledge  of  it. 

AMmanptU  upon  a  promissoiy  note  for  f  1,000,  made  by  the  defendants  and  payable 
to  the  plaintifL  The  origin  and  consideration  of  the  note  were  as  follows:  The 
Fanners*  Bank  of  Homer,  an  institution  organised  under  the  general  banking 
law  of  this  state  (S.  L.  1887,  p.  76),  drew  certain  drafts,  on  one  W.,  to  the  amount 
of  $12,000,  payable  four  months  after  date,  which  drafts  W.  was  induced  to 
accept  for  the  accommodation  of  the  bank,  by  its  depositing  with  him  $15,000  of 
Its  own  bills,  io  teeure  and  indemnify  him  for  such  acceptances.  The  drafts  were 
negotiated,  and,  the  bank  failing  to  provide  for  their  payment  at  maturity,  were 

(a)   See  1  Doug.,  401;  Post,  830,  296, 191. 
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dishonored.  Afterwards,  the  defendants  (who,  with  others,  w«re  directors 
[156]|    of  the  bank  where  *the  drafts  were  drawn,  and  as  such  indiTidually  liable 

for  its  debts,  acoording  to  the  terms  of  the  general  banking  law),  in  oon- 
■Ideration  of  the  deliveiy  to  them  by  W.  of  the  f  16,000  of  bills  of  the  bank 
deposited  with  him  as  above  mentioned,  made  and  delivered  to  the  plaintiff  the 
note  in  question,  and  also  assigned  to  him  certain  other  secnzitleB,  upon  the  trust, 
that  he  should  collect  the  moneys  due  and  to  become  due  thereon,  and  apply  the 
same  to  the  payment  of  the  drafts  drawn  upon  W.,  and  in  indemnifying  W. 
•gainst  his  acceptances  thereof,  etc.  Held,  that^  admitting  the  unoonstitution^ 
ality  of  thegeneral banking  law,  in  so  far  as  it  purports  to  confer  corporate 
powers,  and  the  consequent  Illegality  of  the  drafts  and  bOIs,  yet,  that  the  note 
and  trust  were  untainted  by  such  illegality,  but  were  a  new  and  separate  trans- 
action based  upon  the  fact,  that  the  holder  of  the  drafts  had  advanced  a  full  con* 
sideration  for  them,  which  in  justice  and  equity  ought  to  be  paid  to  htm;  and  that 
the  consideration  of  the  note,  viz.:  the  delivery  by  W.  to  the  defendants  of  the 
bills  of  the  bank,  and  the  object  of  the  note  and  trust,  viz.:  to  provide  for  the 
payment  of  thedrafts,  were  legal  and  valid. 

Held,  also  (affirming  Wheelock  v.  Bice,  1  Doug.,  287),  that  the  plaintiff  was  entitled 
to  recover  on  the  note,  without  showing  that  W.  had  been  damnified  by  reason  of 
his  acceptances  of  the  drafts. 

Error  to  Calhoun  circuit  court.  Assumpsit  Barstow 
was  the  plaintiff  below,  and  declared  against  Smith,  Lewis 
and  Thornton,  as  makers  of  a  promissory  note  for  $1,000, 
dated  April  15,  1841,  and  payable  to  him,  with  interest,  on 
the  first  day  of  March,  1842,  at  the  Farmers  &  Mechanics' 
Bank  of  Michigan.     Plea,  the  general  issue. 

In  defense  of  the  action,  the  defendants  below  gave  in 
evidence  a  certain  declaration  of  trust,  executed  to  them  by 
Barstow,  on  the  day  of  the  date  of  the  note,  which  recites 
that  on  the  5th  day  of  August,  1888,  Asahel  Finch,  Jr., 
being  cashier  of  the  Farmers'  Bank  of  Homer,  in  this  state, 
as  such  cashier,  made  two  drafts  or  bills  of  exchange  of 
$6,000  each,  on  John  A.  Welles,  then  cashier  of  the 
Farmers  &  Mechanics'  Bank  of  Michigan  at  Detroit^  payable 
at  the  Troy  City  Bank,  four  months  after  datej  that  the 
Farmers'  Bank  of  Homer  having  no  funds  in  the  hands  of 
Welles,  or  of  the  bank  of  which  he  was  cashier, 
[157]  Finch  applied  to  Welles  to  accept  the  drafts,  *prom- 
ising  to  provide  for  their  payment,  and,  to  secure 
and    indemnify  him   for  such   acceptances,  deposited  with 
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him  $15,000,  nominal  value,  of  the  bills  of  the  Farmers' 
Bank  of  Homer;  that,  thereupon,  Welles  accepted  the 
drafts  for  the  accommodation  of  said  bank ;  that  the  drafts 
were  not  provided  for  or  paid,  but  were  dishonored,  and 
were  then  in  the  hands  of  the  attorneys  of  the  Troy  City 
Bank,  the  holders,  for  collection ;  that  Smith,  Lewis  and 
Thornton  (the  defendants  below),  were,  with  other  persons, 
directors  of  the  Farmers'  Bank  of  Homer,  when  the  drafts 
were  drawn ;  that  Welles  had,  on  the  day  of  the  date  of 
the  instrument,  delivered  to  them  the  bills  of  said  bank 
deposited  with  him ;  and  that,  in  consideration  thereof,  they 
had,  on  the  day  of  the  execution  of  the  instrument,  assigned 
to  Barstow  certain  mortgages,  and  had  also  executed  to  him 
certain  other  securities,  of  which  the  note  in  question  was 
one.  The  instrument  then  proceeds  to  declare  the  trusts 
upon  which  such  securities  were  delivered  to  and  held  by 
Barstow,  viz.  : 

1.  To  collect  and  receive  the  moneys  due  and  to  become 
due  upon  said  securities. 

2.  To  apply  the  money  collected  or  received  thereon,  in 
payment  of  the  two  drafts,  and  in  indemnifying  Welles 
against  his  acceptances  thereof. 

3.  To  fuasign  the  securities  to  Welles  for  his  own  use, 
whenever  he  should  pay  or  take  up  the  drafts,  so  that  neither 
the  Farmers'  Bank  of  Homer,  nor  the  defendants,  as  direc- 
tors or  stockholders  thereof,  should  be  longer  liable ;  or  to  the 
Troy  City  Bank,  whenever  that  bank  should  accept  them  in 
payment. 

The  instrument  further  provides  that  the  defendants,  with 
the  written  consent  of  Welles,  might  modify  the  trusts  in  any 
way  not  inconsistent  with  their  main  object,  which  is  stated 
to  be  to  indemnify  Welles  against  his  acceptances. 

*It  was  admitted  on  the  trial  that  the  Farmers'  Bank   [168] 
of  Homer  was  an  institution  organized  under  the  gen- 
eral banking  law  of  this  state  (/SI  X.  1837,  ^.  76) ;  that 
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the  drafts  had  never  been  paid ;  and  that  a  salt  had  been 
broaght  npon  them  by  the  Troy  Oitj  Bank,  and  was  then 
pending  in  this  court 

Upon  this  evidence,  the  counsel  for  the  defendants  below 
r^uested  the  court  below  to  charge  the  jury,  that  the  plain- 
tiff was  not  entitled  to  recover  on  the  note. 

1.  Because  it  was  given  for  an  illegal  consideration  and 
object,  viz. :  to  provide  means  for  the  payment  of  bills  or 
notes  issued  by  the  Farmers'  Bank  of  Homer,  an  institution 
which  had  no  legal  existence,  the  law  under  which  it  was 
organized  being  unconstitutional  and  void. 

2.  That  If  the  bank  had  a  legal  and  constitutional  exist- 
ence, the  drafts  were  illegal,  in  not  being  payable  on  demand 
without  interest. 

3.  That  the  note  was  made  and  delivered,  and  the  other 
securities  were  assigned  to  the  plaintiff  below,  for  the  pur- 
pose of  indemnifying  Welles,  and,  unless  the  jury  believed 
that  he  had  been  damnified  by  reason  of  the  acceptances,  the 
plaintiff  below  was  not  entitled  to  recover. 

The  court  refused  so  to  instruct  the  jury,  but  charged 
against  the  defendants  below  on  the  several  points  presented. 
The  defendants  below  excepted,  and,  a  bill  of  exceptions  hav- 
ing been  signed,  removed  the  cause  into  this  court  by  writ  of 
error. 

T.  JSameyny  for  the  plaintifb  in  error. 

S.  Ba/rstoWy  in  person. 

OooDwnr,  J.,  delivered  the  opinion  of  the  court 
Upon  the  exception  taken  to  the  refusal  of  the  court  below 
to  charge  the  jury  as  requested  on  the  first  point,  the  plain- 
tiffs in  error  now  insist : 
[159]       ''^First,  That  the  consideration  of  the  note  was  the 
delivery  to  them  by  Welles  of  the  bills  of  the  Farm- 
ers' Bank  of  Homer,  deposited  with  him  to  secure  and 
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indemnify  him  against  his  acceptances,  and  that  the  bills 
being  illegal  bj  reason  of  the  unconstitutionality  of  the  gen- 
eral banking  law,  such  consideration  was  illegal,  and  the  note 
was  therefore  void. 

Secondly,  That  the  drafts  were  illegal  for  the  same  rea- 
son ;  and  that  the  object  for  which  the  note  was  made  and 
the  trust  created,  was  to  provide  for  the  payment  of  the 
drafts,  and  that  the  trust  was  illegal  and  the  note  therefore 
void. 

The  counsel  for  the  defendant  in  error  insists,  that  the  first 
question  is  not  raised  by  the  exception,  because  the  charge 
sought  from  the  court  was,  that  the  note,  having  been  given 
to  provide  means  for  Hiepdj/ment  of  bills  or  notes  issued  by 
an  institution  having  no  legal  existence,  was,  therefore,  void ; 
and  that  the  note  was  not  given  to  provide  for  the  payment 
of  the  bank-bills  delivered. 

The  office  of  a  bill  of  exceptions  is  to  bring  before  the 
court  legal  propositions  decided,  which  do  not  appear  on  the 
record ;  and  enough  of  the  facts  upon  which  the  propositions 
arise  should  be  given,  to  show  their  materiality.  At  the 
same  time,  no  question  which  might  arise  on  the  facts,  will 
be  noticed  by  the  court  of  review,  that  is  not  presented  or 
embraced  in  the  exception.  When  a  proposition  is  pre- 
sented, the  party  is  not  bound  by  the  reasons  urged  in  argu- 
ment in  its  favor.  But  when  the  proposition  is  itself  restricted 
by  the  party  to  a  single  point  arising  in  the  case  to  which  it  is 
applicable,  it  may  well  be  doubted  whether  the  party  should 
be  permitted  to  extend  it  to  another,  which  he  has  excluded, 
and  to  which,  from  the  facts  of  the  case  to  which  he  applies 
it,  it  has  no  relation.  Here  the  drafts  were  the  instruments 
for  which  the  means  of  payment  were  provided  ;  and 
not  the  bank-bills  surrendered  *to  the  plaintiffs  in  [160] 
error.  As,  however,  the  first  clause  of  that  part  of 
the  charge  would  embrace  the  point,  and  the  counsel  seems 
to  consider  the  restriction  only  as  one  of  several  reasons  that 
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might  be  urged  under  the  broad  language  of  that  clanfle,  it 
will  be  considered. 

The  drafts,  and  the  bills  which  were  delivered  by  Welles 
to  the  plaintiffs  in  error,  are  alleged  to  be  illegal:  (1)  For 
the  reason  that  the  Farmers'  Bank  of  Homer  had  no  corpor- 
ate existence,  mider  the  decision  of  this  court  in  Chreen  v. 
Graces  (1  Doug.  Mich.,  851),  declaring  the  general  banking 
law  of  this  state  under  which  it  was  organized  unconstita- 
tional,  in  BO  far  as  it  purported  to  confer  corporate  powers, 
and  was,  consequently,  illegallj  assuming  corporate  func- 
tions, in  drawing  and  issuing  them ;  and  (2)  It  is  also  alleged 
that  they  were  in  violation  of  the  act  restraining  private 
banking,  and  were  therefore  also  illegal  and  void.  These 
positions  are  met  by  denying  them  as  conclusions  resulting 
from  the  absence  of  corporate  powers,  and  the  invalidity  of 
the  act  assuming  to  confer  them ;  and  it  is  also  further  con- 
tended, that  even  if  they  were  just  conclusions,  and  the  trans- 
action of  the  makijig  and  acceptance  of  the  drafts,  and  the 
deposit  of  the  bills,  was  illegal,  yet,  that  the  subsequent 
transaction  was  not  affected  by  it,  and  the  trustee  may  never- 
theless recover.  As  this  transaction  appears  from  the  bill  of 
exceptions,  it  is  proper  first  to  consider  the  view  last  sug- 
gested ;  for,  if  it  be  correct,  a  consideration  of  the  others 
becomes  immaterial.  Assuming  that  the  conclusions  result- 
ing from  the  unconstitutionality  of  the  law  under  which  the 
Farmers'  Bank  of  Homer  was  organized  are  correct,  as  to 
bills  and  drafts  in  question,  was  the  note  given  for  an  illegal 
consideration  and  object?  In  other  words,  was  the  tmst 
created  in  the  plaintiff  below,  invalid  for  the  reasons  alleged ! 
Or,  was  this  transaction  free  from  the   supposed   illegal 

taint  t 
[161]       ''^The  principle  is  not  controverted  that  contracts 

of  which  the  consideration  or  object  is  in  violation 
of  law,  will  not  be  enforced.  Courts  of  justice  will  not 
aid  the  parties  to  such  contracts  to  carry  them  into  effect 
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Thej  are  held  void ;  and  it  is  a  settled  maxim  that  ex  turpi 
causa  actio  non  oritv/r.  At  the  same  time  it  is  also  laid 
down  in  the  elementary  works,  in  regard  to  snbseqnent  con- 
tracts, that  if  thej  be  nnconnected  with  the  illegal  act,  and 
for  a  new  consideration,  they  are  valid,  and  will  be  enforced, 
although  they  may  have  grown  out  of  the  illegal  transaction, 
and  the  party  to  whom  the  promise  was  made,  may  hare  had 
a  knowledge  of  it.  The  cases  are  somewhat  nnmerons  on 
this  subject,  and  the  line  of  demarkation  between  those 
which  are  held  tainted  with  the  illegality  of  the  original 
transaction,  and  those  which  are  not,  does  not  seem  very  dis- 
tinctly defined.  In  the  case  of  Armstrong  v.  Tolery  6  Pet. 
Cond.y  298,  the  subject  was  much  considered,  and  Chief 
Justice  Marshall,  in  giving  the  decision  of  the  court,  after 
stating  the  general  principle  as  to  contracts,  the  consideration 
of  which  is  illegal,  remarks:  ^^How  far  this  principle  is 
to  affect  subsequent  or  collateral  contracts,  the  direct  and 
immediate  consideration  of  which  is  not  immoral  or  illegal,  is 
a  question  of  considerable  intricacy,  on  which  many  contro- 
versies have  arisen,  and  many  decisions  been  made."  He 
reviews  many  of  the  cases  on  the  subject,  and  the  general 
distinction  is  recognized  between  contracts  which  are  directly 
and  those  which  are  not  directly  connected  with  the  illegal 
act.  The  case  came  before  the  court  on  exceptions  to  a 
chaif^e  of  the  circuit  court ;  and  the  charge,  which  stated  this 
distinction  dearly  and  applied  it  in  the  case  then  before  the 
court,  is  sustained. 

In  the  case  of  Faikney  v.  Reynoue^  4  JSttrr.,  2069,  the 
plaintiff  and  one  Bichardson  had  been  engaged  jointly  in 
transactions  in  violation  of  the  act  of  parliament  to 
prevent  *stock  jobbing,  and  the  plaintiff  had  paid  [162] 
£3,000  losses  incurred  in  those  transactions  and  which, 
under  the  act,  could  not  have  been  recovered ;  a  bond  was 
given,  at  the  procurement  of  Richardson,  for  the  one-half  of 
this  amount^  upon  which  the  suit  was  brought.    Upon  a  plea 
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Betting  up  the  facts,  it  was  insisted  that  the  bond  was  ill^al 
and  void,  being  for  money  paid  in  violation  of  the  act. 
The  plea  was  overraled — ^the  court  holding  that  the  pay- 
ment of  money  for  the  use  of  another,  although  it  was  upon 
a  transaction  malum  prohihitwm^  was  a  good  consideration 
for  the  bond,  and  that  the  fact  that  it  was  applied  to  that  use^ 
was  immaterial. 

In  Petrie  et  al.y  Mseoutors  of  Keeble^  v.  Han/nay ,  4  T.  R.y 
418,  Keeble  and  the  defendant  had  been  jointly  engaged  in 
stock  jobbing  transactions,  and,  in  them,  incurred  a  liability 
to  their  broker,  for  a  part  of  which  Keeble  made  a  draft  on 
the  defendant,  which  he  accepted,  but  which,  not  being  paid 
by  him,  was  afterwards  paid  by  the  executors  of  Keeble,  the 
deceased  partner,  and  an  action  brought  against  the  defend- 
ant, the  acceptor,  for  the  money.  The  case  of  Faihney  tv 
JReynaus  was  relied  on  and  the  action  sustained.  The  money 
was  paid  on  an  illegal  transaction,  but  the  new  security,  the 
acceptance,  was  equivalent  to  a  subsequent  request  to  pay 
the  money,  and  an  express  promise  to  repay  it. 

These  oases  are  cited  by  Chief  Justice  Marshall,  as 
of  authority,  in  the  case  of  ArtMirang  v.  ToUr^  above 
referred  to. 

In  TevKvixt  v.  EUiot,  1  Bos.  dk  PtiS.,  3,  the  defendant,  aa 
an  insurance  broker,  procured  an  insurance  for  the  plaintiff^ 
of  his  vessel,  for  an  illegal  voyage.  The  vessel  was  lost,  and 
the  broker  recovered  the  money  on  the  policy.  Upon  being 
sued  for  it  by  the  plaintiff,  he  set  up  as  a  defense  the  illegal- 
ity of  the  plaintiff's  contract  upon  which  the  money  wa& 

recovered  ;  but  this  was  held  to  be  no  bar. 
[163]  *In  the  case  of  Fa/rmer  v.  BuasMy  1  Bos.  <t  PvU.y 
295,  the  same  doctrine  was  held.  B  and  0  were 
engaged  in  an  illegal  transaction,  upon  which  B  paid  to  A 
for  0  and  to  be  paid  to  him,  a  sum  of  money,  which  A  not 
paying,  0  sued  him,  and  it  was  held  that  he  should  recover,, 
and  that  A's  contract,  though  for  the  money  which  had  been 
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paid  by  B  on  the  illegal  tranBaction,  yet  arose  from  the 
money  jpaid  him,  and  was  nnconnected  with,  and  not  tainted 
by  the  illegality.  In  this  case  those  of  Tencmt  v.  JEUiot  and 
Faikney  v.  Heynatis  are  both  cited  as  authority.  This  is 
also  cited  by  Chief  Justice  Marshall,  in  the  opinion  above 
referred  to. 

These  cases,  while  they  sustain,  illustrate  the  rule  laid  down 
in  the  elementary  writers,  and  in  Armsironff  v.  Toler. 

There  is  another  dass  of  cases  in  which,  although  money 
may  have  been  paid  on  an  illegal  contract,  as  its  considera- 
tion, yet  a  new  contract  to  repay  it  is  held  valid.  Thus, 
where  money  is  lent  or  advanced  on  a  security  which  is 
declared  void  by  the  provision  of  law,  yet  a  new  security  for 
the  money  paid,  or  a  new  promise  to  pay  it,  is  sustained. 
The  most  familiar  of  this  class  is  where  there  has  been  a 
usurious  loan,  and  a  security  taken,  which  is  void  in  conse- 
quence of  the  usury.  A  subsequent  security  for,  or  verbal 
promise  to  pay  the  money  lent,  excluding  the  usury,  is  valid, 
and  will  sustain  an  action.  The  money  is  regarded  as  due  in 
equity  and  good  conscience,  although  having  been  paid  in  a 
transaction  of  which  courts  will  take  no  cognizance ;  and  a 
subsequent  promise  to  pay  it  is  deemed  valid.  The  doctrine 
upon  this  subject  is  reviewed,  and  the  cases  oollected  in 
Early  v.  Mahtm^  19  JoJms.,  147. 

There  is  another  class  of  cases  which  involve  the  same 
principle.  I  refer  to  that  class  in  which  it  is  held  that  an 
obligation  or  promise  ^  indemnify  against  a  previous 
illegal  *act,  from  which  the  party  has  derived  benefit,  [164] 
is  valid.  Any  agreement  with  a  sherifi  or  other  officer 
to  indemnify  him  against  a  prospective  or  contemplated 
illegal  act^  is  held  void.  Yet,  if  a  party  in  custody  of  a 
sheriff  for  a  debt,  is  permitted  by  him  to  escape,  and  the 
sheriff  is  compelled  to  pay  the  debt,  and  the  party  afterwards 
promise  to  repay  it,  this  promise  is  valid,  notwithstanding 
the  illegal  act  to  which  both  were  parties. 
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In  all  these  cases  it  is  to  be  observed  that  the  new  and 
distinct  contract  in  no  manner  tended  to  farther  or  promote 
the  illegal  transaction,  or  the  violation  of  the  law.  The 
great  principle  npon  which  all  snch  contnusts  are  held  invalid 
and  not  to  be  supported  in  courts  of  justice  is,  that  violations 
of  law  will  not  be  aided  or  promoted  bj  courts ;  and  agree- 
ments which  have  that  object  or  tendency,  will  not  be  coun- 
tenanced by  them. 

Let  us,  then,  proceed  to  consider  the  questions  here  pre- 
sented in  connection  with  the  rule  as  established  and  illus- 
trated by  the  cases. 

First.  Was  the  consideration  of  the  note,  or  the  trust 
created  in  the  hands  of  the  plaintiff,  illegal  i  In  the  declara- 
tion of  trust  this  is  stated  to  be  the  delivery  to  the  defend- 
ants below,  of  the  bills  of  the  Farmers'  Bank  of  Homer, 
which  had  been  deposited  with  Welles.  These,  says  the 
counsel,  were  illegal,  because  issued  in  the  usurped  exercise 
of  corporate  powers.  They  were  delivered  to  the  defendants 
below,  not  in  the  ordinary  course  of  business  as  a  circulating 
medium,  but  xmder  a  special  agreement.  For  what  purpose 
were  they  delivered  to  them  2  It  is  assumed  that  it  was  for 
the  purpose  of  circulation.  This,  however,  does  not  appear. 
It  does  appear  that  they  were  the  directors  of  the  association 
by  which  the  bills  were  made  and  put  into  the  hands  of 
Welles ;  and,  if  directors,  they  had  the  management  (either 
themselves  or  conjointly  with  others),  of  the  affairs  of 
[165]  the  association,  *and  were  the  actors  in  doing  it.  Now, 
if  the  bills  were  illegal,  will  the  law  presume  that  the 
agents  who  issued  them  reclaimed  them  for  illegal  objects ! 
And,  should  the  court  assume  this  as  a  fact,  without  its  being 
submitted  to  the  action  of  the  jury  t  I  apprehend  not,  and 
that  the  presumption  should  be,  both  by  court  and  jury,  tiiat 
the  bills  were  reclaimed  and  redelivered  for  a  lawful,  rather 
than  an  unlawful  purpose,  viz. :  that  of  preventing  their  cir- 
culation, or,  perhaps,  as  the  act  under  which  the  association 
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was  organized,  rendered  the  directors  personally  liable  for  its 
indebtednessi  for  the  purpose  of  anticipating  and  obviating 
sach  liability.  (For,  a  decision  that  the  act  is  invalid,  as  far 
as  it  purports  to  grant  corporate  powers,  does  not  decide  any 
•question  in  relation  to  their  individual  liability  under  it,  or 
for  acts  done  under  color  of  its  authority.  And,  when  the 
trust  was  created,  no  judicial  decision  had  pronounced  the  act 
unconstitutional  in  respect  to  its  grant  of  corporate  powers.) 
It  is,  however,  urged  that  the  making  and  delivery  of  the 
bills  was  by  the  corporation,  and  the  redelivery  was  to  the 
defendants  below  as  individuals.  This  argument  appears  to 
me  suicidal.  It  assumes,  for  the  purpose  of  declaring  the 
bills  illegal,  that  there  was  no  corporation,  the  act  being  void, 
And  that  the  agents  issuing  them  were  usurping  unauthorized 
powers,  and  then,  for  the  purpose  of  making  the  defendants 
culpable  in  receiving  them  back,  that  they  were  well  issued  in 
the  exercise  of  corporate  powers,  and  not  by  them  as  individual 
person^.  Now,  both  these  propositions  cannot  be  true.  If 
the  defendants  were  corporators  in  issuing  the  paper,  then  the 
argument  as  to  its  illegality  has  no  foundation.  If  they  acted 
as  individuals  in  doing  so,  they  were  doing  well  in  reclaim- 
ing them.  I  do  not  see  any  force,  In  respect  to  their  situa- 
tion, in  the  position  of  counsel,  that  the  association  was  a 
corporation  'de  fado^  if  it  could  be  deemed  correct. 
It  does  not  change  *the  character  of  the  act  or  the  [166] 
presumption  as  to  its  legality.  If  they  wrongfully 
delivered  the  bills,  they  were  right  in  withdrawing  them. 

In  the  second  place  it  was  said  that  the  object  of  the  note 
and  trust  was  illegal. 

The  bills  were  held  by  "Welles  for  indemnity.  Upon  their 
surrender,  the  securities  were  assigned,  and  the  note  in  ques- 
tion made.  In  the  declaration  of  trust,  the  object  secondly 
stated,  is,  to  apply  the  moneys  collected  in  payment  of  the 
drafts,  and  indemnify  Welles  for  his  acceptances.  Assuming 
that  the  drafts  were  themselves    illegal   for   the  reasons 
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afisigned,  ifi  this  object  of  the  new  agreement  and  tnist 
illegal  1  The  drafts,  it  is  to  be  observed,  had  passed  their 
maturity ;  they  were  in  the  hands  of  an  attorney  for  collec- 
tion. Their  drcnlation  had  ceased.  It  was  not  the  object  of 
the  trofit  to  further  or  aid  this.  Nothing  of  this  kind  i& 
apparent.  The  great  reason  of  the  rale  as  to  illegal  paper 
has  no  application.  In  construing  an  instmment,  every  part 
is  to  be  viewed,  as  well  as  the  situation  of  the  parties,  and 
the  thing  or  subject  to  which  it  relates.  Upon  such  a  view 
of  this  instrument,  is  not  the  trust  in  this  second  provision 
for  the  payment  of  the  money  for  which  these  drafts  were 
held,  and  which  had  been  advanced  or  paid  for  themi  This 
would  seem  to  be  the  better  construction  and  the  legal  effect. 
Such  certainly  would  seem  to  have  been  the  intent  of  the 
parties,  and  the  object  in  the  construction  of  written  instru- 
ments is  to  ascertain  the  intent  and  to  carry  it  into  effiect. 
Qui  haeret  in  Utera,  haeret  in  cortiee.  And,  if  this  be  the 
true  view  of  this  trust,  then  it  is  within  the  rule  above 
referred  to,  and  especially  within  the  principle  of  that  class 
of  cases,  in  which,  where  upon  an  illegal  contract  money  has 
been  advanced,  a  contract  to  refund  it  is  valid.  If  the  money 
had  been  actually  paid  to  the  trustee,  it  would  be  literally 

witliin  the  cases  cited  from  Boscmquet  dk  PaUer; 
[167]   *and  if,  in  the  declaration  of  trust,  the  repayment  of 

the  consideration  of  the  drafts  had  been  mentioned 
as  the  object  for  the  application  of  the  trust  moneys,  no* 
doubt  could  have  been  entertained  upon  the  whole  trausac- 
tion ;  although  the  drafts  are  mentioned,  it  is  the  same  in  sub- 
stance and  legal  effect.  And,  giving  the  language  of  the 
trust  its  literal  construction,  it  seems  to  me  the  result  would 
be  the  same.  The  drafts  having  passed  maturity,  and  been 
dishonored,  and  indeed  placed  in  process  of  collection  by 
legal  measures,  and  in  the  hands  of  an  attorney  for  that  pur- 
pose, it  was  not  either  the  tendency  or  the  object  of  the  trust 
to  promote  their  circulation,  for  that  had  ceased  in  fact  as 
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well  as  in  legal  contemplation ;  mnch  lese  conld  its  tendencj 
or  object  haye  been  to  have  aided  or  indnoed  the  original 
alleged  making  and  issaing  of  them.  And,  as  it  respects 
Welles,  I  cannot  perceive  that,  at  the  time  when  the  tmst 
was  created,  it  was  an  illegal  object  to  indemnify  him,  rather 
than  compel  him  to  defend  against  the  drafts.  If  thej  were 
illegallj  made  and  issued  originally,  as  contended,  yet,  it  was 
indemnifying  against  a  past  illegal  transaction,  by  means  of 
which  the  parties  creating  the  tmst  had  been  benefited,  and 
in  no  manner  induced  or  tended  to  further  or  promote  that 
transaction,  and  is  within  the  principle  of  the  cases  above 
referred  to  on  that  point. 

We  have  thus  considered  the  two  propositions  separately, 
to  wit,  the  consideration  and  object  of  the  note  and  trust. 
But  they  were  one  transaction,  and  should,  properly,  be  con- 
sidered together.  Assuming  the  bills  and  drafts  to  have 
been  illegal  paper,  the  case  is  this  :  The  defendants  procure 
the  accommodation  acceptances  of  Welles  to  the  drafts,  and, 
for  securily,  deposit  with  him  the  bills.  The  drafts  are  dis- 
honored, and  suit  is  threatened.  The  defendants  and  Welles 
then  having  notice,  in  view  of  the  law  (as  the  counsel 
insists  and  we  assume),  that  the  drafts  *and  bills  were  [168] 
illegal,  make  a  new  arrangement,  and  provide  the  trust 
set  out  in  this  case  for  payment  to  the  holders  of  the  drafts,  of 
the  amount  of  them,  and  indemnity  of  Welles ;  and  receive 
back  the  bills.  As  to  the  alleged  illegality,  they  are  silent,  or 
waive  it,  and  place  the  securities  in  the  hands  of  a  trustee 
unconnected  with  the  original  transaction.  This  is  a  new 
and  separate  transaction,  based  upon  the  fact  that  the  holder 
of  the  paper  provided  for  has  advanced  for  it  a  full  consid- 
eration which  in  justice  and  equity  ought  to  be  paid ;  and  I 
see  nothing  to  taint  it  with  illegality,  although  the  bills  and 
drafts  might  originally  have  been  illegal  from  having  been 
made  in  the  usurpation  and  illegal  exercise  of  corporate  and 
banking  powers.    It  is  insisted,  however,  that  if  the  drafts 
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were  illegal,  the  presumption  which  nsnallj  attaches  bj  law 
to  negotiable  paper,  viz. :  that  the  holder  has  paid  a  valuable 
and  full  consideration,  does  not  exist.  Whether  it  does  or 
does  not,  is  inuuaterial  in  the  case.  The  defendants  below, 
having  provided  for  payment  to  the  holders  of  their  fnll 
amount,  admit,  in  effect,  that  such  was  the  fact.  And,  in  the 
face  of  this  fact,  neither  court  nor  jury  could  presume  to  the 
contrary  in  the  absence  of  further  evidence  on  this  point. 

This  disposes  of  the  first  exception.  The  second  is  not 
insisted  on,  and  I  do  not  see  how  it  could  be,  if  the  Farmers^ 
Bank  of  Homer  were  no  corporation.  It  is,  however,  dis- 
posed of  in  disposing  of  the  first. 

It  is  further  contended  that  the  court  below  erred  in  refus- 
ing to  charge  the  jury  that  the  trust  was  created  for  indem- 
nity, and  the  plaintiff  was  not  entitled  to  recover,  unless  they 
believed  that  Welles  had  been  danmified.  The  second  pro- 
vision of  the  trust  is  to  collect  and  pay^  and  indemnify.  It 
is  not  to  indemnify  merely.  The  trustee  is  required  to  col- 
lect and  pay,  and  this  is  the  mode  in  which  the  indemnity 
is  to  be  effected.  Consequently,  he  was  authorized 
[169]  *and  required  to  sue  the  notes  for  the  objects  of  the 
trust  immediately  upon  default  of  payment.  The 
case  of  Rice  v.  Wkedoch^  1  Doug.  Mich.^  267,  is  in  point,, 
and  decides  this  question  in  favor  of  the  plaintiff  below. 

There  is,  then,  no  error  in  the  judgment  of  the  circuit 
court  of  the  coxmty  of  Calhoun,  and  it  must  be  affirmed. 

JudgtMmt  ciffi/nned* 
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Bailey  y.  De  Grafl: 

I^xm  aa  aiipeal  from  ohanoery,  tbe  jurisdiction  of  this  court  is  oonflned  to  an  exam- 
Inatlmi  of  the  errors,  found  in  the  transcript;  and  the  court  cannot  assume,  as 
part  of  the  case,  facts  not  appearing  in  the  transcript,  though  assumed  hy  coun- 
sel in  the  argument,  and  though,  in  Tirtue  of  a  parol  admission,  they  were  treated 
aa  a  partof  the  case  in  the  court  below. 

Appeal  from  chancery.  (For  a  report  of  the  case  in  that 
coiirt,  Bee  Walk.  Ch,y  424.)  The  facts  appear  in  the  opinion 
of  the  conrt 

T.  JRomeyn,  for  the  appellant 

A.  D,  FraseTy  for  the  appellees. 

Whipple,  J.,  delivered  the  opinion  of  the  court 
The  object  of  the  bill  in  this  case,  was  to  foreclose  a  mort- 
gage executed  by  Murphy  and  wife,  to  the  president,  direct- 
ors and  company  of  the  Bank  of  Kiver  Baisin,  and  which,  by 
assignment,  became  the  property  of  the  complainants.  The 
bill  contams  the  following,  among  other  averments : 
"And  your  orators  further  show,  that  they  *have  [170] 
caused  examinations  to  be  made  of  the  records  of  the 
deeds  and  mortgages  in  the  office  of  the  register  of  the  county 
of  Monroe,  where  the  mortgaged  premises  are  situated,  and 
from  which  said  examination  it  appears,  and  your  orators 
expressly  charge  the  fact  to  be,  that  John  I.  De  Graff,  of  the 
city  and  county  of  Schenectady,  in  the  state  of  New  York, 
and  Dan  B.  Miller,  of  the  city  of  Monroe,  and  state  of  Michi- 
gan, have,  or  claim  to  have  some  rights  or  interest  in  the 
premises  described  in  said  indenture  of  mortgage,  or  in  some 
part  or  parts  thereof,  as  subsequent  purchasers,  incumbranc- 
ers, or  otherwise."  The  bill  was  taken  pro  confesso  against 
all  the  defendants  except  De  Graff,  who  demurred  generally. 
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Upon  the  argument  of  the  demnirer,  it  was  assained  hj 
connflel)  that  Murphy  and  wife,  sabeeqnent  to  the  execution 
of  the  mortgage  to  the  bank,  had  executed  another  mortgage 
to  De  Graff,  conyejing  the  same  premises.  Upon  this  state 
of  facts,  it  was  insisted  by  De  Graff  that  the  first  mortgage 
executed  to  the  bank  was  void,  more  than  six  per  cent  having 
been  reserved  by  way  of  interest.  This,  in  fact,  was  the 
great  question  discussed  by  counsel  and  decided  by  the  chan- 
cellor. The  demurrer  having  been  overruled  by  the  chancel- 
lor, De  Graff  appealed  to  this  court  An  intimation  was 
given  to  the  counsel,  after  the  transcript  was  read,  that  the 
important  question  they  proposed  to  argue  did  not  arise  upon 
the  pleadings  before  us.  Nevertheless,  the  argument  pro- 
ceeded as  though  the  point  had  been  fully  and  distinctly 
raised,  in  consequence  of  an  understanding  between  the  coun- 
sel, that  they  would  interpose  no  obstacle  to  a  full  discussion 
to  the  question,  which  both  seemed  desirous  this  court  should 
determine. 

A  more  important  question  has  seldom  been  presented  for 
our  decision ;  but  we  are  constrained  to  withhold  the  expres- 
sion of  any  opinion  upon  the  merits  of  that  question,  for  the 

obvious  reason  that  it  is  not,  and  cannot  properly 
[171]   *arise  upon  the  transcript  sent  up  from  the  court  of 

chancery.  In  respect  to  equity  jurisdiction,  the  powers 
of  this  court  are  strictly  appellate.  We  are  confined  by  the 
statute  conferring  jurisdiction  on  this  court  in  dhancery 
cases,  to  an  exflsnination  of  the  errors  that  may  be  assigned 
or  found  in  the  transcript.  To  iisstmie  facts  which  do  not 
thus  appear,  would  be  to  exercise  original  as  well  as  appellate 
jurisdiction.  This  the  statute  never  intended  to  confer  upon 
this  court.  In  our  review  of  cases  brought  here  by  appeal, 
we  are  as  much  bound  to  confine  ourselves  to  the  questions 
arising  upon  the  transcript,  as  we  would  be  to  confine  ourselves 
to  the  record  in  causes  removed  to  this  court  by  writ  of  error 
to  the  circuit    We  must,  therefore,  disclaim  all  power  over 


FIRST  CIROUrr,  JULY  TERM,  1845.  171 


Wfllard  «.  Longstreet. 


the  qneetion  so  ablj  and  learnedly  argued  bj  oouneel,  unlees 
that  qnestioii  can  be  legitimately  and  properly  raised  by 
inspection  of  the  transcript.  It  appears  very  dear,  that  the 
facts  necessary  to  giye  this  court  authority  to  pass  on  the 
question  discussed  by  counsel,  do  not  appear  in  the  transcript, 
and  cannot,  therefore,  be  assigned  as  error.  By  consent,  the 
question  was  argued  in  the  court  below,  and  decided  by  the 
chancellor.  But  a  valid  stipulation  thus  made  by  the  parties 
in  a  court  of  oriffinal  jurisdiction,  with  a  view  to  a  decision 
of  a  question,  can  have  no  binding  force  here ;  indeed^  we 
could  not,  if  we  would,  a99fwms  the  facts  to  exist  as  admitted 
by  counsel,  without  changing  the  aspect  of  the  case  as  it 
appears  of  record,  and  exercising  a  jurisdiction  not  warranted 
by  law.  This  would  introduce  a  practice  at  once  illegal  and 
dangerous.  No  error  appearing  in  the  decree  of  the  chan- 
cellor, it  must,  therefore,  be  affirmed. 

Decree  dfffmnsd. 


«Willard  y.  lK>ng8treet.  [172] 

The  proYlakm  of  thB  act  of  1841  (S.  It.  1841,  p.  45.  ^  1, 8),  prohtbittng  the  sale  of  prop- 
erly on  eacecation,  unless  It  will  bring  two-thirds  of  Its  Talue,  as  appraised  by 
time  disinterested  freeholders,  so  far  as  it  applies  to  the  remedy  to  enforce  pre- 
wristing  contracts,  is  unconstitutional  and  void,    (a) 

But  whars  an  ^ypraisal  and  sale  of  real  estate  was  made  under  the  proyisions  of  this 
aot,  bj  virtue  of  an  execution  on  a  Judgment  upon  contract  rendered  before  the 
act  took  effect,  and  the  plaintiff  in  the  execution  participated  in  the  appraisal, 
and  purchased  the  premises  on  the  sale,  at  a  sum  exceeding  two-thirds  their 
appraised  value:  Held,  that  the  plaintiff's  rights  not  being  affected  by  tiie 
appraisal,  the  sale  was  valid,  and  convoyed  a  good  title. 

A  sheriff  win  not  incur  the  penalty  under  R.  8. 1838,  p.  824, 1 6,  for  selling  real  estate 
without  giving  the  notice  required  by  law,  if  the  sale  be  void  in  consequence  of 
the  uneonstitationality  of  the  law  under  which  it  was  made. 

(a)   See  CarglUv.  Power,  1  Mich.,  809;   Mundy  v.  Monroe,  Ibid.,  68;  8  IQch.,  088; 
BteAwood  ▼.  Van  Vleet,  11  Mich.,  858;  Stevens  v.  Brown,  Walk.  Ch.,  41. 
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Case  reserved  from  Kalamazoo  drcnit  court  This  was  an 
action  of  debt,  brought  by  Willard  to  recover  from  Long- 
street  the  penalty  of  $1,000,  for  which  R.  S.  1838,  p.  324, 
§  5,  provides  that  any  sheriff,  who  sells  real  estate  under  exe- 
cntion,  without  giving  notice  of  the  sale  in  the  manner 
required  by  the  statute,  shall  be  liable.  The  case  was  this : 
By  virtue  of  an  execution  issued  out  of  the  Supreme  Court, 
Sept.  2,  1840,  on  a  judgment  in  favor  of  Isaac  W.  Skinner 
and  others,  against  Willard,  the  plaintiff  in  this  suit,  and  one 
Gremps,  and  directed  to  the  sheriff  of  Van  Buren  county, 
Longstreet,  the  defendant,  as  such  sheriff,  on  the  9th  day  of 
December,  1840,  levied  upon  lands  of  Willard,  and  adver- 
tised that  they  would  be  sold  at  a  certain  time  and  place,  by 
virtue  of  the  execution,  but  posted  up  notices  of  the  sale,  in 
only  one  public  place  in  the  township  where  the  lands  were 
situated  and  were  to  be  sold,  whereas  the  statute  {R.  8.  1838, 
p,  323,  §  2),  required  that  such  notices  should  be  posted  up 
in  three  public  places  in  such  township. 

Under  the  statutes  in  force  when  the  execution  was 
[173]  issued  *and  the  levy  made,  the  sheriff  was  required  to 
sell  real  as  well  as  personal  property  levied  upon,  to 
the  highest  bidder,  however  much  less  than  its  value  might 
be  bid  for  it ;  and,  on  sale  of  real  estate,  he  was  required  to 
execute  to  the  purchaser  a  certificate  of  sale.  This  certifi- 
cate entitled  the  purchaser  to  a  deed,  at  any  time  after  the 
expiration  of  the  period  within  which  the  judgment  debtor 
was  permitted  to  redeem,  which  was  two  years :  R.  S.  1838, 
p.  323,  ch.  S;  S.Z.  1839,  p.  220,  §  15. 

But  before  the  sale  took  place,  the  acts  of  1841,  relative  to 
the  sale  of  real  and  personal  estate  on  execution,  were  passed 
and  took  effect.  These  acts,  while  they  left  in  force  that  por- 
tion of  the  former  statute  on  the  same  subject  which  regu- 
lated the  manner  of  giving  notice  of  the  sale  of  real  estate 
{R.  S.  1838,  p.  323,  ch.  3),  provided  that  no  sheriff  should 
make  sale  of  any  real  or  personal  estate  upon  any  execution^ 
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until  the  same  was  appraieed  by  disinterested  freeholders,  in 
the  manner  therein  provided  ;  and  prohibited  the  sale  of  any 
snch  real  or  personal  estate,  for  any  sum  less  than  two-thirds 
of  its  appraised  value.  These  acts  also  provided  that  a  deed 
of  real  estate  sold  on  execution  should  be  executed  by  the 
sherifE  to  the  purchaser  immediately  after  the  sale,  and  lim- 
ited the  time  within  which  the  judgment  debtor  was  per- 
mitted to  redeem  premises  sold,  to  six  months  :  S.  Z.  1841, 
j>p.  45, 150. 

By  direction  of  Skinner  and  others,  the  plaintiffs  in  the 
execution,  the  lands  levied  upon  ajs  above  mentioned,  were 
appraised  and  sold,  in  pursuance  of  the  provisions  contained 
in  the  acts  of  1841  last  cited.  The  sale  took  place  Decem- 
ber 4^  1841.  Skinner  and  others  were  the  purchasers  of  the 
premises,  having  bid  for  the  same  twenty-five  cents  more 
than  two-thirds  of  their  appraised  value ;  and,  on  the  com- 
pletion of  the  sale,  Longstreet,  as  sherifiE,  executed  to  them  a 
deed,  which  was  recorded  July  20,  1843. 

Upon  these  facts  which  appeared  on  the  trial,  the 
court   *below  directed  a  nonsuit.     A  motion  to  set   [174] 
aside  the  nonsuit  was  afterwards  made,  and  the  fol- 
lowing questions  arising  thereon,  were  reserved  by  the  pre- 
siding judge  for  the  opinion  of  this  court : 

1.  Can  the  defendant  avail  himself,  in  defense  of  this 
action,  of  the  unconstitutionality  of  the  acts  of  1841,  under 
which  the  sale  was  made  ? 

2.  The  plaintifb  in  the  execution,  having  participated  in 
the  appraisal  and  sale,  and  *  having  bid  off  the  premises,  and 
accepted  and  recorded  the  deed  of  the  same,  did  not  the  title 
pass  to  them  by  the  sale,  notwithstanding  the  unconstitution- 
ality of  the  acts  of  1841 ;  and  so  the  defendant  become  liable 
for  the  penalty,  to  recover  which  this  action  is  brought  ? 

3.  Was  it  necessary  that  the  title  to  the  premises  should 
have  passed  by  the  appraisal,  sale  and  deed,  in  order  that  the 
defendant  should  have  become  liable  for  such  penalty  ? 
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4.  The  premises  having  been  sold  for  twentj-iiye  oento 
more  than  two-thirds  of  their  appraised  yalae,  was  the  sale 
in  any  manner  affected  by  the  acts  of  1841 1 

Charles  K  Stuart  and  S.  Clarkj  for  the  plaintiff. 
Chipmanj  for  the  defendant. 

Goodwin,  J.,  delivered  the  opinion  of  the  court 

The  main  question  arising  upon  the  case,  and  presented  for 
our  opinion  and  decision  is,  whether  the  proceedings  of  the 
eheriff  in  selling  the  property  were  void,  and  the  defendant, 
consequently,  relieved  from  the  penalty  provided  for  not 
giving  the  notice  required  by  the  statute.  It  is  insisted 
that  the  proceedings  were  invalid  in  consequence  of  the  acts 
of  1841,  relative  to  sales  upon  executions,  being,  as  alleged, 
unconstitutional  and  void. 

It  is  to  be  observed  that  the  acts  of  1841  do  not  repeal 
the  provisions  of  the  Eevised  Statutes  of  1838,  in 
[175]  regard  ^tothe  advertisement  and  sale,  but  are  merely 
amendatory  of  them ;  providing  for  an  appraisement 
of  the  property,  and  inhibiting  any  sale  for  less  than  two-thirds 
of  the  appraised  value.  These  several  statutes  are  inpari 
materia^  and  to  be  construed  together.  The  acts  of  1841  are 
not  absolutely  and  entirely  null  and  void.  So  far  as  they 
conflict  with  the  clause  of  the  constitution  of  the  United 
States,  inhibiting  state  legislatures  from  passing  laws  impair- 
ing the  obligation  of  contracts,  they  are  Invalid  and  inoper- 
ative. 

In  the  case  of  MoOracken  v.  Sa/ywardj  2  JSotvardj  608, 
and  Branson  v.  £imie,  1  Sbward,  341,  it  was  held  that,  in 
respect  to  previous  contracts,  they  are  invalid,  inasmuch  as 
they  deprive  the  creditor  of  the  remedy,  for  violation  of  the 
contract,  which  existed  when  the  contract  was  entered  into  ; 
and  of  the  rights  possessed  under  the  then  existing  law.  By 
the  provision  of  the  constitution,  as  interpreted  by  those 
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decisions^  the  plaintifEs  in  the  execution  might  have  insisted 
npon  an  absolnte  sale  of  the  property  seized  upon  the  execu- 
tion, without  regard  to  the  acts  of  1841,  or  any  appraise- 
ment under  them.  In  this  case,  it  appears  that  an  appraise- 
ment was  had,  and  the  plaintiffs  became  the  purchasers,  at  a 
sum  exceeding  two-thirds  of  the  appraised  value  of  the  prem- 
ises. The  effect  is  as  if  there  had  been  no  appraisement,  and 
thej,  having  become  the  purchasers,  can  make  no  complaint. 

Thej,  in  fact,  directed  the  proceedings.  If  there  had  been 
no  sale,  or  bid  for  two-thirds  the  amount  at  which  the  prem- 
ises were  valued,  they  might  have  insisted  that  the  property 
should  be  sold  absolutely,  to  the  highest  bidder,  irrespective 
of  the  appraisement ;  and,  if  the  sheriff  had  refused  so  to  sell, 
have  applied  to  the  court  for  an  order  upon  him  to  do  so,  as 
was  done  in  the  case  of  McCracken  v,  Haywa/rd,  But,  hav- 
ing bid  off  the  property,  their  rights  have  not  been  impaired 
by  the  appraisement,  nor  is  the  title  affected  by  it. 

This  view  of  the  principal  question  is  an  answer  to 
the  *two  first  and  fourth  questions  presented  to  us  in  [176] 
the  case,  in  favor  of  the  plaintiff ;  and  renders  it  unne- 
cessary to  decide  the  third.  Upon  that,  however,  which  is, 
whether,  to  subject  the  sheriff  to  the  penalty,  it  is  necessary 
that  the  title  should  pass  by  the  sale,  I  would  add  that  it 
teems  to  me  very  obvious  that  if  the  sale  were  void,  so  that 
no  title  could  pass  by  it,  it  was  the  same  as  if  there  were  no 
sale,  and  no  penalty  could  attach.  It  should  be  remarked, 
howev^,  that  the  questions  presented  in  respect  to  the  title, 
only  relate  to  it  so  far  as  it  may  be  affected  by  the  appraisal, 
and  the  acts  under  which  it  was  made ;  and  to  them  our 
answer  is  confined.  The  first  and  fourth  questions  proposed 
to  us,  then,  should  be  answered  in  the  negative,  and  the 
second  and  third  in  the  affirmative  ;  and  it  should  be  so  cer- 
tified to  the  circuit  court  for  the  county  of  Kalamazoo. 

Ordered  certified  aooardingh/. 
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Book  T.  Shennan. 

No  iiiaa*STfKlito  oaa  1m  aflteted  bjleg»l  proceedings  wttbont  notloe  of  them,  aotael 
or  constrootlTe.    SembU. 

Ibe  **  Act  to  proTlde  fdrthe  traaafer  of  real  estate  on  ezeeution,  and  for  other  por- 
poseSi**  approved  February  17,  184S  (S.  h.  iStt,  p.  18SX  does  not  authorise  an 
f^nnraisal  and  set-off  of  mortgaged  premises  in  satisfaction  of  the  mortgage, 
without  previous  proceedings  to  f  orecioee,  either  in  eq:oit7  or  by  advertisement. 

Fraud  in  fact,  or  an  express  intent  to  commit  fraud,  is  not  neoessaiy  in  order  to 
render  a  cbnroyance  fraudulent  as  against  creditors.  It  is  sufficient,  If  the  efltat 
of  the  oonv^yiaoe  is  to  delay  or  hinder  creditors  in  theooUection  of  Uieir 
debts,    (a) 

▲,  who  had  recovered  a  judgment  against  6  for  SS,9re.79,  in  an  action  upon  contract, 

and  had  issued  execution  thereon,  and  levied  the  same  upon  real  estate  of  B, 

which  was  incumbered  by  a  mortgage  executed  by  B  to  C,  during  the 

[1771  pendency  of  *A*s  suit  against  B,  and  conditioned  for  the  payment  of 
10,566.67,  in  two  years,  with  interest^  filed  a  Mil  in  chanoezy  against 
B  and  C,  to  set  aside  the  mortgage  as  fraudulent  and  void  as  against  htm. 
On  the  hearing,  which  was  upon  bill  and  answers,  it  appeared  that,  at  the  time  of 
Ifae  execution  of  the  mortgage,  C  was  ignorant  of  B*s  indebtedness  to  A,  and 
•f  the  pendency  of  the  suit  for  the  recovery  thereof;  and  that  the  consideratibB 
of  the  mortgage  was  CTs  execution  of  his  five  promissoiy  notes,  payable  to  B*s 
order,  in  one  and  two  years,  to  the  amount,  in  all,  of  the  sum  secured  hy  the 
mortgage,  and  his  delivery  thereof  to  B,  for  the  purpose  of  enabling  B  to  raise 
money  by  their  negotlatioa;  whether  the  notes  had  In  fact  been  negotiated  by  B 
did  not  appear;  and,  both  B  and  C  denied  all  fraudulent  intent  in  executing  the 
mortgage.  HeZd,  that  the  tects  did  not  sufficiently  establlah  the  trand,  to  author* 
iae  file  court  to  decree  a  release  of  the  mortgage,    (b) 

Fraud  will  not  be  presumed  upon  slight  droumstaaoes;  the  proof  should  besodesr 

and  fl<MM*hlfF*»ff  #T  *^  iM^To  WQ  HtfcinnaJ  Atm\\t  tin  thA  mind  mn  ttiHmtt^riatfiiu^      (e) 

Appeal  from  chancery.  The  object  of  the  bfll  in  this  case 
was  to  remove  a  cloud  upon  the  title  of  premises  levied  upon 
by  virtue  of  an  execution  in  favor  of  Buck,  the  complainant, 
against  Benjamin  Sherman.  The  cause  was  heard  upon  the 
biU,  supplemental  bill«  answers  of  the  defendants,  and  repli- 
cations thereto. 

{a,  b,  c)    See  Hollister  v.  Loud,  2  Mich.,  809  (f);  Pierson  v.  Manning,  iMd.,  44& 
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The  case  was  substantially  as  follows :  The  complainant^ 
holding  the  promissory  notes  of  Benjamin  Sherman,  to  the 
amonnt  of  about  $2,500,  which  were  due  and  unpaid,  on  the 
1st  of  May,  1840,  instituted  a  suit  against  him  in  St.  Joseph 
circuit  court,  for  the  recovery  thereof,  and  such  proceedings 
were  thereupon  had,  that,  September  22d,  1841,  he  recovered 
a  judgment  against  said  Benjamin,  in  said  suit,  for  $2,647.17 
damages,  and  $25.80  costs;  on  which  judgment  execution 
was  issued  to  the  sheriff  of  St.  Joseph  county,  and,  on  the 
24th  day  of  September,  1841,  levied  upon  certain  real  estate 
of  said  Benjamin,  situated  in  said  county. 

While  the  above  suit  against  Benjamin  Sherman  was  pend- 
ing, viz.,  March  13,  1841,  he  executed  to  his  brother,  Elias 
B.  Sherman  (both  said  Benjamin  and  said  Elias  B.  being  at 
the  time  residents  in  St.  Joseph  county),  a  mortgage  upon 
the  same  premises  levied  upon  by  virtue  of  the 
*execution  in  favor  of  the  complainant,  conditioned  to  [178] 
secure  the  payment  of  $8,000,  in  the  manner  follow- 
ing, viz. :  The  sum  of  $1,443.43,  with  interest,  on  the  14th 
day  of  March,  1842  (being  the  balance  of  a  note  given  by 
said  Benjamin  to  James  Sherman,  Jr.,  dated  November  14, 
1836,  and  payable  two  months  after  date) ;  and  also,  the 
further  sum  of  $6,556.57,  and  interest,  within  two  years  from 
the  date  of  the  mortgage,  according  to  the  condition  of  a  cer- 
tain bond  executed  by  said  Benjamin  to  said  Elias  B.  bearing 
even  date  therewith.  The  mortgage  was  duly  recorded  March 
16, 1841. 

The  complainant's  bill  charged  that  this  mortgage  was  a 
mere  voluntary  security,  given  without  consideration,  in 
fraud  of  the'  complainant,  and  with  a  view  to  hinder,  delay 
and  prevent  the  collection  of  complainant's  debt  against  Ben- 
jamin Sherman ;  and  alleging  that  it  was  a  cloud  upon  the 
title  of  the  premises,  and  prevented  the  sale  thereof  on  the 
execution  in  favor  of  the  complainant,  prayed  that  Elias  B. 
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Sherman  might  be  decreed  to  release  the  premises  from  the 
operation  of  the  mortgage. 

The  defendants  in  their  answer  seyerally  denied  the  f rand 
charged  in  the  bill.  Elias  B.  and  James  Sherman,  Jr.,  both 
denied  that  at  the  time  of  the  execution  of  the  mortgage,, 
they  had  any  knowledge  of  the  indebtedness  of  Benjamin 
Sherman  to  complainant,  or  of  the  suit  pending  in  favor  of 
complainant  for  the  recovery  thereof.  It  appeared  from  the 
answers  that,  as  to  the  first  installment  of  $1,443.43,  the 
mortgage  was  executed  to  and  held  by  Elias  B.  as  trustee  for 
James  Sherman,  Jr.,  who  resided  in  Cayuga  county,  New 
York,  for  the  purpose  of  securing  payment  of  this  sum 
actually  due  from  Benjamin  to  James  for  money  lent ;  and 
that,  as  to  this  sum,  the  mortgage  was  executed  in  good  faith 
and  for  a  valuable  consideration.  But  it  further  appeared 
that  the  sole  consideration  for  securing  by  the  mort> 
[179]  gage  the  payment  of  the  remaining  *$6,550.57,  the 
second  and  last  installment  named  in  the  condition 
thereof,  was  the  execution  by  Elias  B.  Sherman  of  his  five 
several  promissory  notes,  amounting  in  all  to  the  sum  secured 
by  said  last  mentioned  installment,  payable  to  Benjamin  Sher- 
man, some  of  them  in  one  and  others  in  two  years  from  date 
and  the  delivery  thereof  to  said  Benjamin  for  the  purpose  of 
enabling  him  to  raise  money  by  negotiating  them.  It  did 
not  appear  in  the  case  whether  or  not  these  notes  had  ever 
been  in  fact  negotiated. 

As  appeared  from  the  supplemental  bill  and  answer 
thereto,  after  the  original  bill  was  filed,  to  wit,  on  the  6th 
day  of  March,  1843,  Elias  B.  Sherman,  with  the  aid  of  the 
sheriff  of  St.  Joseph  county,  pretending  to  proceed  under 
^^  An  act  to  provide  for  the  transfer  of  real  estate  on  execu- 
tion and  for  other  purposes,"  approved  February  17,  1842 
{S.  Z.  1842,  J?.  135),  summoned  three  appraisers,  who,  having 
entered  upon  and  examined  the  premises  described  in  tlie 
mortgage,  appraised  the  same,  and  set  off  to  said  Elias  B.,  by 
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metes  and  bonnds,  such  portion  thereof  as  was  soflSdent  to 
amount,  at  two-thirds  of  its  appraised  value,  to  the  sum  then 
due  on  the  first  installment  of  the  mortgage,  and  the  costs  of 
appraisal.  The  premises  so  set  oS.  were  accepted  by  Elias 
B.  in  full  satisfaction  of  said  first  installment ;  and  a  certifi- 
cate of  such  appraisal  was  made  out  and  signed  by  the 
appraisers,  which,  with  the  acceptance  of  Elias  B.  indorsed 
thereon,  was  duly  filed  in  the  office  of  the  register  of  St. 
Joseph  county.  No  notice  of  these  proceedings  was  ever 
given  to  the  complainant,  and  they  were  had  without  any 
previous  proceedings  to  foreclose  either  in  equity  or  by 
advertisement.  The  object  of  the  supplemental  bill  was 
to  vacate  and  set  aside  these  proceedings  as  irregular  and 
void. 

On  the  hearing  in  the  court  below,  the  chancellor  made  a 
decree  diflmissiug  the  bill  generally.  To  reverse  which 
decree  the  complainant  appealed  to  this  court 

*  C.  Dana  and  Z.  J^.  Stevens,  for  complainant  [180] 

Stuwrt  dk  Miller,  J.  S.  ChipTriwn  and  N.  Bacon,  for 
defendants. 

Whippls,  J.,  delivered  the  opinion  of  the  court 
The  complainant  having  acquired  a  specific  lien  on  the 
real  estate  described  in  the  bill,  his  right  to  invoke  the  aid  of 
a  court  of  chancery  to  set  aside  the  mortgage  executed  by 
Benjamin  to  Elias  B.  Sherman,  is  unquestionable,  if,  from 
the  f stcts  disclosed  on  the  hearing,  it  shall  be  apparent  that 
the  mortgage  was  executed  with  a  view  to  defraud  creditors. 
Such  a  mortgage  constitutes  a  cloud  on  the  title,  to  remove 
which  the  complainant  has  a  right  to  appeal  to  the  powers 
with  which  courts  of  equity  are  armed,  and  which  are  liber- 
ally and  beneficially  exercised  in  a  large  class  of  cases.  Was, 
then,  the  mortgage  in  question  a  device  by  which  the  rights 
of  creditors  were  delayed,  hindered  or  defrauded?    If  so,  it 
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muBt  be  adjudged  void.  The  Bolution  of  this  question 
,  decides  the  case.  In  that  claas  of  cases  within  the  range  of 
which  the  present  one  falls,  it  is  to  be  observed,  that  it  is  not 
required  bjthe  complainant,  that  fraud  in  fact,  or  an  express 
intent  to  commit  a  fraud,  was  contemplated.  It  is  sufficient 
if  it  appears  from  the  whole  case  that  the  effect  of  the  acts  of 
the  defendants  was  to  delay  or  hinder  creditors  in  the  collec- 
tion of  their  just  debts.  The  determination  of  the  question 
before  us  is  involved  in  some  difficulty,  growing  out  of  the 
somewhat  peculiar  and  compb'cated  character  of  the  transac- 
tions disclosed  by  the  biU  and  answers.  So  far  the  mortgage 
was  intended  to  secure  James  Sherman,  Jr.,  the  transaction 
is  stripped  of  all  doubt  and  difficulty.  The  answers  of  aQ 
the  defendants,  so  far  as  they  are  responsive  to  the  allegations 

contained  in  the  bill,  must  be  taken  as  true,  and  these 
[181]   answers  show  *a  bona  fide  debt  due  from  Benjamin 

to  James,  at  the  time  of  the  execution  of  the  mortgage. 
But  can  the  set-off  of  the  real  estate  to  James  in  satisfaction 
of  this  debt  be  sustained !  It  appears  that  no  proceedmgs 
were  had  to  foreclose  the  mortgage,  either  in  chancery  or  by 
advertisement,  but  that  the  whole  proceeding  was  had  between 
Elias  B.  and  Benjamin  Sherman,  the  former  representing  his 
brother  James.  It  seems  also,  that  the  selroff  was  made  after 
the  levy  by  the  complainant  and  the  filing  of  the  original 
bill.  This  feature  of  the  case  is  open  to  animadversion ;  it 
bears  on  its  face  an  unfavorable  aspect.  No  notice  was  given 
to  the  complainant  of  the  proceeding,  although  he  was  inter- 
ested in  the  real  estate  under  the  levy.  It  was  proper  that 
his  rights,  if  any  he  had,  should  be  respected.  The  prin- 
ciples of  natural  justice,  and  the  law  of  the  land  will  not  sanc- 
tion such  a  proceeding.  No  man's  right  can  be  legally 
affected  without  notice,  actual  or  constructive.  But  was  it 
competent,  in  a  legal  point  of  view,  for  the  parties  to  dispose 
of  the  real  estate  named  in  the  mortgage?  In  other  words : 
Does  the  statute  xmder  which  the  proceeding  was  conducted. 
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.anthorise  a  set-off  of  real  estate  which  is  covered  by  a  mort- 
gage, without  first  proceeding  to  foreclose,  either  iu  equity 
or  hj  adyertisement  ?  I  think  it  does  not.  It  is  not  to  be 
disguised  that  the  provisions  of  the  act  under  which  the  par- 
ties proceeded,  are  involved  in  some  mystery.  It  bears  on 
its  face  some  of  the  strong  features  by  which  the  legislation  of 
that  day  was  characterized ;  but  we  think  that  a  comparison 
of  the  first  and  sixth  sections  evidently  contemplate  a  fore- 
closure of  a  mortgage,  before  the  provisions  of  the  second 
section  can  become  operative.  Where  a  statute  admits  of 
two  constructions,  one  reasonable  and  sensible,  and  the  other 
unreasonable  and  insensible,  the  duty  of  courts  is  obvious. 
That  construction  which  is  consistent  with  good  sense 
and  ^sound  reason  must  be  adopted.  We  think,  there-  [182] 
fore,  that  all  the  proceedings  had  under  the  provisions 
•of  the  act  in  question,  must  be  set  aside,  and  held  for  naught. 
The  effect  of  this  decision  will  be  to  leave  the  parties  in  the 
43ame  plight  they  were  in  before  such  proceedings  were 
instituted. 

The  next  question  to  be  considered  is,  whether  the  mort- 
gage is  fraudulent  so  far  as  it  purports  to  secure  Elias  B. 
Sherman  against  the  several  promissory  notes  mentioned  in 
the  pleadings.  Without  expressing  any  opinion  as  to  whether 
the  transaction  in  this  respect  was  fraudulent  in  faot^  on  the 
part  of  Benjamin,  we  cannot  pre»wrae^  under  the  aspect 
which  the  case  now  assumes,  that  a  fraud  was  perpetrated  by 
Elias  B.  The  complainant  chose  to  rely  upon  the  case  made 
by  the  biU  and  answer ;  by  that  case  he  must  abide.  The 
answers  leave  the  notes  in  the  hands  of  Benjamin.  Whether 
he  has  negotiated  them  or  not,  does  not  appear.  If  he  has, 
then  Elias  B.  ought  to  be  protected  against  eventual  liability 
upon  them.  If  not,  the  complainant  has  an  appropriate 
remedy  by  which  to  prevent  their  negotiation.  In  order  to 
authorize  us  to  declare  the  mortgage  void  so  far  as  it  was 
intended  to  indemnify  Elias  B.  Sherman,  it  must  appear  that 
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the  transaction  was  f  randnlent  on  the  part  of  both  Ellas  B. 
and  Benjamin. 

While  the  stem  principles  by  which  conrts  of  eqnity  are 
guided,  will  be  applied  in  all  their  strictness  to  cases  of 
fraudulent  conveyances,  where  the  fraud  is  clearly  estab- 
lished, yet  we  OBxmot  presume  that  fraud  actually  exists  upon 
slight  circumstances.  The  proof  should  be  so  clear  and  con- 
clusive as  to  leave  no  rational  doubt  upon  the  mind  as  to  it& 
existence.  It  is  not  our  purpose  to  express  any  opinion  upon 
this  part  of  the  case,  as  respects  the  motives  or  intentions  of 
Benjamin ;  but  we  are  not  permitted  to  declare  that 
[183]  the  conduct  of  Elias  B.  was  ^fraudulent.  All  doubt 
as  to  the  true  character  of  the  transaction  could  have- 
been  easily  explained,  had  the  parties  thought  proper  to  have 
shed  more  light  upon  the  notes  in  question.  If  the  note& 
were  intended  for  the  purpose  stated  in  the  answers,  it 
would  have  been  more  natural  that  Elias  B.  should  have- 
stood  in  the  relation  to  them  of  an  indorser,  rather  than  a 
maker.  But,  above  all,  it  is  somewhat  unaccountable  that 
the  parties  observe  a  studied  silence  respecting  the  dispositioa 
made  of  them.  It  would  have  been  more  satisfactory  to  us,, 
had  the  defendants,  in  their  answers,  disclosed  the  fact  that 
tlie  notes  had  been  used  for  the  purposes  stated  in  those 
answers.  They  having  failed  to  do  so,  it  was  incumbent,, 
under  the  circumstances,  that  the  complainant,  in  order  to- 
show  the  transaction  fraudulent  on  the  part  of  Elias  B.  to- 
have  proved  that  they  had  never  been  negotiated,  or  other 
facts  or  circumstances  tending  to  show  that  the  notes  and 
mortgage  were  intended  to  protect  the  real  estate  of  Ben- 
jamin from  execution. 

Upon  the  whole,  we  are  of  opinion,  that  the  decree  of  the 
the  chancellor,  dismissing  the  bill  generally,  must  be  reversed. 
And  we  order  and  decree  further,  that  the  proceedings  had 
under  the  provisions  of  the  act  entitled  "  An  act  to  provide 
for  the  transfer  of  real  estate  on  execution,  and  for  other  puiv 
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poseB,*'  approved  February  17, 1842,  be  vacated  and  held  for 
naught. 

The  effect  of  this  decree  will  be  simply  to  vacate  the  pro- 
ceedings had  under  the  act  of  17th  February,  1842,  and  to 
withhold  all  other  relief  under  existing  circumstances.  This 
will  enable  the  complainant  to  institute  such  further  proceed- 
ings as  he  shall  deem  proper,  with  a  view  to  the  satisfaction 

of  his  judgment. 

Decree  reversed. 


•Stout  V.  Keyea.  [18*] 

fTnder  the  JustioeB*  act  of  1841  (S.  L.  1841,  p  81,  $$  1, 89, 48),  a  Justice  of  the  peace  haa 
no  power  to  tiy  a  cause  in  which  it  appears  hj  the  pleadings  that  a  question  of 
title  to  real  estate  is  involTed,  and  the  title  is  ditptUed;  but  where  the  title  is 
admitted^  aa  hj  demurrer  to  a  declaration  alleging  it,  the  justice  has  jurisdiction. 

A  porchaaer  of  real  estate  at  a  mortgage  sale,  acquires  an  inchoate  title,  subject  to 
be  defeated  by  redemption.  When  his  title  becomes  absolute  by  the  failure  to 
redeem,  it  relates  back  to  the  time  of  the  purchase.  And  he  may,  therefore, 
after  bis  title  is  thus  perfected,  maintain  an  action  for  injury  done  to  the  estate, 
maliciously,  and  with  knowledge  of  his  rights,  by  the  cutting  and  carrying  away 
growing  timber  after  the  purchase,  before  the  expiration  of  the  time  for 
redemption,    (a) 

<!ase  is  the  inroper  oonmion  law  remedy  for  such  injury. 

The  common  law  Is  in  force  in  this  state,  except  so  fttr  as  it  is  repugnant  to,  or  Idooq- 
sistent  with,  our  constitution  or  statutes,    (b) 

Error  to  Lenawee  circuit  court.  This  was  a  special  action 
on  the  case  brought  by  Keyes  against  John  and  Francis  Stout, 
before  a  justice  of  the  peace. 

The  declaration  alleged  in  substance  that  Keyes  was  the 
4i8signee  of   a  mortgage  executed  by  Francis  Stout;   that 

(a)  See  Johnson  t.  Ballou,  S8  Mich.,  878,  897. 

(b)  Or  is  modified  by  such  circumstances  as  render  it  inapplicable  to  our  local 
•affUis:    Lorman  ▼.  Benson,  8  Mich.,  18. 
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default  having  been  made  in  the  payment  of  the  money 
Becnred  by  the  mortgage,  he  instituted  proceedings  under 
the  acts  of  1841  {S.  Z.  1841,  jpp.  45, 150),  for  foreclosure 
and  sale  of  the  mortgaged  premises ;  that  the  premises  were 
sold  on  such  foreclosure,  October  1, 1841,  and  that  he,  the- 
said  Keyes,  became  the  purchaser,  for  the  sum  of  $466.67 ;. 
that  the  premises  were  not  redeemed  within  the  six  months^ 
after  the  sale  allowed  by  the  statute  for  redemption ;  and 
that,  after  the  expiration  of  that  period,  he  entered 
[185]  into  possession.  .The  declaration  then  *f  urther  averred, 
that  between  the  time  of  sale  and  the  expiration  of 
the  time  for  redemption,  the  defendants,  John  and  Francis- 
Stout,  with  the  knowledge  of  the  plaintifiPs  rights,  and  the 
intent  to  injure  and  prejudice  him  in  his  estate,  cut  down 
and  carried  away  a  large  quantity  of  timber  growing  upon 
the  premises. 

To  this  declaration  the  defendants  below  demurred. 

The  justice  overruled  the  demurrer  and  gave  judgment  in 
favor  of  the  plaintiff  below  for  $100,  damages  and  costs* 
The  defendants  below  thereupon  removed  the  cause  by  cer- 
tiorwri  to  the  circuit  court,  where  the  judgment  of  the  justice 
was  affirmed. 

P.  Moreyj  for  the  plaintiffs  in  error. 

F.  O.  Beama/Jij  for  the  defendants  in  error. 

GooDwm,  J.,  delivered  the  opinion  of  the  court 
1.    It  is  first  insisted  that  it  appeared  upon  the  face  of  th& 
declaration  that  the  title  to  real  estate  came  in  question,  and 
that,  therefore,  under  the  justices'  act  of  1841  {S,  L.  1841,  p^ 
81),  the  justice  had  no  jurisdiction. 

The  first  section  of  that  act  excepts  from  his  jurisdiction 
actions  in  which  the  title  of  real  estate  shall  come  in  ques* 
tion  ;  and  if  there  was  nothing  further,  probably  the  juris- 
diction would  be  excluded.     But  there  are  other  sections 
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which  show  how  the  title  must  come  in  question  to  exclude 
jurisdiction,  and  the  whole  must  be  construed  together. 
Sec  39  provides  that  in  every  action  where  the  title  to  land 
fihaU  in  any  wise  come  in  question,  the  defendant,  at  the  time 
he  is  required  to  join  issue,  may  plead  specially  any  plea 
showing  that  the  title  will  come  in  question,  or  may  give 
notice  to  that  effect  under  the  general  issue ;  that 
these  shall  be  written  and  signed  by  the  ^defendant  [186] 
or  his  attorney,  and  countersigned  by  the  justice,  and  , 
then,  upon  the  giving,  by  him,  of  a  bond  to  defend,  etc.,  in 
the  circuit  court,  and  payment  of  the  costs,  the  suit  shall  be 
discontinued.  This  course  was  not  pursued.  Section  43* 
provides  that  if  it  appears  on  the  trial  from  the  plaintiffs 
own  showing,  that  the  title  to  Icmd  is  in  question^  amd  which 
title  is  disputed  by  the  defendant,  the  justice  shall  dismiss  the 
cause,  and  the  plaintiff  pay  the  costs. 

The  plea  of  the  general  issue  would,  in  this  case,  have  put 
the  title  set  up  in  the  declaration  in  issue ;  and  unless  the 
plaintiff  admitted  it  on  the  trial,  the  jurisdiction  would  have 
been  taken  away. 

From  the  sections  referred  to,  it  appears  that  the  i/rial  of 
questions  of  title  is  what  is  inhibited,  when  they  arise  in  the 
actions  of  which  jurisdiction  is  given.  The  term  trial  is 
usually  applied  to  the  investigation  of  facts  in  question  or 
dispute  between  the  parties  to  a  cause.  By  demurring,  the 
defendant  admitted  the  facts  set  out  in  the  declaration,  and 
raised  the  question  of  law  as  to  their  sufficiency  to  main- 
tain the  action.  The  plaintiff's  title  as  he  set  it  out — ^the 
facts  constituting  it  which  he  alleged  as  the  foundation  of 
the  suit — were  conceded.  True,  he  assigned  as  a  cause  of 
demnrrer  the  want  of  jurisdiction.  To  take  it  away,  how- 
ever,  he  should  have  resorted  to  another  course,  and  one 
which  would  have  put  the  title  in  dispute.  The  statute  evi- 
dently intended  to   take  away  the  power  to  hear  evidence 

•  Re-enacted,  R.  8. 1S16,  p.  896,  %  67. 
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and  determine  npon  the  various  intricate  and  complex 
questions  which  might  arise  upon  the  trial  of  a  disputed 
title.  Where,  upon  a  demurrer  to  the  declaration,  a  mere 
question  of  law  arises,  a  review  of  any  decision  made  is 
easily  and  without  di£Sculty  had  under  the  provisions  of 
the  statute. 

2.    It  is  insisted  in   the  second   place,  that  the 
[187]   action  on  *the  case  would  not  lie  upon  the  facts 
alleged  in  the  declaration. 

It  is  a  general  principle  of  the  common  law,  that  whenever 
the  law  gives  a  right,  or  prohibits  an  injury,  it  also  gives 
a  remedy  by  action ;  and,  where  no  specific  remedy  is  give 
for  an  injury  complained  of,  a  remedy  may  be  had  by  special 
action  on  the  case.  This  action,  says  Blackstone,  is  an  uni- 
versal remedy,  given  for  all  personal  wrongs  and  injuries 
without  force :  3  £1.  Gam.,  122  ;  1  Chit,  Ply  83,  84. 

In  the  case  of  Yates  v.  Joyce,  11  Johns.,  136,  A,  being 
the  assignee  of  a  judgment  against  B,  had  taken  out  an  exe- 
cution and  levied  upon  a  lot  of  land  upon  which  the  judg- 
ment was  a  lien;  and  C,  knowing  the  premises,  and,  as 
charged  in  the  declaration,  with  intent  to  injure  the  plain- 
tiff, removed  buildings  from  the  said  lot,  and  in  conse- 
quence thereof,  the  amount  for  which  the  lot  sold  was  dimin- 
ished, and  the  plaintiff,  the  defendant  having  no  other  prop- 
erty, was  thus  far  deprived  of  the  benefit  of  his  judgment. 
Upon  a  demurrer  to  the  declaration  stating  these  facts  in 
substance,  the  action  was  sustained,  upon  the  principle  above 
referred  to. 

In  this  case,  the  plaintiff,  by  his  purchase,  had  acquired 
an  inchoate  right  to  the  land,  subject  to  be  defeated  by 
payment,  by  the  mortgagor,  or  of  the  purchase  money,  with 
ten  per  cent  interest,  in  six  months.  If  not  so  redeemed,  he 
had  a  right  to  have  the  estate  which  he  purchased,  his  title  to 
which  would  then  be  consummated.  The  trees  growing  on 
the  land  were  a  part  of  that  estate,   being  a  part  of  the 
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realty.  The  acts  are  charged  to  have  been  done  wrongfully, 
and  with  intent  to  injure  the  plaintifE,  and  the  action,  it 
seems  to  me,  was  well  brought. 

The  deed  while  it  was  in  the  register's  hands,  between  the 
time  of  the  sale  and  the  expiration  of  the  time  for  redemp- 
tion, was  in  the  nature  of  an  escrow ;  and,  if  not 
defeated  *by  redemption,  related  back  to  the  time  of  [188] 
the  purchase,  at  which,  under  the  statute  referred  to, 
it  bore  date :  4  Oru.  Dig.,  31 ;  8  Hep.^  35 ;  Swiff  s  Dig., 
123,  124,  179 ;  4  Day,  66. 

If  a  deed  is  delivered  on  condition,  and  the  grantee  dies 
before  the  performance  of  the  condition,  yet  upon  its  per- 
formance, the  estate  becomes  vested.  ^'  For  there  was  tror 
dUio  inchoata  in  the  life  time  of  the  parties,  et  postea  conr 
^timnuUio  exiatena  by  the  performance  of  the  condition." 

In  the  state  of  New  York,  the  doctrine  of  relation  has 
been  carried  much  farther  than  this,  as  will  be  found  in  the 
case  of  Jackson  v,  Ramsey,  3  Cow.,  75,  amd  cases  there  cited. 
In  HeaOh  'o.  Ross,  12  Johns.,  140,  between  the  date  of  a 
patent,  and  its  passing  the  proper  office,  a  quantity  of  timber 
was  cut  on  the  premises  granted  by  the  patent,  and  trover 
brought  by  the  patentee  and  sustained,  the  grant  being  held 
to  relate  back  to  the  date  of  the  patent  In  this  case  the 
doctrine  is  clearly  applicable,  and  as  the  purchaser  was  not  in 
possession,  that  being  held  by  one  of  the  defendants,  the 
action  was  properly  case. 

3.  But  it  is  said,  that  if  the  action  would  lie  at  the  com- 
mon law,  that  law  is  not  in  force  in  this  state  as  a  means  of 
civil  remedy.  This  is  a  somewhat  startling  proposition  to  be 
seriously  urged  at  this  time,  when  this  court,  as  well  as  the 
circuit  courts,  have  been  adjudicating  common  law  actions 
upon  common  law  rules  and  principles,  since  their  organ- 
ization under  the  state  government;  and  also,  the  territorial 
courts  had  done  so  previously,  from  the  organization  of  the 
territorial  government  under  the  acts  of  congress  and  the 
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ordinance    of   1787.    It  can  require  but  a  few  moments' 
consideration. 

It  is  contended,  first,  that  the  state  constitation  abrogated 
the  common  law,  which  it  is  conceded  was  previooslj  in 
force.     There  is  no  provision  in  the  constitution  to  that 

effect ;  but,  on  the  contrary,  in  the  second  section  of 
[189]   the  ^schedule  annexed  to  the  constitution,  the  laws  in 

force  are  retained  until  they  should  expire  by  their 
own  limitations,  or  be  altered  or  repealed  by  the  legislature. 
And  it  is  a  general  principle,  that,  upon  a  change  of  govern- 
ment, laws  in  force  continue  until  changed  or  abrogated. 
But  it  is  said  that,  if  not  repealed  by  the  constitution,  it  is 
by  the  Kevised  Statutes  of  1838.  !N'ot  so.  In  the  repealing 
acts  therein  contained,  the  statutes  of  which  the  subjects  are 
revised  or  re-enacted,  or  which  are  repugnant  to  the  provi- 
sions of  the  Kevised  Statutes,  are  repealed.  And  so  far  as 
the  constitution  and  the  government  established  by  it,  or  the 
provisions  of  statutes,  are  inconsistent  with,  or  repugnant  to 
the  common  law,  they  supersede  it.  In  ahnost  every  part  of 
the  Kevised  Statutes  of  1838,  relating  to  rights  and  remedies, 
the  common  law  is  incidentally  or  otherwise  recognized ;  and 
more  especially  is  it,  in  the  chapters  relative  to  the  circuit 
and  Supreme  Courts,  particularly  section  4,  of  the  former 
(p.  381),  and  sections  2,  3  and  4,  of  the  latter  (pp.  357,  358). 
I  am  of  opinion,  then,  that  there  is  no  error  in  the  judgment 
of  the  court  below,  and  that  the  same  should  be  affirmed. 

Judgment  affirmed, 
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Hurlbat  v.  Britain  and  Wheeler. 

Where  the  oomplalnsnt  takes  issue  upon  the  defendant's  plea,  and  on  the  hearing 
the  plea  isnot  found  to  be  true,  he  will  be  entitled  only  to  the  same  decree  ss  if 
the  bill  had  been  taken  as  confessed.  If  the  allegations  In  the  bill  do  not  entitle 
him  to  any  relief  whatever,  the  bfl]  will  be  dtamissed. 

And  this  even  on  hearing  In  this  court,  on  appeal  from  a  decree  of  the  chancellor 
dismissing  the  bin  on  the  ground  that  the  plea  was  sustained  by  the  proof. 

His  general  hanking  law  (B.  L.  1887,  p.  78),  being  unconstitutional  and  void,  in  so  far 
as  It  purports  to  confer  corporate  powers  (Green  v.  Graves,  1  Doug.,  851),  no  fore- 
closure can  be  maintained  upon  a  mortgsge  executed  to  a  bank  organised  under 
its  provisions,    (a) 

Id  abOl  to  foreclose  a  mortgsge  executed  to  the  Detroit  City  Bank,  June  80,  1888,  it 
alleged  that  the  bank  was  a  body  politic  and  corporate,  in,  etc.;  that 


(a)   See  ante^  p.  15S,  post,  p.  S80l 
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in  March,  1889,  the  hank  oommiBslanen  of  the  state  filed  a  bin  In  dian- 
cery  aifainst  the  bank,  charging  insolTencj  and  a  violation  of  the  law  under 
which  it  was  org^anised,  whereupon  receiyen  were  appointed  to  take  chaise  of 
the  effects  of  the  bank,  eta,  and  that  said  receivers  assigned  the  mortgage  to  the 
compiaioant.  Held^  that,  upon  these  allegations,  and  the  laws  of  this  state  of 
which  the  court  were  bound  to  take  judicial  notice,  the  court  would  assume  that 
the  bank  was  organised  under  the  provisions  of  the  general  i^tiMwg  i^w. 

Appeal  from  chancery.  (See  Walk.  Ch.y  454.)  The  bill 
was  filed  to  foreclose  a  mortgage  executed  by  the  defendant 
Britain,  to  the  Detroit  City  Bank,  June  20,  1839,  and  by 
Julius  Eldred  and  others,  receivers  of  the  bank,  appointed  by 
the  court  of  chancery,  assigned  to  the  complainant. 

Britain  pleaded  in  bar  that  the  mortgage  was  delivered  to  one 
CuUen  Brown  as  an  escrow  and  was  never,  in  fact,  delivered 
to  the  mortgagee  by  his  authority.  The  complainant  filed  a 
replication  taking  issue  upon  this  plea. 

Wheeler  answered,  setting  up  title  to  the  mortgaged  prem- 
ises in  himself,  by  purchase  on  a  sale  of  the  same  for  taxes ; 
and  the  complainant  also  filed  a  replication  taking  issue  upon 
this  answer. 

Proofs  were  taken  upon  each  issue ;  and  the  cause  having 
been  heard  by  the  chancellor  upon  the  pleadings  and  proofs, 
the  bill  was  dismissed  with  costs.  From  this  decree  of  the 
chancellor  the  complainant  appealed  to  this  court 

A.  D.  Fraser  and  A.  Davidson^  for  the  appellant, 

8.  Ba/ratoWj  for  the  defendants. 

Gk)ODWiN,  J.,  delivered  the  opinion  of  the  court 

The  cause  has  been  argued  in  this  court  on  the  part  of  the 

respective  defendants,  upon  the  plea  and  answer,  and  also  a 

point  is  taken  and  insisted  upon  by  each,  that  even  if  the 

plea  and    answer  are  respectively  unsustained    by    proof, 

and  therefore,  not  sufiicient  to  bar  the  complainant's 

[193]   *bill,  yet  the  bill  itself  is  insufficient  to  authorize  any 

relief,  and  does  not  pi-esent  a  case  upon  which   a 

decree  for  the  complainant  could  be  founded 
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Upon  the  part  of  the  complainant  it  is  insisted  that  the 
plea  of  Britain  is  not  sustained  by  the  proofs,  and  that  the 
answer  of  Wheeler,  with  the  proofs  in  snpport  of  it,  presents 
no  sufficient  bar  to  relief  as  against  him;  and  the  com- 
plainant further  insists,  that  the  matters  alleged  in  the  bill 
are  sufficient  to  entitle  him  to  relief,  and  that,  at  all  events, 
it  is  now  incompetent  for  the  defendants  to  make  any  ques- 
tions in  regard  to  their  sufficiency. 

It  becomes  then  material  to  consider,  in  the  first  place, 
whether  it  is  now  competent  for  the  defendants  to  avail  them- 
selves of  the  alleged  objection  to  the  case  made  by  the  bill. 
It  is  laid  down,  that  when  a  plea  is  interposed,  and  the  com- 
plainant replies  to  and  takes  issue  upon  it,  the  truth  of  the 
plea  is  the  only  subject  of  question,  so  fwr  as  the  plea 
extends;  and  its  sufficiency  is  admitted ;  that  the  defendant 
must  prove  the  facts  alleged  in  it ;  and  that  if  he  fails  in  this, 
so  that,  at  the  hearing  of  the  cause,  the  plea  is  held  no  bar, 
and  it  extends  to  the  discovery  sought  by  the  bill,  the  plain- 
tiff IB  not  to  lose  the  benefit  of  the  discovery  sought,  but  the 
court  will  order  the  defendant  to  be  examined  on  interroga- 
tories to  supply  the  defect :  MUf.  PZ.,  302,  and  cases  there 
eked;  Bea.  Eq.  PI.,  325  ;  2  Ves,  Sen.,  247;  6  Mad.,  63. 

It  follows  then  that  the  complainant  is,  in  such  case, 
entitled  to  relief  according  to  the  case  made  by  the  bill ;  and 
if  a  discovery  is  necessary  to  give  him  the  full  benefit  of  the 
relief  sought,  that  may  be  obtained  upon  interrogatories.  But 
if  the  bill  contains  no  case  upon  which  he  would  be  entitled 
to  any  relief  whatever,  how  can  the  court  afford  him  any  ? 
Suppose  the  bill  is  taken  as  confessed ;  if  the  complainant 
has  made  no  case  in  his  bill  which  would  entitle  him 
to  any  remedy  whatever,  can  he  *obtain  a  decree?  [194] 
Certainly  not.  And  how  can  he  be  in  a  better  situa- 
tion upon  a  plea  being  found  false,  and  consequently  the  whole 
bill  taken  as  true.  In  Dows  v,  McMichael,  2  Paige,  345, 
the  chanceller  of  New  York  states  the  doctrine  very  clearly 
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and  conciselj,  and  confirmB  this  view.  Where  the  oomplain- 
ant  takes  issue  on  the  plea,  he  remarks,  if  at  the  hearing  the 
plea  is  found  to  be  tme,  the  bill  mnst  be  dismissed ;  but  if 
the  plea  is  nntme,  the  complainant  will  be  entitled  to  a 
decree  against  the  defendant  in  the  same  manner  aeif  the 
several  matters  cha/rged  in  the  biU  had  been  confessed  or 
admitted ;  and  he  then  goes  on  to  state,  that  the  complain- 
ant may  still  obtain  a  discovery,  if  requisite  to  the  relief 
sought.  This  mle  is  certainly  based  upon  good  sense,  and 
appears  to  be  supported  by  authority.  So  also,  where  an 
answer  is  put  in,  the  defendant  is  still  at  liberty  to  urge  that 
the  complainant  has  made  no  case  by  his  bill.  He  will  not 
be  permitted  to  urge  any  objection  of  form  merely;  nor 
generally  that  the  case  is  not  a  proper  subject  for  the  juris- 
diction of  a  court  of  equity,  but  only  of  a  remedy  of  law. 
Such  objections  must,  in  general,  be  made  by  demurrer,  at  an 
earlier  stage  of  the  cause,  and  come  too  late  upon  the  hear- 
ing, upon  an  issue,  either  upon  plea  or  answer.  But  further, 
this  cause  is  before  us  upon  an  appeal  from  the  decree  of  the 
chancellor  dismissing  the  bill  generally.  The  order  is  gen- 
eral Suppose  the  decree  had  been  in  favor  of  the  complain- 
ant. Gould  not  the  defendants  have  appealed  and  assigned 
for  error  that  there  was  no  case  in  the  bill  1  Most  certainly 
they  could,  for  the  statute  {B.  S.  1838,  jp.  878,  §  126)  deckres, 
that  upon  an  appeal  this  court  shall  examine  all  errors  that 
may  be  assigned  or  found  in  the  order  or  decree  appended 
from.  If  then,  they  could  have  done  so,  on  the  other  hand 
can  they  not  where  the  bill  is  dismissed  on  the  alleged  ground 

that  the  plea  is  proved,  insist  that  it  was  rightly  dis- 
[195]  missed  for  want  of  any  case  *being  presented  by  it 

which  would  warrant  the  court  in  inalring  any  decree 

whatever  in  behalf  of  the  complainant  t    Most  assuredly  they 

can.    In  this  case  it  does  not  appear  from  the  decree  upon 

what  ground  the  bill  was  dismissed. 

If  I  am  right  in  the  views  above  expressed,  then  the  case 
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of  Oreen  v.  Orcmea^  1  DougL  Mich.^  361,  is  decisive  of  this 
case.  It  was  in  that  case  held  that  the  general  banking  law 
was  nnconstitntional,  and  that  a  receiver  appointed  bj  the 
court  of  chancery,  of  the  effects  of  one  of  the  banks  organ- 
ized under  its  provisions,  could  not  maintain  an  action  on  a 
note  executed  to  the  bank. 

It  is  alleged  in  the  bill  in  this  case,  that  the  bond  and 
mortgage  which  are  the  foundation  of  the  suit,  were,  Jan.  20, 
1839,  executed  to  the  Detroit  City  Bank,  a  body  corporate 
and  politic,  in  the  city  of  Detroit,  in  the  state  of  Michigan ; 
that,  in  March,  1839,  the  bank  commissioners  of  the  state 
filed  a  bill  of  complaint  in  the  court  of  chancery,  against  the 
said  Detroit  City  Bank,  charging  the  insolvency  of  said  bank, 
and  a  violation  of  the  law  under  which  the  same  was  organ- 
ized, and  praying  an  injunction,  and  a  receiver  to  take 
charge  of  its  property  and  effects ;  that  by  an  order  of  that 
court  in  December  of  the  same  year,  Julius  Eldred  and 
others  were  named  and  duly  appointed  receivers,  and  author- 
ized to  take  charge  of  its  property  and  effects,  and  do  all 
other  necessary  things  appertaining  to  their  office  as  such 
receivers,  pursuant  to  the  laws  in  such  case  provided.  The 
bill  then  sets  out  an  assignment  of  the  bond  and  mortgage, 
by  the  receivers,  to  the  complainant. 

What  law  was  it  under  which  the  bank  was  organized,  the 
provisions  of  which  were  thus  charged  to  have  been  violated 
by  the  bank  in  the  bill  filed  by  the  bank  commissioners  ?  It 
could  have  been  no  other  than  the  general  banking 
law.  By  our  statute,  acts  of  incorporation  *are  public  [196] 
acts ;  this  court  must  ex  officio  take  notice  of  them ;  v 

and  there  is  no  special  act  of  the  legislature  incorporating  the 
Detroit  City  Bank.  It  was  only  under  the  general  banking 
law  that  it  could  have  been  organized  and  have  claimed  cor- 
porate powers,  and  that  the  bank  commissioners  could  have, 
in  their  bill,  charged  the  violations  of  law  upon  which  the 
receivers  were  appointed.     Tliis  is  so  palpable  upon  tlie 

101 


196  CASES  IN  THE  SUPREME  COURT. 


Rockwell  t7.  Hubbell'B  Administrators. 


1>ill  that  it  is  impossible  for  hb  to  shut  our  eyes  to  it,, 
without  also  closing  them  to  the  public  statutes  in  the  statute 
book. 

Upon  the  plea  itself,  and  proofs  relating  to  it,  it  might  be 
doubtful  whether  the  bill  should  have  been  dismissed.  The 
facts  proved  did  not  show  a  performance  of  the  condition 
upon  which  the  bond  and  mortgage  appeared  to  have  been 
delivered.  But  upon  the  cross-examination  of  the  main  wit- 
ness by  the  defendant's  counsel,  testimony  was  given  tending 
pretty  strongly  to  show  an  assent  to  the  delivery,  after  a  full 
knowledge  of  the  facts  which  were  insisted  on  by  the  com- 
plainants as  a  compliance  with  the  conditions. 

Upon  the  ground  before  considered,  however,  the  decree 
must  be  affirmed. 

Decree  affirmed. 


[197]         •BockweU  v.  HubbeU's  Administrators. 

Tlie  act  of  1848  (8.  L.  18tt|  p.  70),  ezempting  from  flzecutioB  |iropert(y  nol  fBnmpiiwt 
ttf  preTlous  statutes,  operates  upon  the  remedy  to  enforce  contracts  made  before 
It  took  effect;  but  it  does  not.  In  so  f*r  as  it  Is  thus  retroipectiYe,  impair  the  o6ti- 
gaUonofoimtrQ€U,    (a) 

Case  reserved  from  Oakland  circuit  court.  Beplevin 
brought  by  Kockwell  against  Hubbell  for  one  yoke  of  oxen. 
Hubbell  having  (lied  before  issue  joined,  his  administrators 
were  permitted  to  appear  and  defend  the  action,  and  pleaded 
that  at  the  November  term,  1840,  of  Oakland  circuit  court,, 
the  administrators  of  one  Green,  recovered  a  judgment 
against  Rockwell  and  another  for  $85;  that  an  execution 
was  issued  thereon,  July  31,  1844,  and  delivered  to  Hubbell^ 
who  was  then  a  deputy  sheriff  of  Oakland  county ;  and  that 

(a)    Same  principle,  Bronson  t.  Newbeny,  anUt  p.  88L 
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on  the  5th  day  of  August  following  he  levied  upon  the  oxen 
in  controyersy  by  yirtue  of  this  execution.  Beplication, 
that  at  the  time  of  the  leyy  Bockwell  was  a  practical  farmer, 
and  the  yoke  of  cattle  levied  upon  was  the  only  team  he  had, 
and  was,  therefore,  exempted  from  execution  by  the  proyi- 
nons  of  the  exemption  law  of  1842 :  S,  L.  1842,  p.  70,  §  1. 
To  this  replication  there  was  a  general  demurrer  and  joinder 
therein. 

O*  O.  PwrJcBj  in  support  of  the  demurrerr 

Oeo.  Wimer  and  Moses  Wisnerj  contra. 

Bansom,  C.  J.,  delivered  the  opinion  of  the  court  The 
demurrer  presents  two  questions : 

1.  Whether  the  exemption  law  of  1842  {&  Z.  1842,  p. 
70)  applies  to  executions  for  the  collection  of  debts  con- 
tracted before  it  took  effect;  and,  if  it  does,  then, 

*2.    Whether,  in  so  far  as  it  is  thus  retrospective,  it  [198] 
impairs  the  obligation  of  contracts,  and  is  therefore 
unconstitutional  and  void. 

We  entertain  no  doubt  as  to  how  the  former  of  these  ques- 
tions should  be  answered. 

The  first  section  of  the  act  provides,  that,  "to  each  prac- 
tical fanner,  one  yoke  of  cattle  "  "  shall  be,  and  the  same  are 
hereby  exempted  from  execution  or  sale,  for  any  debt,  dam- 
ages, fine  or  amercement,  whatever." 

By  the  third  section  it  is  declared,  that  "  all  acts  and  parts 
of  acts  heretofore  passed  and  now  in  force,  for  the  exemp- 
tion of  property  from  execution  or  sale,  for  any  debt,  dam- 
age, fine  or  amercement,  are  hereby  repealed."  It  can 
hardly  be  supposed  that  the  legislature  intended  to  repeal  all 
exemption  laws  then  in  force,  and  leave  the  whole  debtor 
class  entirely  at  the  mercy  of  creditors — ^not  even  securing  to 
them  or  their  families,  their  necessaiy  clothing  or  cooking 
utensils. 
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It  will  be  borne  in  mind,  that  at  the  time  of  the  paaaage  of 
the  act  of  1842,  there  was  an  nnprecedented  amount  of 
indebtedness  pressing  upon  the  business  commnnity,  arising 
ont  of  the  extravagant  speculation  and  overtrading  of  pre- 
vious years.  We  cannot  conclude,  that  at  such  a  juncture, 
the  legislature  would  take  away  all  protection  from  debtors, 
whose  liabilities,  in  most  instances,  had  been  incurred  in 
the  improvident  purchase  of  property  at  exorbitant  prices, 
and  in  many,  for  that  which  was  utterly  worthless,  and  at  the 
same  time  provide  a  greatly  enlarged  exemption,  for  the  ben- 
efit of  those  who  might  thereafter  become  indebted. 

The  act  enumerates  all  the  Articles  exempted  from  execu- 
tion by  the  then  existing  laws,  and  adds  thereto  many  otherB, 
and  declares  that  the  whole  shall  be  and  are  exempted  from 
execution. 

Keeping  in  view  the  fact  that  exemption  laws  had 
[199]  always  *f  ormed  a  part  of  the  legislative  policy  of  our 
own  state,  and,  indeed,  of  all  the  states  of  this  Union, 
we  cannot  doubt  but  the  legislature  intended  to  embrace  by 
its  provisions,  existing  cases,  as  well  as  those  that  should 
thereafter  arise. 

2.  We  will  proceed,  then,  to  consider  the  second  and 
more  important  question,  viz. ;  Whether  the  law,  in  so  far 
as  it  applies  to  executions  for  the  collection  of  debts  con- 
tracted before  its  passage,  impairs  the  obligation  of  contracts, 
and  is  therefore  unconstitutional  and  void. 

The  case  of  Bronson  v.  Eirnie^  1  How.f  311,  and 
MoOrachen  v.  Hwywcvrd^  2  i{^.,  608,  are  principally  relied 
upon  by  the  defendant's  counsel,  to  establish  the  unconstitu- 
tionality of  the  act.  But  to  my  mind,  neither  of  those  cases 
sustains  the  position  he  assumes.  The  first  involves  only  the 
question  of  the  constitutionatity  of  the  appraisal  laws  of 
Illinois,  as  applicable  to  sales  made  under  pre-existing  mort- 
gages. The  second  {McOraclcen  v.  Hayward)  extends  the 
principle  decided  by  the  former  to  sales  upon   execution. 

IM 
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Although,  in  deciding  those  cases,  the  court  used  very  broad 
«Qd  comprehensive  language,  still  the  only  question  before 
diem,  which  they  properly  could  or  which  they  did  decide, 
was,  that  the  laws  of  Illinois  providing  for  the  valuation  of 
property  prior  to  its  sale  upon  mortgage  foreclosure,  and 
<3xecutions  upon  pre-existing  contracts,  came  within  that 
-danse  of  the  10th  section  of  the  first  article  of  the  constitu- 
tion of  the  United  States,  which  prohibits  a  state  from  pass- 
ing any  law  impairing  the  obligation  of  contracts,  and  were 
therefore  inoperative  and  void. 

So  far,  however,  as  those  adjudications  bear  in  express 
termS)  upon  the  case  at  bar,  they  tend  to  sustain  our  exemp- 
tion law. 

In  Branson  v.  E!m2iej  Chief  Justice  Taney,  alluding  to 
the  contract  of  £inzie,  and  the  valuation  laws  of 
minois,  ^says :  '^  If  the  laws  of  the  state,  passed  after-  [300] 
wards  (that  is,  after  the  making  of  the  contract),  had 
done  nothing  more  than  change  the  remedy  upon  contracts, 
they  would  be  liable  to  no  constitutional  objection;  for 
undoubtedly,  a  state  may  regulate  at  pleasure  the  modes  of 
proceedings  in  its  courts,  in  relation  to  past  contracts  as  well 
as  future.  It  may,  for  example,  shorten  the  period  of  time 
within  which  claims  shall  be  barred  by  the  statute  of  limita- 
tions. It  may,  if  it  thinks  proper,  direct,  that  the  necessary 
implements  of  agriculture,  or  the  tools  of  the  mechanic,  or 
articles  of  necessity  in  household  furniture,  shall,  like  wear- 
ing apparel,  not  be  liable  to  execution  on  judgments.  Regu- 
lations of  this  description  have  always  been  considered,  in 
eveiy  civilized  community,  as  properly  belonging  to  the 
remedy,  to  be  exercised  or  not,  by  every  sovereignty,  accord- 
ing to  its  own  views  of  policy  and  humanity.  It  must  reside 
in  every  state,  to  enable  it  to  secure  its  citizens  from  unjnst 
and  harassing  litigation,  and  to  protect  them  in  those  pursuits 
which  are  necessary  to  the  existence  and  well-being  of  every 
eonmiunity."    If  ,  as  is  thus  conceded,  a  state  legislature  may 
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exempt  from  seizure,  upon  execntion,  necesBaiy  implemsntB^ 
of  agiicxQtnre,  may  it  not  also  exempt  necessaiy  teamB  to 
render  those  implements  available !  To  hold  the  oontraiy^ 
would  seem  to  me  to  be  absurd. 

Would  such  exemption  impair  the  obligation  of  the 
debtor's  contract  t  Kot  in  the  slightest  degree,  that  I  can 
perceive.  The  obligation  of  a  contract,  within  the  meaning- 
of  the  constitution,  is  that  which  binds  the  party  makings 
the  contract,  to  a  performance  of  the  promises  and  cove- 
nants which  it  contains.  Does  a  law  which  reserves  to  a. 
party  his  plow,  his  cart,  or  his  team,  release  him  from  the 
performance  of  such  promises  or  covenants!  Not  at  alL 
His  obligation  remains  in  full  force,  not  dissolved,  or  in  any 

manner  weakened  or  impaired. 
[201]  *I  am  aware  that,  in  the  case  of  McOradken  v.  Say- 
vKurdy  Judge  Baldwin  said,  that  the  laws  of  Ulinoifr 
relating  to  judgments  and  executions,  existing  at  the  time 
the  defendant's  contract  was  entered  into,  were  as  perfectiy 
binding  upon  him,  and  as  much  a  part  of  his  contract,  as  if 
they  had  been  set  forth  in  its  stipulations,  in  the  .very  words, 
of  those  laws;  and,  had  the  court  then  been  considering- 
the  validity  of  our  exemption  law  or  a  similar  one  of  any- 
other  state,  their  decision,  undoubtedly,  must  have  settied 
the  rights  of  the  parties  here.  But  the  precise  questioi^ 
presented  by  ihU  case,  we  have  seen,  was  not  before  the 
courts  in  the  case  referred  to;  and,  doubting  as  I  do  (most 
deferentially  to  be  sure)  the  soundness  of  the  positions- 
assumed  by  Mr.  Justice  Baldwin,  in  MoOrackenv.  Hayward, 
I  am  unwilling  to  extend  the  principle  of  that  case  a  single 
line  beyond  the  limits  prescribed  by  its  own  facta.  And  so, 
in  effect,  held  Chief  Justice  Gibson,  conmienting  upon  the 
above  cases  in  Moore  v.  Chackoicky  decided  in  the  Supreme 
Court  of  Pennsylvania,  in  September,  1844:  6  Lout 
Hepofi&Tj  433. 

Can  it  be  maintained  that  an  exemption  law,  existing  at 
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the  time  a  contract  is  made,  enters  into  and  forms  an 
essential  part  of  itt  To  me,  snch  a  doctrine  seems  at  war 
with  all  the  settled  principles  and  analogies  of  the  law.  I 
<*amiot  see  on  what  ground  it  can  be  defended.  Wonld  it 
not  lead  to  consequences  altogether  absurd  ?  If  an  exemp- 
tion law,  in  force  at  the  time  a  contract  is  made,  forms 
one  of  its  essential  elements,  the  law  must,  in  the  quaint 
language  of  the  older  books,  "go  with,  and  attend  upon  the 
contract."  Suppose  a  contract  was  made  in  the  state  of 
New  York,  and  that  there  was  no  exemption  law  at  the 
time  in  force  in  that  state.  Suppose  further,  that  such 
eontract  were  subsequently  sent  here  to  be  enforced.  Can 
there  be  a  doubt  as  to  whether  our  exemption  law  would 
<;ontrol  an  execution  issued  to  collect  a  judgment 
upon  *that  contract?  None  whatever.  Suppose  [202] 
again,  that  a  contract  were  made  in  a  state  by  the 
laws  of  which  the  property  of  execution  debtors  was 
•exempted  from  levy  or  sale,  to  the  amount  of  $1,000,  and 
that  the  contract  were  sought  to  be  enforced  in  another 
state,  where  no  exemption  law  existed.  Would  not  the 
whcle  of  the  debtor's  property  be  liable  to  seizure  and  sale, 
for  the  satisfaction  of  his  debt  ?  Unquestionably  it  would. 
Let  us  put  another  case:  Suppose  a  promissory  note  is 
made  in  a  state  where  the  remedy  by  asaumpait  is  expressly 
taken  away  by  statute,  and  the  party  is  confined  to  the  action 
of  debt  alone.  Will  it  be  pretended  that  the  payee  or  other 
holder  of  such  note  could  not  follow  the  maker  into  this 
state,  and  enforce  its  payment  by  the  usual  remedy  here — 
the  action  of  aeay/mpdtt  Kot  for  a  moment.  Suppose, 
agaiQ,  a  note  made  where  all  the  usual  remedies  upon  such 
contracts  exist,  and  that  the  maker  goes  into  a  jurisdiction, 
where  the  action  of  debt  only  is  given  in  such  case.  Can  the 
liolder  of  the  note  there  bring  assumpsit  upon  it  ?  Certainly 
not  And  yet,  if  co-existing  remedies  form  an  essential  part 
of  a  contract,  he  may  do  so  most  clearly. 
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The  doctrine  that  the  remedj  constitutes  a  part  of  the 
contract,  Judge  McLean  has  said,  "is  a  mere  abstraction^ 
which  cannot  be  carried  into  practical  operation :"  1  Sino^ 
328.  And  is  it  not  so  ?  If  the  remedy  is  a  part  of  the  con- 
tract, it  must  remain  so  xmtil  the  contract  is  performed  or 
rescinded  by  the  parties.  !N'o  change  of  the  forms  of  actions, 
or  other  proceedings,  can  affect  existing  contracts ;  and,  if 
judicial  action  be  necessary  to  enforce  a  contract,  inquiry 
must  be  made,  not  as  to  what  remedies  exist  at  the  time  of 
commencing  suit,  but  what  were  the  remedies  existing  at  the 
time  the  contract  was  entered  into,  and  the  latter,  and  no 
others,  must  be  resorted' to.  Such  a  rule  would  lead  to  end- 
less confusion  and  difficulty,  and  could  not  be  applied. 
[203]  The  cases  are  numerous,  in  which  *principles  strongly 
analogous  to  those  relied  upon  in  this  case  to  sustain 
the  plaintiffs'  replication,  are  recognized  as  settled  law. 

It  was  adjudged  by  this  court,  at  the  last  term,  in  the  case 
of  Bronson  v.  Newberry  {am/te,  jp.  38),  that  the  act  of  our 
legislature,  passed  in  1839,  abolishing  imprisonment  for  debt,, 
extended  to  pre-existing  as  well  as  future  contracts,  and 
yet,  that  it  was  not  within  the  inhibiting  clause  of  the  con- 
stitution. 

So  in  Sturgea  v.  Crovminshieldj  4  Wheat.^  200,  Chief 
Justice  Marshall  says,  expressly,  that  imprisonment  is  no 
part  of  the  contract,  and  simply  to  release  the  prisoner  does 
not  impair  its  obligation :  Mason  v.  HaUe^  12  Wheat.^  370 ; 
Beers  v,  HamgMon^  9  Pet.^  359,  and  3  Story  on  Const,^  250, 
are  to  the  same  effect. 

It  has  also  been  repeatedly  determined,  that  recording 
acts,  and  statutes  of  limitation,  although  made  to  affect 
existing  contracts,  were  not,  therefore,  unconstitutional  and 
void. 

And  the  courts  have  all  based  their  decisions  on  the  ground 
that  such  legislation  acted  on  the  remedy  onJ/y^  without 
impinging  at  all  on  the  obligation  of  contracts. 
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If  non-unprisonment  and  limitation  acts  may  be  made  to 
act  upon  existing  contracts,  why  may  not  exemption  laws  ! 
Can  any  definable  line  of  distinction  be  drawn  between  them  ! 
I  confess  I  can  discover  none. 

We  are,  then,  of  opinion,  that  the  replication  in  this  case  is 
sufficient^  and  the  demnrrer  thereto  should  be  overrnled. 

Ordered  certified  accordmgJy. 


'Latimer  v.  Iiovett.  [204] 

r's  deed  In  consnininAtlon  of  asale  of  land  for  taxes,  imder  the  act  of  18S7 
(JBL  Lk  1638^  p.  96),  is  evidenoe  of  the  regularity  of  the  tale  only;  a&da  party  claim* 
ing  title  under  It,  must  show  afflrmatiyely  that  all  the  proceedings,  anterior  to 
the  sale,  in  the  assessment  and  return  of  the  taxes,  have  been  had  in  conformity 
to  the  statute.  This  point  decided  In  Scott  t.  Detroit  Toung  Men's  Society,  1 
Dong.,  121,  re-afllrmed. 

Error  to  Lenawee  circuit  court.  Ejectment  by  Latimer 
and  Kandall  against  Lovett.  The  plaintiffs  claimed  as  the 
grantees  of  one  Hoeg.  The  only  evidence  of  Hoeg's  title 
which  they  adduced  on  the  trial,  was  a  deed  of  the  premises, 
executed  to  him  by  the  treasurer  of  Lenawee  county,  in  con- 
summation of  a  sale  of  the  same  for  taxes.  It  appeared  from 
the  recitals  in  the  deed,  that  the  sale  was  made  March  3, 
1836,  for  taxes  assessed  for  the  year  1832.  The  plaintiffs  did 
not  offer  any  evidence  to  show  that  the  taxes  for  which  the 
premises  were  sold  were  legally  assessed  and  returned,  or  that 
the  proceedings  anterior  to  the  sale  had  been  in  conformity  to 
the  statute. 

On  the  submission  of  the  cause  to  the  jury  the  court 
charged,  ^^that,  xmder  the  statute  applicable  to  the  ease  {R.  L. 
1827,  p.  878,  amd  R.  L.  1833,  p.  96,  §  15*),  the  plaintiffs, 

*Thi8  statute  provided  that  the  county  treasurers  deed  should  vest  in  the  person 
to  whom  it  was  given  an  absolute  estate  in  fee  simple,  subject  to  all  the  claims 
which  the  territory  of  Michigan  should  have  thereon,  and  should  be  eonclutive  e«<- 
dencs  thtU  the  tale  vku  regular  according  to  the  provisions  of  the  act. 

109 


a04  CASES  IN  THE  SUPREME  COURT. 


Tjitlnmr  v,  Lowtt. 


in  order  to  have  eBtablished  a  good  title  in  Hoeg  under  the 
treasurer's  deed,  sIioxQd  have  proved  to  the  jorj  the  existence 
and  regular  assessment  of  the  tax  for  the  non-payment  of 

which  the  premises  were  sold,  and  that  the  same  had 
[206]  been  returned  as  uncollected  by  the  officer  to  *whom 

the  tax  list  was  committed  for  collection ;  that  without 
the  assessment  of  such  tax,  and  the  non-payment  of  the  same, 
the  treasurer  would  have  had  no  power  to  make  the  sale ; 
that  the  onus  was  on  the  plaintifis  claimiug  title  through  such 
treasurer's  deed,  to  prove  all  those  facts  upon  which  the 
power  of  the  treasurer  to  make  the  deed  depended;  that 
under  the  statute  the  treasurer's  deed  was  not  even  prima 
facie  evidence  of  such  proceedings  anterior  to  the  action  of 
the  treasurer  in  advertising  and  selling  the  land,  as  author- 
ized him  to  sell  the  same ;  but  was  evidence  of  the  regularity 
of  the  sale  only;  and  that  without  evidence  of  such  pro- 
ceedings, the  jury  would  not  be  authorized  to  find  a  verdict 
for  the  plaintiflPa."  Under  this  charge,  to  which  the  plain- 
tiff excepted,  the  jury  found  a  verdict  for  the  defendant,  on 
which  judgment  was  rendered.  The  plaintifEs  now  claim  a 
reversal  of  the  judgment  on  the  ground  that  the  charge  was 
erroneous. 

A.  Backus^  for  the  plaintifb 

A.  H.  TiffcMM/y  for  the  defendant,  cited  Sharp  v.  Spier^  4 
ma,  78,  84,  86;  WUUams  v.  Peyton,  4  Whsai.,  77;  Ramn 
Icendorf  v.  Taylor ,  4  Peters,  349 ;  Jackson  v.  Shepherd,  7 
Cowen,  88 ;  8  Wheat.,  682 ;  Jackson  v.  Morse,  18  Johns^ 
441 ;  Bowland  v.  Doty,  Harr.  Oh.,  1,  10 ;  B.  L.  1838,  p. 
96,  §§  16, 16. 

Wnro,  J.,  delivered  the  opinion  of  the  court. 

We  think  that  the  decision  of  this  court  in  Scott  v.  The 
Detroit  Young  Men^s  Society,  1  Doug,  Mich,,  121,  fully 
sustains  the  charge  given  by  the  court  below ;  and  we  are 
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satiflfied  with  the  doctrine  laid  down  in  that  caae.    The  whole 
aoope  also  of  the  decision  in  RoviUmA  v.  Doty^  Ha/rr.  Oh^^ 
ly  and  the  authorities  cited  by  the  chancellor  in  deliv- 
ering his  opinion,  *tend  to  establish  the  same  doctrine ;   [206] 
although,  as  remarked  by  the  chancellor,  it  was  not 
necessary  in  that  caae  to  decide  whether  it  was  incumbent  on 
the    party   claiming   title   under    the  treasurer's  deed,  to 
«how  aflSrmatiyely  the  regularity   of  all  the  proceedings, 
and  that  all  the  prerequisites  to  the  sale  had  been  complied 
with. 
The  judgment  below  must,  therefore,  be  affirmed. 

JvdgmmU  (vffmnedL 


Atwood  y .  Gillett  %&  BeBnayeTS^ 

Tbe  \mnknpbesj  of  partnen  dIsBolTes  the  partnenhiii. 

Aad  tf,  after  the  banknipt07,  the  partnen  oontinae  the  same  kind  of  bnntnai,  under 
thesame  partnership  name,  It  Ui  a  new  partnership. 

Jl  diaaolation  of  partnership  puts  an  end  to  the  authority  of  one  partner  to  bind 
the  other. 

Aooordlngly,  where,  after  the  bankruptcy  of  a  firm,  the  partners  continued  the  same 
kind  of  business,  under  the  same  partnership  name,  and  one  of  them,  in  the 
name  of  the  flinn,  executed  a  written  aclmowledgment  of  a  partnership  debt  dis- 
charged by  the  bankruptcy,  it  tocu  held,  that  the  otiier  partner  was  not  bound  by 
the  acknowledgmentb    (a) 

Heldy  that  parol  contemporaneous  eyidence  was  admissible,  to  show  that  the  defend- 
ant's written  adcnowledgment  of  a  debt  from  which  he  had  been  discharged  by 
bankruptcy,  was  avowedly  obtained  by  the  plaintiff,  and  in  fact  executed  and 
deUvered  by  the  defendant,  for  the  purpose  of  facilitating  the  proof  of  the  debt 
against  the  defendant's  estate  in  bankruptcy;  and  not  with  a  view  to  its  reyival 
against  the  defendant.  Such  evidence  would  not  contradict  or  vary  the  terms  of 
a  valid  written  instrumeut,  but  would  show  that  the  instrument  never  waa 
delivered,  and,  therefore,  never  had  any  legal  existence,  or  binding  force  as  a 
eimtraet.    (b) 

(a)    SeePennoyer  v.  David, 8  Mich.,  407. 
(&)    See  F.  ft  M.  Bk.  v.  Kinzie,  ante,  p.  106. 
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Case  reserved  from  Wayne  circnit  conrt     This  was  an 
action  of  asatrnipsity  brought  by  Atwood  against  Oillett  & 
Desnoyers,  upon  the  following  instmment : 

[207]       ^'  This  may  certify  that  there  is  due  8.  F.  Atwood 
on  settlement  of  acconnts,  thirteen  hxmdred  and  ten 
18-100  dollars.  Gilleit  &  Dbsnoyebs. 

"Dbtboit,  July  7,  1843.'* 

The  declaration  contained  the  common  money  oonnts  and 
an  acconnt  stated ;  and  for  particnlars  of  his  demand  under 
these  connts,  the  plaintiff  famished  a  copy  of  the  above 
instrument. 

The  defendants  pleaded :  1.  The  general  issue.  2.  Their 
discharge  in  bankruptcy,  April  24, 1843,  in  proceedings  insti- 
tuted xmder  the  act  of  congress  approved  August  19, 1841. 

To  the  second  plea,  the  plaintiff  replied  a  new  promise  in 
writing  after  the  discharge. 

And  the  defendants  rejoined,  taking  issue  upon  this  repli- 
cation. 

The  cause  was  tried  at  the  May  term,  1845,  of  the  circuit 
court,  before  the  Hon.  D.  Goodwin,  presiding  judge. 

On  the  trial  the  plaintiffs,  to  prove  the  partnership  of  the 
defendants,  introduced  several  vntnesses  who  testified  that  the 
defendants  had  been  partners  in  business,  as  forwarding  and 
commission  merchants,  for  several  years  prior  to  1843,  and 
that  they  continued  to  do  business,  as  such  partners,  up  to 
July  of  that  year.  The  witnesses  further  testified  that  they 
had  never  heard  of  a  dissolution  of  the  partnership. 

The  plaintiff  then  proved  that  the  instrument  described  in 
his  bill  of  particulars  was  written  and  signed  by  the  defend- 
ant Gillett,  and  read  the  same  in  evidence  to  the  jury. 

On  the  part  of  the  defense,  one  Ives,  being  introduced  as 

a  witness,  testified  to  sundry  conversations  between 

[208]   *the  plaintiff  and  the  defendant  Gillett,  had  before 

and  at  the  time  of  the  execution  and  delivery  of  the 
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instriiment  above  mentioned,  tending  to  prove  that  it  was 
avowedly  obtained  by  the  plaintiff,  and  was  in  fact  executed 
and  delivered  by  GiUett,  for  the  sole  purpose  of  being  nsed 
as  evidence,  by  the  plaintiff,  to  prove  his  claim  against  Gillett 
&  Desnoyers  before  Z.  Piatt,  commissioner  in  bankruptcy, 
in  order  that  he  might  obtain  thereon  the  dividend  to  which 
he  might  be  entitled  in  the  distribution  of  their  assets  as 
bankrupts ;  and  not  for  the  purpose  of  furnishing  the  plain- 
tiff with  evidence  of  an  acknowledged  and  subsisting  debt 
against  the  defendants,  or  a  promise  of  payment  of  the  same. 

The  same  witness  also  testified  that  Desnoyers  was  not 
present  at  any  of  these  conversations,  and  knew  nothing  of 
the  transaction  to  which  they  related,  until  informed  of  it  by 
the  witness,  some  time  after  the  instrument  above  mentioned 
was  executed  and  delivered  by  Gillett  to  the  plaintiff. 

The  evidence  being  closed,  the  counsel  for  the  defendants 
requested  the  court  to  charge  the  jury,  that  the  bankruptcy 
of  the  defendants  dissolved  the  partnership  previously  exist- 
ing between  them ;  that  after  such  dissolution  the  acknowl- 
edgment or  agreement  of  one  of  the  partners  could  not  bind 
the  other ;  and  that,  therefore,  the  plaintiff  was  not  entitled 
to  a  verdict,  unless  they  were  satisfied  that  both  of  the 
defendants  executed  the  instrument  relied  upon  as  evidence 
of  an  acknowledgment  or  new  promise,  or  expressly  consented 
to  its  execution. 

On  this  point  the  court  instructed  the  jury  that  the  plain- 
tiff was  not  entitled  to  recover  upon  the  instrument  unless 
they  were  satisfied  from  the  evidence,  that  both  of  the 
defendants  executed  it,  or  sanctioned  its  being  executed ; 
that,  should  they  be  of  opinion  that  it  was  executed 
and  delivered  by  Gillett  alone,  without  the  *knowl-  [209] 
edge  or  consent  of  Desnoyers,  the  latter  wotild  not  be 
bound  by  it.  And  this  further  instruction  was  given,  that  if 
the  partnership  of  the  defendants  in  fact  continued,  not 
withstanding  the  bankruptcy,  and  involved  the  old  Imeiness, 
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then  the  act  of  one  was  the  act  of  both,  and  it  was  compe- 
tent for  Gillett  to  execute  and  deliver  the  instmment  in  the 
partnership  name,  and  thereby  bind  both  himgftlf  and  Des- 
noyers. 

The  conrt  also  farther  charged  the  jory,  that  it  was  not 
competent,  for  the  pnrpose  of  avoiding  the  instrument  npon 
which  a  recovery  was  sought,  to  show  by  parol  that  it  was 
applied  for  by  the  plaintiff,  and  was  executed  and  delivered 
by  the  defendants,  for  the  purpose  of  being  filed  with  the 
commissioner  in  bankruptcy,  to  facilitate  the  proving  of  the 
plaintiff's  daim  against  the  estate  of  the  defendants  in  bank- 
ruptcy ;  or  in  any  other  way  to  contradict,  or  change  or  destroy 
the  legal  effect  of  the  instrument  by  parol  evidence,  showing 
what  was  said  when  it  was  executed,  or  that  it  was  designed 
for  any  other  purpose  than  that  which  appeared  upon  its  face. 
That  it  was  a  general  rule  of  law  that  parol  evidence  was  not 
admissible  to  contradict  a  written  instrument,  or  to  vary  its 
legal  effect  And  the  court,  for  these  reasons,  withdrew  from 
the  jury  so  much  of  the  testimony  of  Ives  as  related  to  the 
to  the  conversations  between  the  plaintiff  and  Gillett,  before 
and  at  the  time  of  the  execution  and  delivery  of  the  instm- 
ment. 

Under  this  charge  the  jury  found  a  verdict  for  the  plain- 
tiff. The  defendants  thereupon  moved  the  circuit  court  that 
the  verdict  be  set  aside  and  a  new  trial  granted,  on  the  ground 
of  misdirection  to  the  jury;  which  motion  the  presiding 
judge  reserved  and  certified  to  this  court 

Vcm  Dyke  (6  JEmmonSy  and  A,  D.  Frasery  in  support  of 
the  motion : 

[210]       *1.    The  court  erred  in  the  instruction  to  the  jury  aa 
to  the  power  of  Gillett  to  bind  the  firm  of  Gillett  & 
Desnoyers.     The  partnership  was  dissolved    by  the  bank- 
ruptcy, and  neither  partner  alone  had  the  power  to  revive  a 
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pre-existing  debt,  by  a  new  promise  or  acknowledgment,  in 
the  partnership  name :  Story  on  Pwrt.^  193,  4,  460,  1,  2 ;  8 
Kefn£s  Com.y  50 ;  Hacldey  v.  Pairickj  3  Jokns.^  356 ; 
Walden  v.  Sherburne,  15  Id,j  424 ;  BeU  v.  Morruon,  1 
Pet.,  360,  367  to  874 ;  Ang.  on  Lim.,  277 ;  Oleaaon  v. 
Cla/rhj  9  Cow.,  57 ;  Baker  v.  Stachpole,  lb.,  420  j  5  JEap.y 
198,  note. 

2.  The  testimony  of  Ives  was  competent  evidence  and 
was  improperly  withdrawn  from  the  jnry. 

The  role  is  admitted  that  parol  contemporaneous  evidence 
is  inadmissible  to  contradict  or  vary  the  terms  of  a  valid 
written  instnunent;  bnt  it  applies  only  to  instrmnents 
admitted  to  be  valid,  or  which  have  had  a  legal  existence ; 
and  not  to  questions  concerning  their  validity :  2  JEv.  Poth. 
on  Ob.j  171 ;  Oreenl.  Ec.,  §  284 ;  2  Sta/rkie  Ev.,  555 ; 
1  PhSt.  Ev.,  552,  555 ;  9  Cow.,  810 ;  0(yu).  dk  HiXCs  notee 
to  PhiU.  Eo.,  1445. 

The  rule  does  not  apply  to  contracts  implied  by  operation 
of  law.  The  instrument  in  evidence  was  not  an  express 
promise.  Admit  that  it  was  one  from  which  the  law  would 
imply  a  promise  to  pay ;  the  evidence  in  question  went  merely 
to  repel  this  legal  inference  or  implication.  It  was  in  har- 
mony with  the  terms  of  the  instrument,  and  was  admissible : 
Stieqnehannah  Bridge  and  Bank  Go.  v.  Evans,  4  Waeh. 
C.  G.  B.,  480 ;  Stachpole  v.  Arnold,  11  Maes.,  32;  2  Wash, 
a  G.  R.,  219,  233;  Pike  v.  Street,  22  Eng.  G.  L.  R.^ 
299;  Hia  v.  Ely,  5  Serg.  <k  Ra/wle,  363;  1  Gox,  90; 
Barker  v.  Prentiss,  6  Mass.,  433 ;  6  Gorm.,  224 ;  1  H. 
Bl.,  602 ;  Gow.  dk  H.  notes  to  PhU.  Ev.,  1473. 

The  evidence  withdrawn  from  the  jury  was  admissible^ 
also,  on  the  ground  that  it  merely  went  to  show  that 
the  ^instrument  was  never  delivered,  except  for  a  [211} 
special  purpose,  viz. :  for  the  purpose  of  enabling  the 
plaintiff  to  prove  his  claim  before  the  commissioner  in  bank- 
ruptcy:    Gov),  amd  HiZPs  notes  to  PhiU,  Ec.^  1450,  1458^ 
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1459,  1464;  Jeffries  v,  Austin^  1  Strange,  644;  Jaduon 
V.  RchertSy  1  Wend.,  485  ;  LoveU  v.  Adams,  3  Id,  325,  381. 

It  was  also  admissible  for  the  pnrpose  of  showing  a  mis* 
application  of  the  instrument :  1  B.  di  Ad.,  528  ;  9  Wend.^ 
170 ;  8  Id,  437 ;  10  JoJme.,  267 ;  15  Id,  270,  231 ;  5  Wend., 
666 ;  6  Id,  615 ;  1  Blackf.,  315. 

Also  to  show  that  the  instrument  was  obtained  by  fraud 
and  imposition :  1  Chreerd.  Ev.,  322 ;  4  Am.  C.  L.  R.,  33 ; 
TaUToaai  v.  Oihson,  1  HaU,  308 ;  2  Camp.,  574 ;  2  T.  R., 
766;  10  Johm.,  459;  18  Id,  403;  1  Edw.  Oh.,  467;  1  Eo. 
Path,  on  Oh.,  15 ;  1  Story's  Eq.  Jw.,  196, 197 ;  14  Wend., 
195 ;  Jackson  v.  Myers,  11  Wend.,  536 ;  Foster  v.  Charles, 
19  Eng.  0.  L.  R.,  115 ;  20  Id,  65 ;  PdhiU  v.  Walter,  23 
Id.,  38 ;  WUson  v.  EuUer,  43  Id,  635 ;  3  Camp.,  506 ;  Clark 
V.  Cfifbrd,  10  Wend.,  212;  2  WUs.,  310;  16  iS;^.  dkRanoU, 
346;  8  P^*.,  459;  21  Wend.,  500;  1  5522,  517;  Cha/ndler 
V.  Ford,  30  i«^.  C.  L.  R.,  173. 

Also  to  explain  and  apply  the  instrument:  Smith  v. 
Doeden,  6  Eng.  C.  L.  R.,  262 ;  1  Phil.  Eo.,  562 ;  2  Cyw.  d 
EtWs  notes  to  PhiU.  Ev.,  1369,  1360,  1388,  1389,  1892, 
1393,  1467 ;  1  Staa^k.  Eo.,  36,  37,  38,  47 ;  1  Oreenl.  Ev., 
120,  316,  324 ;  Crwry  v.  Sprague,  12  Wend.,  44 ;  13  Pet., 
89,  96,  97,  98 ;  Schuyler  v.  Russ,  2  Comes,  202 ;  Beach 
V.  Depeyster,  4  Camp.,  385 ;  Ely  v.  Adams,  19  Johns., 
313 ;  Emg  v.  Zaindon,  8  T.  R.,  379 ;  Poth.  on  Ob.,  161 ; 
1  Mason,  10,  11 ;  1  DaU.,  426 ;  5  Bay,  395 ;  6  Burr., 
2804. 

T.  Romsyn  and  J  S.  Abbott,  contra  : 

The  instrument  offered  in  evidence,  unless  impeached,  was 

sufficient  to  sustain  the  action.    It  was  in  effect  a  promissoiy 

note :    2  Cau>.,  536 ;   10  Wend.,  675 ;  1  BtU,  256, 

[212]   And,  if  not,  it  *was  valid  as  an  acknowledgment  of  a 

subsisting  debt,  sufficient  to  support  the  count  in  the 

declaration  on  an  account  stated :    1  Johns.,  34 ;  Chitt.  on 

Oonir.,  648,  649,  wnd  cases  there  cited;    Chitt.  on  Bills 
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{Ed.  1842),  526,  cmd  notes.  It  was  entirely  free  from 
ambiguity,  and  parol  evidence  was  inadmissible  to  vary  it : 
1  OreenL,  Eo.^  315,  319,  321,  325 ;  GhiU,  on  Coni/r.^  99 ;  2 
Wigr.  an  WiOs,  333,  and  notes;  1  BiU,  608;  6  Idy  219; 
Oow.  <k  SiXPs  notes  to  Ph.  M).j  1432.  Snch  evidence 
was  not  admissible  for  the  purpose  of  showing  that  the 
instroment  was  delivered  on  some  imderstanding  or  condi- 
tion inconsistent  with  its  tenor  and  legal  effect.  See  anthori- 
ties  above  cited,  and  Chitt.  on  BiUsj  142,  cmd  notes.  Kor 
was  the  testimony  of  Ives  admissible  in  this  case  for  the  pur- 
pose of  showing  fraud,  for  it  did  not  show  le^al  fraud  :  18 
Wend.y  608 ;  12  jEW,  636.  The  instrument  was  the  con- 
tract of  both  defendants,  and  binding  upon  both :  Story  on 
Part.,  445, 446,  458, 460,  461 ;  3  Kenfs  Com.,  53,  63 ;  CoOr- 
yer  on  Part.,  233  ;  Gow.  on  Part.,  80,  81,  213,  215. 

'  Baitsoh,  C.  J.,  delivered  the  opinion  of  the  court. 

It  is  shown  by  the  pleadings  in  this  case,  that  proceedings 
were  instituted  against  the  defendants  by  certain  of  their 
creditors,  as  involxmtary  bankrupts;  that  they  were  duly 
declared  such  bankrupts  on  the  16th  of  January,  1843  ;  and 
that  upon  petition  by  them  filed  for  that  purpose,  they  were, 
on  the  24th  day  of  April,  1843,  duly  discharged  from'  aQ 
their  debts,  then  existing. 

The  fourth  section  of  the  bankrupt  law  of  1841,  provides, 
that  every  bankrupt,  upon  a  compliance  with  the  requisitions 
of  the  act,  shall  be  entitled  to  a  full  discharge  from  all  his 
debts. 

The  debt  then,  the  payment  of  which  the  plaintiff  now 
seeks  to  enforce,  was  extinguished  and  gone,  as  essentially  as 
though  it  had  been  fully  paid,  unless  revived  and  again 
♦brought  into  life,  by  a  renewed  undertaking  of  the  [213] 
defendants  to  pay  it. 

The  debt  being  extinguished,  a  new  promise  of  pajmenc, 
to  bind  the  bankrupt,  must  be  express,  distinct  and  unequi- 
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Tocal ;  for,  although  the  debt  thus  discharged,  but  nnpaid  in 
fact,  fomiBhes  a  sufficient  consideration  for  a  promise  when 
expressly  made,  jet  it  affords  no  ground  for  the  implication 
of  a  promise  to  pay :  1  Stark.^  37 ;  5  JEap.^  198.  The  only 
proof  of  a  new  promise  adduced  by  the  plaintiff,  was  the 
certificate  made  by  Gillett  alone.  It  is  unnecessary  to  stop 
here  to  consider  whether  that  instrument  is  sufficient  to 
revive  the  debt  against  Gillett.  If  we  admit  it  to  be  so,  the 
inquiry  stiU  remains,  whether  it  should  bind  Desnoyers  also. 
The  plaintiff's  counsel  maintain  that  it  should,  on  the  ground 
that  the  defendants  jointly  contracted  the  original  debt  aa 
partners ;  and  although  they  had  been  discharged  in  bank- 
ruptcy, yet  that  they  continued  their  partnership  relation^ 
carrying  on  the  same  business,  in  which  they  had  been  pre> 
viously  engaged,  up  to,  and  at  the  time,  Gillett  gave  to  the 
plaintiff  the  certificate  in  question. 

The  position  here  taken  for  the  plaintiff  would  be  impr^- 
nable,  if  the  partnership  of  the  defendants  could  be  said  to 
have  conti/ntiedy  unaffected  and  uninterrupted  by  the  bank- 
ruptcy. But  that  the  partnership  was  dissolved  by  the  pro- 
ceedings in  bankruptcy,  there  can  be  no  question.  That 
relation,  upon  their  being  declared  bankrupts,  was  as  effec- 
tually terminated  as  it  could  have  been  by  the  most  solemn 
agreement  of  the  parties. 

The  fourteenth  section  of  the  bankrupt  law  of  1841,  pre- 
scribes the  mode  of  proceeding  where  two  or  more  persons,, 
who  are  partners  in  trade,  are  sought  to  be  declared  bank- 
rupts ;  and  after  providing  for  placing  all  the  property  of  the 
partners,  joint  and  separate,  under  the  control  of  the 
assignees,  and  for  the  payment  of  the  joint  debts,. 
[214]  *this  further  provision  is  made :  ^^  And  if  there  ahafl 
be  any  balance  of  the  joint  stock,  after  the  payment  of 
the  joint  debts,  such  balance  shall  be  divided  and  appro- 
priated to  and  among  the  separate  estates  of  the  several  part- 
ners, according  to  their  respective  rights  and  interests  therein^ 
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and  as  it  would  have  been,  if  the  partnership  had  been  dis- 
flolved,  without  amy  hcmhrwptcyP  But,  independently  of 
this  provision  in  the  act  of  congress,  the  result  would  be  the 
same.  The  Koman  law,  the  common  law,  and  the  modem 
foreign  law,  all,  says  Judge  Story,  concur  in  the  same  general 
result,  that  bankruptcy,  or  insolvency,  is,  of  itself,  by  mere 
operation  of  law,  a  complete  dissolution  of  the  partnership  : 
Story  on  Part^  446. 

But,  it  is  said  again,  the  partnership  did  in  fact  continue, 
and  involved  the  ^^old  htmness.^^  The  defendants,  it  is  true, 
were  the  same  persons,  carried  on  the  same  kind  of  busi- 
nees,  perhaps  with  the  same  customers,  and,  for  aught  we 
know,  in  the  same  place,  before  and  stibsegruenUt/  to  their 
discharge  under  the  bankrupt  act.  Yet  how  could  the  latter 
business  involve  the  fonner?  What  remained  of  their 
"  old  huainess  t "  We  have  already  seen  that  they  were  for- 
ever discharged  from  their  debts ;  and  the  third  section  of 
tiie  act  provides  that  '^  all  the  property  and  rights  of  prop- 
erty, of  every  name  and  nature,  and  whether  real,  personal 
or  mixed,  of  every  bankrupt,  except,"  etc.  (referring  to 
household  furniture  and  other  necessary  articles  which  are 
reeerved),  "  who  shall,  by  a  decree  of  the  proper  court,  be 
declared  to  be  a  bankrupt  within  this  act,  shall,  by  mere 
operation  of  lanOy  ipso  factOy  from  the  time  of  such  decree, 
be  deemed  to  be  divested  out  of  such  bankrupt,  without  any 
other  act,  assignment,  or  any  other  conveyance  whatsoever, 
and  the  same  shall  vest  in  the  assignee."  And  now,  I  ask 
again,  what  was  there  left  of  the  ^^old  luainesa,^^  to  be 
involved  in  the  new  %  The  partnership  was  dissolved 
at  the  instant  the  decree  passed;  every  *vestige  of  [215] 
their  property  divested  out  of  them,  in  the  language 
of  the  act,  and  their  debts  forever  discharged.  I  confess 
I  am  unable  to  perceive  anything  remaining  of  the  ^^old 
hu9ines9j^  that  could,  in  any  way,  be  connected  with  the 
new, 
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Suppose  the  defendants,  immediately  upon  their  bank- 
ruptcy, under  the  style  of  their  former  partneiship,  and  in 
the  same  bmlding  they  previously  occupied,  had  established 
themselves  in  a  retail  business,  of  dry  goods,  for  instance : 
will  it  be  contended  that,  from  such  relation,  a  mutual  agency 
would  be  presumed,  authorizing  each  partner  to  bind  the 
other  to  the  payment  of  their  former  debts?  I  presume 
not  Can  it  vary  the  case  in  any  degree,  that,  instead  of  such 
a  business  as  I  have  supposed,  they  rei^|GLmed  and  continued 
the  same  kind  of  business,  that  they  had  pursued  prior  to 
their  bankruptcy  {  Beally,  it  seems  to  me,  none  whatever. 
The  business  of  the  several  periods  was  entirely  distinct  and 
separate,  the  one  from  the  other.  The  decree  in  bankruptcy 
placed  a  partition  wall  between  them,  which  never  could  be 
broken  down,  except  by  the  positive  acts  or  express  declara- 
tions of  hoA  the  parties. 

But  further  discussion  on  this  point  most  be  unnecessary. 
It  is,  after  all,  resolvable  into  the  single  question,  whether  or 
not  the  partnership  was  dissolved  by  the  bankruptcy  pro- 
ceedings ;  and  that  it  was  is  not  denied. 

That  the  defendants  may  have,  immediately  after  the  dis- 
solution by  bankruptcy — eo  instarUi — as  the  plaintiffs  counsel 
contend,  entered  into  and  continued  to  carry  on,  sim/Har  busi- 
ness, can  make  no  difference.  Whether  they  did  so,  in  one 
hour,  a  day,  a  week,  or  a  year  after  the  dissolution  is  unim- 
portant. The  business  which  should  succeed  the  bankruptcy, 
could  have  no  relation  to  that  which  preceded  it. 

We  will  now  proceed  to  inquire  whether  one  part- 
[216]  ner,  by  *his  acts,  acknowledgments  or  agreements,  can 
bind  his  copartners,  without  their  assent,  c^ier  a  dis- 
solution. 

This  question  has  most  frequently  arisen  in  cases  where  it 

has  been  sought  to  revive  partnership  debts,  which  were 

barred  by  the  statute  of  limitations.    It  was  long  held  in  the 

English  courts,  that  the  acknowledgments  or  agreements  of  one 

no 
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partner  were  sufficient  to  take  a  case  out  of  the  statute.  The 
role  was  apparently  founded,  says  Judge  Story,  upon  a  mere 
unreasoned  decision  in  the  time  of  Lord  Mansfield ;  and  so 
manifest  wafi  its  injustice,  that  it  was  overturned  by  an  act  of 
parliament :  Story  on  Pa/rt,<,  461.  In  our  own  country, 
although  the  English  rule  was  followed,  formerly,  in  most  of 
the  states,  yet  it  may  now  be  said,  that  the  weight  of  author- 
ity greatly  preponderates  against  it.  It  certainly  cannot  be 
defended  upon  the  familiar  principle,  which,  in  relation  to 
existing  partnerships,  makes  the  acts  and  declarations  of  one 
partner  binding  upon  the  others ;  because,  on  the  termination 
of  that  relation,  the  supposed  confidence  created,  and  agency 
conferred  by  it,  are  necessarily  withdrawn :  Bell  v.  Morrison^ 
1  Pet.,  878. 

Bell  V.  Morrison  is  a  leading  case  upon  this  point.  Many 
•of  the  previous  cases,  English  and  American,  are  there 
reviewed ;  and  the  rule  laid  down  in  HaoTdey  v.  Patriohj  3 
Johns,,  537,  is  adopted ;  that  after  a  dissolution  of  a  cop^Urt- 
nership  the  power  of  one  partner  to  bind  the  others  wholly 
<sease8.  This  doctrine  is  affirmed  in  Ark^.  on  lAmh.,  277 ; 
Baker  v.  Stachpole,  9  Cow.,  420 ;  Walden  v.  Sherbv/me,  16 
-JoJms.,  409 ;  and  3  Kenfa  Com.,  50. 

Our  conclusion,  then,  upon  this  branch  of  the  case  ii^,  that 
by  the  evidence  adduced  upon  the  trial,  under  the  rules  of 
law  applicable  thereto,  Gillett  had  no  power  or  authority  to 
bind  Desnoyers,  by  the  certificate  which  he  made  and  deliv- 
ered to  the  plaintiff ;  and  consequently,  that  no  recovery  can 
be  legally  had  thereon,  in  this  action  against  the  defendants 
jointly. 

*  For  the  determination  of  the  present  cdse,  it  is  [217] 
uimecessary  to  consider  the  other  points  made  by  the 
-defendants' motion;  but  as  the  question  is  properly  before 
afi,  and  that  further  litigation  may  be  prevented,  we  propose 
to  consider  briefly,  whether,  for  any  of  the  purposes  for 
which  it  was  offered  by  the  defendants,  the  testimony  of 
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Eardlj  Ives  should  have  been  left  with  the  jury  and  consid- 
ered by  them,  and  whether  it  was  erroneously  withdrawn 
after  it  had  been  submitted. 

I  remark,  before  proceeding  further,  that  we  do  not  intend 
to  trench  at  all  upon  the  well  settled  rule,  that  parol  evi- 
dence is  inadmissible  to  contradict,  vary,  or  explain  a  written 
instrument,  capable  of  explanation  by  its  own  terms.  That 
rule  is  founded  in  a  sound  and  wise  policy,  and  should  be 
adhered  to  with  unrelaxinc^  tenacity.    Its  effect  is  essentially 

to  promote  the  ends  of  justice,  as  well  as  to  prevent  hard  and 
unconscionable  swearing. 

The  defendants  insist  that  the  testimony  of  Ives,  if 
believed,  proved  conclusively,  that  the  certificate  never  wafr 
delivered  to  the  plaintiff ;  that  is,  in  a  technical,  legal  sense ; 
that  it  was  in  fact  placed  in  his  hands  for  the  sole  purpose 
heretofore  mentioned,  and  never  was  designed  by  GiUett 
to  become  operative  as  a  contract;  and  that  the  plain- 
tiff well  knew  such  to  be  Gilletf  s  understanding  of 
the  transaction,  and  professedly  acted  upon  that  under- 
standing himself,  in  obtaining  possession  of  the  instru- 
ment. Was  such  proof  competent  t  The  circuit  court,  a» 
we  have  seen,  adjudged  it  incompetent,  as  falling  within  the 
rule  just  alluded  to  which  excludes  parol  evidence.  But 
does  it  so }  That  rule  is  based  upon  the  presumption,  that 
where  parties  reduce  a  contract  to  writing,  they  place  their 
tohole  contract,  as  finally  settled  and  agreed  to  between  them, 
in  that  form ;  that  all  the  conversations  and  jHropositionS)  had 

and  made,  on  one  side  or  the  other,  pending  the 
[218]   ^negotiation,  and  not  found  in  the  instrument  adopted 

as  the  evidence  of  their  agreement,  were  rejected. 
But  it  is  to  be  kept  in  mind  that  the  rule  applies  only  to 
instruments  which  have  a  legal  existence :  1  Greerd.  Ev,y 
322.  Hence,  it  has  never  been  deemed  an  infraction  of  it,  to 
show  that  an  instrument,  though  full  and  complete  in  ita 
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terms,  and  althongh  f  otind  in  the  hands  of  the  obligee  or 
payee  named  therein,  was  never  delivered ;  or  that  it  was 
obtained  bj  fraud ;  or  that  it  was  delivered  as  an  escrow ;  or 
to  take  effect  on  a  contingency,  which  has  not  happened : 
Oaw.  and  HiXPa  notes  to  Ph.  Ev.y  1450;  Roberta  ads. 
Jachaon^  1  Wend.,  485 ;  1  Oreenl,  Ev.^  822.  So  it  has  been 
held  competent  to  show  that  a  contract  was  obtained  in  an 
nnwarrantable  manner.  In  Roberts  ads.  Jackson^  Chief 
Justice  Savage  says  that  it  is  always  competent  to  show  that 
a  deed  was  delivered  as  an  escrow,  or  that  the  grantee 
obtained  possession  of  it  in  an  improper  manner.  This  must 
of  necessity,  he  adds,  be  shown  by  parol ;  and  this  species  of 
-evidence  has  never  been  considered  as  coming  within  the 
rule  which  rejects  parol  proof,  when  offered  to  contradict  a 
^eed«  The  proof  in  all  these  cases  is  received,  not  for  the 
purpose  of  contradicting  or  varying  the  effect  of  an  instru- 
ment in  writing,  but  to  show  that  it  is  entirely  void,  or  that 
it  is  not  of  binding  force.  And  here,  undoubtedly,  lies 
the  line  of  distinction.  Where  parol  evidence  is  offered  to 
show  that  the  written  contract  is  void,  or  not  of  binding 
force,  it  is  admissible  ;  but  if  the  object  be  to  prove  that  it  was 
intended  to  mean  something  different  from  what  its  language 
imports,  it  is  inadmissible.  As  for  instance,  that  a  contract,  on 
its  face  payable  in  money,  was  meant  to  be  payable  in  some 
oommodity ;  that  a  note  made  payable  in  six  months,  was  to  be 
paid  in  a  year ;  that  a  note  for  $1,000  was  intended  to  be  for 
^500  only ;  or  that  a  note  bearing  interest  on  its  face  should 
not  carry  interest,  and  the  like. 

*In  the  case  at  bar,  the  effect  of  the  testimony  sub-  [219] 
mitted  to  the  jury  and  subsequently  withdrawn  was, 
not  to  contradict,  or  in  any  respect  to  vary  or  explain  the 
terms  of  the  instrument,  but  to  show  that  it  never  was 
designed  to  be  an  operative  contract  to  any  extent  or  purpose 
whatever ;  that  it  was  not  made  or  delivered  by  Gillett  with 
that  view,  and  not  so  received  by  Atwood.     Was  not  the 
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evidence  admissible  for  that  purpose  t  Did  it  not  show  that 
the  certificate  had  no  legal  existence,  as  a  contract  t  that  it 
had  no  binding  force?  If  it  be  said  that  the  parol  proof  canr 
tradicted  the  writing,  it  may  be  replied,  jnst  so  wonld  proof 
that  it  never  was  delivered  at  all,  or  that  it  was  obtained  by 
fraud,  or  delivered  as  an  escrow;  and  yet  no  one  doubts  the 
admissibility  of  proof  of  those  facts. 

Suppose  Piatt,  the  commissioner  in  bankruptcy,  had 
requested  the  plaintiff  to  call  on  the  defendants  for  such  a 
certificate,  for  the  purpose  stated  by  Ives,  and  that  he  had 
done  so,  communicated  the  request,  and  received  from  the 
defendants  the  certificate,  and  that,  instead  of  delivering  it  to 
Flatt,  he  had  commenced  a  suit  upon  it  ?  •  Would  not  evi> 
dence  of  the  facts  supposed  have  been  admissible  in  defense 
of  such  suit  ?  Most  clearly.  For  although  there  would  have 
been  an  actual  physical  delivery  of  the  instrument  to  the 
payee  named,  yet  there  would  have  been  no  sucK  delivery  as 
is  requisite  to  give  legal  vitality  to  a  written  instrument,  as  a 
contract.  But  again,  for  illustration,  let  us  suppose  that  it 
had  been  agreed  by  the  parties,  that  Gillett  should  make  such 
a  certificate  as  he  did,  and  for  a  like  purpose,  and  that  the 
plaintiff's  derk  should  take  it  to  Piatt;  that  it  should  be 
delivered  to  such  clerk  by  Gillett,  with  the  expectation  that 
he  would  take  it  to  the  commissioner ;  but  instead  of  doing 
this  he  should  carry  it  to  the  plaintifiE,  and  the  plaintiff 
should  put  it  in  suit.  Could  not  the  defendants  prove  such 
facts,  and  upon  them  successfully  defend  the  action  t 
[220]  They  could  beyond  *question.  Well,  the  case  sup- 
posed is  an  exact  parallel  to  the  one  before  us. 
That  the  plaintiff's  agent  should  receive  the  paper  instead 
of  the  jplaintiff  himsdf  could  make  no  difference.  There 
still  would  be  no  delivery  to  the  plaintiff  in  a  legal 
sense;  in  either  case  the  plaintiff  or  his  clerk,  would  be 
but  the  bare  medium  or  channel  through  which  the  instru- 
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ment   was  to  be  transmitted  to  the  commissioner  in  bank 
ruptcy. 

We  may  apply  another  test  to  this  case,  which  I  think 
places  the  question  nnder  discussion  beyond  controversy. 
Suppose,  instead  of  saying  to  Gillett  that  he  wanted  the  cer- 
tificate to  use  before  the  commissioner,  the  plaintiff  had  told 
the  defendants  that  he  wished  to  obtain  from  them  a  renewal 
of  their  indebtedness  to  him,  and  wanted  their  certificate  or 
other  writing,  to  that  effect.  Can  it  be  believed,  with  the 
evidence  we  have  before  ns,  that  Gillett  would  have  deliv- 
ered it  ?  Certainly  not  How  then  can  it  be  a  contract  as 
against  the  defendants  ?  It  lacks  the  very  first  element  of  a 
contract,  the  agreement,  the  consent  of  the  party  to  be 
bound  by  it.  The  minds  of  the  parties  never  met  upon  it,  as 
a  contract. 

The  idea  of  a  new  promise  to  revive  the  discharged  debt 
seems  never  even  to  have  been  hinted  at ;  on  the  contrary, 
the  plaintiff,  as  Ives  testified,  told  Gillett  expressly,  that  the 
certificate  could  not  "  hurt  Mm  anyhow ; "  the  whole  nego- 
tiation, from  beginning  to  end,  through  all  their  several 
conversations,  seems  to  have  been  confined  to  a  single  object, 
the  furnishing  to  the  plaintiff  convenient  proof,  to  enable 
him  to  receive  his  dividend  from  the  assignee  in  bank- 
ruptcy. 

The  very  form  of  the  instrument  which  was  drawn  up  by 
Gillett,  strongly  fortifies  the  presumption  that  this  was  the 
only  purpose  for  which  the  paper  was  made  and  delivered  : 
"  This  may  certify  that  there  is  due,"  etc.  Can  it  be  cred- 
ited that  a  practical  business  man,  a  nierchant, 
*having  adjusted  accounts  with  his  creditor,  and  [221] 
found  due  the  large  sum  of  $1,300,  and  being  about 
to  furnish  him  with  the  evidence  of  his  debt,  would  draw 
such  an  instrument  as  was  given  by  Gillett  to  Atwood? 
Would  Atwood  have  accepted  such  a  paper  ?  If  it  had  been 
understood  between  them,  that  the  defendants  were  renewing 
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their  liability  to  paj  the  debt,  would  not  Atwood  have  beea 
likely  to  insist  npon  an  instrument  that  was  usual  among 
mercantile  and  other  business  men }  Would  not  a  promis- 
soxy  note  have  been  the  form  of  the  contract!  Would  not 
GUlett,  voluntarily,  without  anything  being  said  on  the  sub- 
ject, have  written  a  note,  in  common  form,  if  he  had 
intended  to  bind  himself  to  pay  the  debt  I  To  have  done 
otherwise  would  have  been  extraordinary,  to  say  the  least. 
But  if  the  only  object  of  the  instrument  was,  as  stated  by 
Ives,  to  apprise  Mr.  Piatt  of  the  amount  of  the  plaintiffs 
claim  against  the  defendants,  the  form  adopted  was  perfectly 
appropriate. 

I  am  not  now  speaking -of  the  conatrv^sUon  of  the  instru- 
ment. If  it  were  a  contract  at  all,  the  construction  given  it 
by  the  circuit  court  was,  probably,  the  correct  one.  I  allude 
to  the  peculiar  phraseology  used,  only  as  it  bears  upon  the 
question  of  delivery. 

The  case  of  Howdl  v.  Baker^  decided  by  this  court  at  a 
former  term,  was  cited  by  the  counsel  for  the  plaintifi  and 
relied  upon  for  our  guidance  in  this.  But  I  think  there  is  a 
clear  and  well  defined  distinction  between  that  case  and  the 
one  at  bar.  There  was  no  pretense  in  that  case  that  the  note 
was  not  delivered  by  the  maker  to  the  payee,  as  a  valid  and 
binding  contract ;  but  it  was  sought  to  show  by  parol,  that  at 
the  time  the  note  was  made,  it  was  agreed  by  the  parties  that 
the  maker  should  have  the  right  to  return  the  money  or 
bank-notes  for  which  it  was  given,  by  the  next  Monday 
morning,  or  pay  it  according  to  its  terms,  in  one  year 
[222]  from  date  with  interest.  I  *need  not  recur  to  the 
facts  of  this  case,  to  show  the  marked  difierence 
between  it  and  the  one  just  referred  to. 

We  have  given  this  case  a  very  full  and  careful  examina- 
tion ;  every  auttfbrity  to  which  we  have  been  referred,  by 
the  counsel  on  either  side,  has  been  closely  scanned,  and,  we 
think,  received  its  just  weight. 
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The  thorough  and  extended  research  of  anthorities  by  the 
counsel  of  both  parties,  as  well  as  their  clear,  elaborate  and  for- 
cible argnment  of  the  case  at  the  bar,  has  relieved  ns  of  much 
labor  that,  otherwise,  we  must  have  encountered,  and  has 
^reatl J  facilitated  our  progress  in  arriving  at  what  we  believe 
to  be  a  legal  and  just  conclusion,  from  the  facts  presented  by 
the  case  for  our  consideration. 

It  has  been  with  great  satisfaction,  that  in  a  case  so 
important  as  the  present  one,  we  have  found  the  opinion  of 
the  court  entirely  harmonious,  upon  the  points  decided;  and 
the  opinion,  which  we  direct  to  be  certified  to  the  circuit 
court  for  the  county  of  Wayne,  in  answer  to  the  questions 
reserved  by  that  court,  is,  that  the  testimony  of  Ives  was 
admissible,  and  the  certificate  in  question,  under  the  facts 
testified  to  by  him,  was  wholly  inoperative  and  void,  as  a  con- 
tract between  the  plaintiff  and  the  defendants,  or  either  of 
them ;  and  that  the  verdict,  therefore,  should  be  set  aside,  and 

a  new  trial  granted. 

Ordered  cerUfied  accardmgly. 


•Lathrop  v.  Hickfl.  [223] 

if  M0flu  that  this  court  will  not  relieye  a  plaintiff  in  error  against  the  consequences 
of  his  neglect  to  cause  the  transcript  of  the  record  of  the  court  below  to  be  filed 
wttfaln  the  time  req:ulred  by  the  eleventh  rule,  unless  the  neglect  Is  fully  eaq;>]ained 

Svea  upon  aflldaTtt  of  his  attorney,  that,  in  his  opinion,  there  was  good  and  legal 
ground  for  suing  out  the  writ  of  error,  and  that,  if  the  case  should  be  heard  on  its 
merits,  the  judgment  below  would  be  reversed. 

And  that  it  is  not  sufficient  excuse  of  the  n^lect,  that,  when  the  writ  of  error  waa 
served,  the  derk  of  the  court  below  promised  to  make  out  the  transcript  and 
deliver  it  to  the  attorney,  within  the  time  required  by  the  rule;  that  the  attorney 
relied  upon  Uiis  promise,  and  the  neglect  occurred  in  consequence  of  the  clerk's 
Caihiie  to  perform  it    (a) 

ia)  See  Came  v.  Hall,  7  Mich.,  159,  to  the  like  effect 
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Motioii  for  sQch  relief,  founded  upon  saeh  allldaTit  of  merits  and  of  tmtibB  to< 

the  n^^lect.  ▲  oounter  affidaTit  was  offered,  showing  that  the  error  relied  vpon 
for  veversal  of  the  judgment,  did  not  go  to  the  merits  of  the  original  action,  and 
that  the  party  making  the  motion  had  withdrawn  his  plea  in  the  court  helow, 
suffered  the  judgment  to  be  thereupon  entered  against  htm  hj  default,  and  st^io- 
lated  for  and  obtained  stay  of  execution,  without,  pointing  out  the  eiTor  to  the 
opposite  par^t  who  was  ignorant  cS  it.  Held^  that  the  counter  aflldaTtt  might 
be  read,  as  it  merely  went  to  show  that  it  would  be  against  good  faith  for  the 
party  to  avail  Mmsftlf  of  the  error,  and  did  notdeny  the  legal  merits  sworn  to  in 
support  of  the  motion. 

And  upon  the  whole  case  made  by  both  the  parties,  theoourt  denied  themotUm,  and 
ordered  the  cause  docketed  and  dismissed. 

Oounter  sllidaTltB  may  be  read  In  opposition  to  a  motion,  withont  having  been  served. 

Hicks,  as  indorsee,  brought  assumpsit  against  Lathrop,  as 
maker,  of  a  promissory  note;  but  omitted  to  describe  the 
note  in  the  declaration,  as  containing  words  of  negotiability. 
Lathrop  pleaded  the  general  issue.  The  cause  was  noticed  for 
trial  at  the  May  term,  1844,  of  the  circuit  court.  At  that 
term  the  parties,  by  their  respective  attorneys,  entered  into  a 
written  stipulation,  to  the  effect  that  Lathrop  should 
[224]  withdraw  his  plea,  and,  in  consideration  ^thereof. 
Hicks  agreed  that  no  execution  should  issue  on  any 
judgment  which  might  be  rendered  in  the  cause,  until  the 
November  term  (then  next)  of  the  circuit  court.  The  plea 
was  thereupon  withdrawn  ;  judgment  on  default  was  entered 
in  favor  of  Hicks  for  the  amount  of  the  note ;  and  no  execu- 
tion was  issued  thereon,  until  after  the  time  specified  in  the 
stipulation. 

On  the  26th  day  of  April,  1845,  Lathrop  sued  out  a 
writ  of  error  to  reverse  the  judgment,  returnable  into  this 
court  on  the  first  day  of  the  present  term.  The  writ  was 
duly  served  on  the  day  it  issued ;  but  no  transcript  of  the 
record  of  the  court  below  having  been  filed  in  this  courts 
and  the  time  allowed  by  the  eleventh  rule  for  filing  the 
same  having  elapsed, 

J.  M.  Sbward,  for  the  plaintiff  in  error,  now  moved  for 
leave  to  file  the  transcript ;  and, 
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S.  T.  DouglasSy  for  the  defendant  in  error,  moved  that  the 
caofie  be  docketed  and  dismissed.  These  motions  were  heard 
together. 

It  appeared  from  the  affidavit  of  Mr.  Howard,  in  support 
of  the  first  motion,  that  he  was  the  attorney  for  Lathrop  in 
the  court  below,  and  served  the  writ  of  error ;  that  at  the 
time  of  the  service,  he  requested  the  clerk  of  the  circuit 
court  to  make  out  and  deliver  to  him  the  transcript,  within 
the  time  required  by  the  eleventh  rule  of  this  court ;  which 
the  derk  or  his  deputy  promised  should  be  promptly  done ; 
and  also  promised  to  inform  the  deponent  when  the  tran- 
script was  ready ;  that  deponent  relied  upon  this  promise, 
and  supposed  the  transcript  had  been  filed,  until  a  short  time 
previous  to  the  present  term ;  and  that,  in  the  opinion  of 
deponent,  the  plaintiff  had  good  and  legal  grounds  for  suing 
ont  his  writ  of  error,  and,  if  the  cause  was  heard  on  its 
merits,  the  judgment  below  would  be  reversed. 

*In  opposition  to  this  motion,  the  counter  affidavit  [225] 
of  Mr.  Douglass,  the  attorney  for  Hicks  in  the 
court  below,  was  read,  setting  forth  the  facts  above  stated 
relative  to  the  proceedings  in  the  court  below,  and  also  that 
the  deponent  was  ignorant  of  the  omission  of  the  declaration 
to  describe  the  note  upon  which  the  action  was  brought^ 
as  containing  words  of  negotiability,  until  after  the  writ 
of  error  was  issued  in  this  cause. 

It  was  admitted  on  the  argument  that  this  omission  was 
the  error  relied  upon  for  reversal  of  the  judgment  below. 

Wmo,  J.,  delivered  the  opinion  of  the  court. 

The  statute  allows  a  writ  of  error  to  be  brought  at  any 
time  within  two  years  after  judgment :  H.  S.  1838,^.  622, 
§  10.  And  the  rules  of  this  court  require  the  plaintiff  in 
error  to  cause  a  transcript  of  the  record  or  proceedings  in  the 
court  below,  to  be  filed  in  the  office  of  the  clerk  of  this 
court,  within  forty  days  after  such  writ  of  error  shall  have 
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been  iasned,  if  so  many  days  intervene  before  the  first  day 
of  the  sncoeeding  term  of  this  oonrt  {Side  11) ;  and  to  file 
a-  special  assignment  of  errors  within  ten  days  after  the 
expiration  of  said  forty  days,  and  serve  a  copy  on  the  attor- 
ney of  the  defendants  in  error  {Utile  «12).  A  compliance 
-with  the  statute,  and  these  rules,  seems  to  be  necessary  to 
place  the  plaintiff  weU  in  conrt.  The  transcript  in  this  cuse 
should  have  been  filed  by  the  6th,  and  errors  have  been 
assigned  by  the  16th  of  June  last.  This  not  having  been 
done,  the  plaintiff  in  error  now  asks  the  court  to  grant 
him  special  leave  to  file  the  transcript,  and  to  proceed  in 
the  cause. 

This  court  undoubtedly  has  power,  in  the  exercise  of  a 

sound  discretion,  so  to  mold  and  govern  the  operation  of 

their  rules  as  to  prevent  injurious  effects  in  cases  of  accident, 

or  even  of  neglect,  where  such  accident  is  accounted 

[226]   *for,  and  such  nejrlect  is  fully  explained  and  excused. 

York  to  set  aside  a  regular  default,  on  an  affidavit  of  merits, 
only  where  the  defendant  could  show  some  excuse  for  his 
default ;  although  they  do  not  seem  to  have  been  strict  in 
examining  the  sufficiency  of  the  excuse.  Afterwards  it 
appears  to  have  been  fully  settled,  that  where  no  trial  has 
been  lost,  the  court  would  set  aside  a  default,  upon  terms,  on 
an  affidavit  of  merits  only  :  Grah.  Pr.,  788.  More  recently, 
however,  the  Supreme  Court  of  that  state  have  returned  to 
the  old  rule,  and  the  practice  now  appears  to  be  settled,  that 
a  default  for  not  pleading,  will  not  be  opened,  unless 
excused :  6  Wend»j  517 ;  1  JBiaUy  54.  In  Dovil.  Pr.  Claw., 
134,  it  is  said  in  reference  to  judgment  of  non  pros.y  that  if 
the  default  be  regular,  the  court  will  not  set  it  aside  of 
course,  but  will  require  an  excuse,  and  will  impose  costs  as 
a  condition  of  opening  the  judgment.  Courts  will  be  less 
liberal  in  relieving  against  this  than  against  ordinary  default, 
because  writs  of  error  ought  not  to  be  encouraged,   and 
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because  the  court  can  impose  no  terms  upon  the  party,  nnless 
it  be  to  assign  errors  instanter.  It  has  very  little  analogy  to 
a  defanlt  for  want  of  plea,  bnt  more  nearly  resembles  a  non- 
Boit  or  nonpros,  of  a  plaintiff,  which  is  never  set  aside  tmless 
npon  some  good  excuse  shown. 

The  merits  sworn  to  in  support  of  this  motion  are  mera 
legal  merits.  The  affidavit  of  Mr.  Howard,  who  was  the 
attorney  for  Lathrop  in  the  court  below,  does  not  disclose 
what  is  the  error  complained  of,  or  that  there  was  any 
defense  to  the  merit  of  the  action  in  the  court  below,  but 
merely  that,  in  the  opinion  of  the  deponent,  Lathrop  had 
good  and  legal  grounds  for  suing  out  the  writ  of  error; 
and  that  if  the  cause  was  heard  on  its  merits,  the  judgment 
below  would  be  reversed.  This  would  embrace  every 
ground  for  suing  out  the  writ  of  error,  on  which 
*the  judgment  might  be  reversed,  however  technical,  [227] 
and  however  inequitable  it  might  be  for  the  party  to 
insist  upon  it. 

As  to  the  excuse  shown  for  the  neglect  to  file  the  tran- 
script within  the  time  required,  we  think  it  can  hardly  be 
received.  No  excuse  could  be  much  less  reasonable  than  that 
offered.  The  attorney  appears  merely  to  have  served  the 
writ  of  error  upon  the  clerk  of  the  circuit  court,  and  to  have 
obtained  the  clerk's  promise  to  make  out  the  transcript 
promptly,  and  to  deliver  it  to  him  within  the  forty  days 
allowed  for  filing  it,  and  also  to  inform  him  when  it  was 
ready.  But  did  the  duty  of  the  attorney  end  here  ?  Did  the 
undertaking  of  the  derk  relieve  him  from  the  necessity 
imposed  upon  him  by  the  rule,  of  seeing  to  it  that  the 
transcript  was  actually  made  out  and  filed  in  this  court 
within  the  forty  days?  The  promise  of  the  clerk  was 
doubtless  made  in  good  faith ;  and,  for  any  thing  that 
appears  in  the  case,  he  may  have  made  the  transcript 
promptly;   but,  as  the  rule  did  not  impose  upon  him  the 
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duty  of  filing  it,  the  attorney  waa  bound  to  obtain  and  file  it 
himself. 

Were  there  no  other  facts  in  the  case,  except  those  which 
appear  in  Mr.  Howard's  affidavit,  we  should  feel  strongly 
inclined  to  deny  the  motion  of  the  plaintiff  in  error,  on  the 
ground  of  the  insufficiency  of  the  excuse  shown  for  the 
neglect  to  file  the  transcript.  But  we  do  not  choose  to 
rest  our  decision  on  this  ground  solely.  Further  facts 
appear  in  the  counter  affidavit  of  ICr.  Douglass,  the  attor- 
ney for  the  plaintiff  below. 

On  the  hearing,  it  was  insisted,  that  as  merits  were 
sworn  to  in  support  of  the  motion,  this  counter  affidavit 
could  not  be  received.  It  is  true  that^  on  a  motion  to 
open  an  ordinary  default,  affidavits  in  opposition  to  an 
affidavit  of  merits  are  inadmissible :    JBimfard  v.  MoNomt^ 

2  Wend,^  286  ;  Anon.^  1  JohM.^  313. 
[228]  *But  the  affidavit  of  Mr.  Douglass  does  not  deny 
the  merits  sworn  to.  It  expressly  admits  that  there 
is  error  in  the  record.  Its  purpose  is  to  show  such  a 
state  of  facts  as  renders  it  bad  faith  for  the  defendant 
below  to  take  advantage  of  the  error.  We  think  the  affi- 
davit should  be  received.  Such  an  affidavit  was  received 
for  a  similar  purpose  in  Qvmm,  v.  Sileyy  3  Joh/M.^  248. 

The  reading  of  this  affidavit  was  further  objected  to,  on 
the  ground  that  no  copy  of  it  had  been  served  on  the  attor- 
ney for  the  plaintiff  in  error.  But  we  are  of  opinion  that  no 
service  was  necessary ;  counter  affidavits,  in  opposition  to  a 
motion,  may  be  read  without  having  been  served :  Strong 
V.  PlanteTy  5  OaweHj  21 ;  Cwm/pheH  v.  Orovey  2  JoTvm. 
Ca8.y  105. 

It  appears  from  this  counter  affidavit,  that  there  is  a 
defect  in  the  record  of  the  court  below,  consisting  in  the 
omission  of  the  declaration  to  describe  the  note  as  payable 
to  order,  or  bearer  (which  defect,  Mr.  Howard  admitted 
on  the  argument,  was  the  one  relied  upon  for  reversal  of 
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fhe  judgment),  but  that,  while  the  cause  stood  at  issue, 
and  ready  for  trial  in  the  court  below,  a  written  stipula- 
tion was  entered  into  between  the  parties,  by  their  respec- 
tive attorneys,  whereby  Lathrop  withdrew  his  plea,  and 
Hicks,  in  consideration  thereof,  agreed  that  execution 
should  be  stayed,  on  any  judgment  which  might  be  ren- 
dered in  the  cause,  until  the  then  next  term  of  the  circuit 
court;  that  judgment  was  thereupon  entered  against 
Laihrop  by  default,  on  which  execution  was  stayed  accord- 
ing to  the  stipulation.  The  affidavit  further  states,  that  the 
deponent  was  ignorant  of  the  defect,  until  this  writ  of  error 
was  sued  out.  Kow,  it  is  well  settled  that  the  court  will  not 
relieve  a  defendant  against  a  default,  where  he  lies  by  and 
allows  an  inquest  to  be  taken,  supposing  the  plaintrS's  pro- 
ceedings to  be  irregular:  Grah.  Pr.^  294,  XWend.^ 
284 ;  8  Bvrig.,  144.  Again,  it  is  said,  that  as  it  *is  [229] 
wholly  in  the  discretion  of  the  court  to  open  a  default, 
or  not,  they  will  not  set  aside  a  regular  judgment  in  order 
to  give  a  defendant  an  advantage  of  any  nicety  of  pleading : 
Qrah.  Pr.y  788 ;  2  St/rcmge,  1242.  Nor  will  they  do  so  in 
cases  where  there  is  an  implied  want  of  good  faith :  Oa/ve  v. 
Mosey  J 10  En^.  G.  L.  B.^  218.  In  this  case,  the  defect  relied 
upon  for  reversal  of  the  judgment,  does  not  go  to  the  sub- 
stantial merits  of  the  action ;  and  we  think  that  after  enter- 
ing into  the  stipulation  by  which  he  withdrew  his  plea,  and 
obtained  stay  of  execution,  after  silently,  and  without  objec- 
tion, suffering  judgment  by  default  to  be  rendered  against 
him,  it  is  at  least  against  good  faith,  for  Lathrop  to  avail 
himself  of  such  a  defect,  on  error.  Upon  the  whole  case, 
then,  we  are  of  opinion  that  the  ends  of  justice  would 
not  be  promoted  by  granting  leave  to  the  plaintiff  in 
error,  to  file  the  transcript.  We  therefore  refuse  to  grant 
his  motion,  and  order  that  the  cause  be  docketed  and  dis- 
missed. 
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Joseph  Orr  y.  David  Laoey. 

In  ataumpHt,  hy  tli6  first  indoraee,  agaiiui  the  indoiier  of  a  Irfll  of  exduHoge,  it 
heldf  that  the  aooeptor,  for  whose  acoommodatioii  the  bill  was  drawn  and 
indorBed,  and  who  first  negotiated  it  to  the  plaintiff,  was  a  oompetent  wltaesi  for 
tba  defendant^  to  porore  facta  irtiich  would  render  the  taiU  void. 

▲  ooiporation  poaseasM  onljr  those  powers  oonftored  upon  It  hj  its  charter. 


The  contract  of  a  coii>oratlon,  nnanthorlaed  l^,  or  in  violation  of  its  charter,  is 
foid.  (a)  And  so  will  be  a  new  contract  growing  out  of  it,  and  not  founded  npom 
a  new  oonslderatton.    (b) 


It,  therefore,  a  bank,  on  disoonntlng  a  bill  of  exchange,  eormptly  reaerves  greater 
interest  than  tt  is  aathorlaed  by  its  charter  to  reoetve,  the  bill  will  be  Toid.  And 
so,  also,  wUl  be  a  new  bill  given  in  renewal  of  the  balance  due  on  such  prvrioiia 
illegal  one.    (c) 

(a)   See  Bank  of  Michigan  T.KIles,  1  Doug.  B.,  401;  HnribotT.  Britain,  CMl8,]0L 
(5)    See  Smith  ▼.  Barstow,  ante,  165. 

(c)  Whether  in  a  case  like  this  the  contract  is  Toid,  or  only  void  for  the  sKoess  of 
Interest,  is  a  qnestion  aboat  whi<^  there  has  been,  and  probablj  will  be,  nrodi 
eontroversy.  The  precise  qoestion  has  not  again  come  under  adjndicatlon  in  oar  owm 
Supreme  Court,  but  has  been  much  considered  elsoi^iere.  The  leading  cases  in  sup- 
port of  the  ruling  of  the  court,  are:  In  the  United  States  Cknirts:  Bank  of  United 
States  T.  Owen,  8  Pet,  CS7;  approved  in  TUbMoy  t.  Boatman's  lastltntion,  18  WalU 
Kit  and  followed  in  Dill  ▼.  EDlicott,  Taney's  a  0.  Dec,  838;  and  in  Ohio:  The  Bank  of 
ChlUoothe  ▼.  Swayne,  8  Ohio,  867;  Creed  y.  Commercial  Bank  of  Cincinnati,  21 
Ohio.  489;  Miami  Exporting  Co.  t.  Clark,  18  Ohio,  1;  SpaldfaigT.  Bank  of  Misklnganw 
18  Ohio,  144;  Bank  of  Wooster  ▼.  Stevens,  1  Ohio  St,  888;  Pt«ble  Oo.  Bank  t.  BnsseD,. 
Ibid.,  818. 

On  the  other  hand,  there  are  numeroua  decisions  wUch  sustain  the  vaKdlly 
of  the  contract^  except  as  to  the  excess  of  interest:  In  the  Federal  courts:  Darby^a 
Trustees  v.  Boatman's  Savings  Institution,  1  Dill.  Ct  Ct  R.,  141;  and  see  Harris  ▼. 
Runnels,  18  How.  (U.  S.),  78;  Bank  of  United  States  t.  Waggoner,  9  Pet.,  878;  MeLeaa 
T.  Laf^ette  Bank,  8  McLean  a  O.  R.,  687, 696,  609,  814.  In  Mississippi:  Commecdal 
BankT.  Nolan,  8  Miss.,  60S;  Planters'  Bank  ▼.  Sharp,  4  Sm.  A  M.,  76;  Qrand  Gulidi 
Bank  ▼.  Archer,  8  a  ft  M.,  151.  In  Missouri:  Farmers  A  Traders'  Bank  ▼.  Harrlsoii, 
87  Mo.,  608;  and  see  Bank  of  Louisville  ▼.  Tonng,  87  Mo.,  896.  In  Wisconsin:  Bock 
BlTer  Bank  v.  Sherwood,  10  Wis.,  280;  and  see  Durkee  ▼.  City  Bank  of  Kenosha,  18 
Wis.,  216.  In  Oonnectlcnt:  Philadelphia  Loan  Co.  t.  Tower,  18  Conn.,  888;  and  see 
SaTings  Bank  and  Building  Association  ▼.  Wlloox,  84  Oonn.,  147.  In  Maryland: 
Bandel  ▼.  Isaacs,  18  Md.,  202, 219.  In  Maine:  Yesie  Bank  ▼.  Paulk,  40  Me..  109;  aod 
in  Vermont:  Farmers'  Bank  ▼.  Burchard,  88  Tt,  846,  which  was  an  action  npon  what 
was  claimed  to  be  a  Michigan  contract^  and  invalid  by  the  law  of  Michigan,  aa  estilK 
Ushed  in  Orr  y.  Lacey. 
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'Where  the  traosactloii,  on  its  face,  Imports  the  reaervation  of  exceviTe  Sntererti  there 
is  no  room  left  for  presumption;  the  intent  is  apparent  Where,  however,  it  is 
fair  on  its  face,  the  lav  will  not  infer  an  intent,  or  a  corrupt  agreement,  to  take 
illegal  interest,  in  Tiolation  of  the  charter;  but  this  must  be  clearly  established. 
And  the  question  of  intent,  is,  in  such  cases,  a  question  for  the  jury. 

Oar  courts  will  not  lend  their  aid  to  enforce  a  contract  made  with  a  oorporetlon  of 
another  state,  in  Tiolation  of  its  charter. 

Motion,  by  the  defendant,  for  a  new  trial,  reserved  from 
Berrien  circuit  court.  The  facts  are  fully  stated  in  the 
opinion. 

# 

J.  8.  CMpmcm^  in  support  of  the  motion. 

ilT.  JBacoriy  and  J.  B.  Niles^  contra. 

Whipple,  J.,  delivered  the  opinion  of  the  court 

This  was  an  action  of  asaimt^sUj  upon  the  following  bill 

of  exchange,  indorsed  by  the  defendant  and  accepted  by  Obed 

P.  Lacey: 

♦"  $3,842.00.  [231] 

^  NiLES,  Michigan,  Sept.  21, 1840. 
^^  Six  months  after  date,  please  pay  to  the  order  of  David 
Lacey,  at  the  City  Bank,  New  York,  three  thousand  eight 
hundred  and  forty-two  dollars,  and  charge  the  same  to  the 
acc't  of  Tour  oVt  serv't, 

"  To  Obed  P.  Lacey y  Esq.  Eluah  Laoby." 

It  was  admitted  on  trial,  that  the  action  was  brought  for 
the  benefit  of  the  branch  of  the  Indiana  State  Bank,  at 
Michigan  City,  the  real  holders  of  the  bill. 

After  the  evidence  on  the  part  of  the  plaintiff  had  been 
closed,  the  defendant  offered  Elijah  Lacey,  the  drawer  of  the 
bill,  as  a  witness ;  he  was  objected  to  by  the  plaintiff,  as 
incompetent ;  but  the  objection  was  overruled,  and  he  there- 
upon proceeded  to  testify,  in  substance,  that  the  bill  on  which 
this  action  was  brought,  was  drawn  and  indorsed  for  the 
accommodation  of  the  acceptor,  Obed  P.  Lacey,  to  be  used 
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for  the  renewal  of  the  balance  due  on  two  other  bills  of  die 
following  tenor : 

"  $3,000.00.  NiLM,  Michigan,  Feb.  1, 1840. 

"  Five  months  after  date,  please  pay  to  the  order  of  Wm. 
B.  Beeson  &  Co.,  three  thousand  dollars  at  the  Bank  of 
America,  New  York  City,  and  charge  the  same  to  the 
acc't  of  Tour  oVt  serv't, 

"7b  jEli;ah  Lacey,  Esq.  O.  P.  Laobt." 

The  other  bill  was  like  the  above,  except  that  it  was 
dated  the  14th  April,  1840,  was  for  $2,000,  and  was  payable 
ninety  days  after  date.  Both  bills  were  indorsed  by  the 
payees,  and  accepted  by  Elijah  Lacey.  The  witness  further 
testified  that  they  were  accepted,  and  indorsed,  for  the  sole 
benefit  of  Obed  P.  Lacey,  for  the  purpose  of  enabling 
him,  by  procuring  them  to  be  discounted  in  the  ordinary 
manner,  to  raise  money  to  stock  a  mill  which  he  was  then 
carrying  on. 

The  deposition  of  D.  G.  CoUamer,  was  then  read  in  evi- 
dence, by  which  it  was  shown  that  he  was  the  cashier 
[232]  *of  the  Michigan  City  brauch  of  the  State  Bank  of 
Indiana,  on  the  days  when  these  two  bills  respectively 
bear  date ;  and  that  the  one  bearing  date  the  1st  February, 
1840,  was  negotiated  by  the  said  branch  bank,  by  authority 
of  the  exchange  committee;  thM  the  consideration  vhm 
India/na  Bamk  notea^  less  the  regvla/r  rate  of  interest. 

Obed  P.  Lacey,  was  then  introduced  as  a  witness  (having 
been  released  by  the  defendant),  and  was  objected  to  by 
the  plaintiff  on  the  ground  of  incompetency.  The  objec- 
tion was  overruled  by  the  court,  and  the  witness  was  then 
sworn,  and  testified  in  substance,  that  the  Michigan  City 
branch  bank  negotiated  for  him  the  bill  dated  Ist  Febru- 
ary, 1840 ;  that  he  received  the  sum  of  $3,000,  less  the 
discount  of  6  per  cent  in  the  bills  of  various  branches  of 
the  State  Bank  of  Lidiana;  that  he  afterwards  negotiated 
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the  bill  dated  April  14,  1840,  at  the  same  branch,  and 
received  therefor  the  like  funds,  after  deducting  six  per 
cent  The  witness  farther  stated  that  after  the  bills  were 
protested,  he  gave  to  the  bank  a  draft  of  $1,500,  upon 
Eli  Hart  &  Co.,  of  New  York,  which  was  paid  on  the  15th 
Aug.,  1840.  The  witness  here  introdaced  a  letter  dated 
■July  Slst,  1840,  from  A.  P.  Andrews,  cashier,  to  him,  in 
which  Andrews  proposed,  in  behalf  of  the  board  of  direct- 
ors, that  by  his  renewing  the  balance  due  on  the  bills, 
inclnding  exchange,  after  deducting  the  $1,500,  no  dam- 
-ages  would  be  charged  on  them. 

Another  letter  from  the  cashier  to  the  witness,  was  then 
produced,  dated  Sept.  10, 1840,  as  follows :  "  Tours  of  the 
^th  instant  is  received,  and  has  been  laid  before  the  board. 
They  have  authorized  me  to  say  to  you  that  the  time  you 
■Qsk  (6  months)  will  be  extended  to  you,  by  your  giving 
your  acceptance,  with  your  two  brothers,  one  as  drawer, 
and  the  other  as  indorser,  payable  at  New  York,  your  pay- 
ing or  including  in  said  bill  the  damages  on  the 
*present  protested  paper,  to  the  amount  of  $3,500,  [233] 
■and  the  interest  for  6  months.''  Another  letter  from 
the  cashier  to  the  witness  was  then  introduced,  dated  17th 
Sept.,  1840,  stating  in  substance  that  the  bearer  of  the  letter, 
Mr.  Daniel  Brown,  was  one  of  the  directors  of  the  bank, 
and  intrusted  with  the  adjustment  of  the  claims  of  the  bank 
against  hiixL  The  witness  then  proceeded  further  to  testify, 
that  he  proposed  to  Brown  to  give  the  bank  a  promissory 
note  for  the  amount  due,  with  sufficient  sureties,  payable  at 
the  counter  of  the  bank ;  that  Brown  declined  the  proposi- 
tion, insisting  on  a  bill  payable  in  the  city  of  New  York, 
alleging  as  a  reason,  that  the  bank  could  not  afford  to  lay 
out  of  her  money  for  six  per  cent  interest.  That,  in  reply, 
witness  stated  that,  as  the  damages  on  a  protested  bill  were 
ten  per  cent,  renewing  the  bill  every  ninety  days,  would 
subject   him    to    forty   per  cent   interest   in   one  year;  to 
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•which  Brown  replied  that  the  law  of  Indiana  allowed  onljr 
five  per  cent  damages ;  that  finally  Brown  consented  to  tak& 
a  bill  at  six  months,  so  that  it  conld  be  returned  bnt  twice 
in  one  year.  The  witness  farther  testified  that  the  bill 
declared  on  included  the  principal  and  interest  due  on  the 
old  bills,  five  per  cent  damages,  and  interest  at  six  per  cent 
daring  the  time  the  new  bill  had  to  ran ;  and  that  interest 
was  calculated  on  the  gross  amount,  inclusive  of  damages. 
It  also  appeared  in  testimony  by  the  witness,  that  on  giving 
to  Brown  the  bill  declared  on,  the  old  bills  were  surrendered. 

John  H.  Porter,  a  witness  on  behalf  of  the  defendant,  tes- 
tified that  the  bills  of  the  branches  of  the  State  Bank  of 
Indiana,  were,  in  1840,  at  a  discount  of  from  eight  to  ten 
per  cent,  and  that  the  difference  of  exchange  between  Niles, 
Michigan,  and  New  York,  was  from  eight  to  ten  per  cent ; 
he  testified,  further,  thctt  Indiana  money  was  then  at  pa¥^ 
in  hueinees  traneaotianSy  amd  that  some  preferred  Indiana 

to  Michigan  fwnds. 
[234]  *Kodney  C.  Payne,  cashier  of  the  branch  of  the- 
Farmers  &  Mechanics'  Bank  of  Michigan,  at  Niles,. 
corroborated  the  testimony  of  Porter,  and,  in  addition, 
stated  that  Indiana  money  was  good  and  safe,  and  at  par  in 
business  transactions,  and  that  he  received  it  in  payment  of 
debts  due  the  Farmers  &  Mechanics'  Bank,  but  seldonv 
paid  it  out. 

Ezekiel  Morrison  testified  that,  in  the  spring  of  1840,  he 
paid  five  per  cent,  as  the  difference  between  specie  and 
Indiana  notes,  and  that  the  common  rate  was  six  per  cent;. 
that  the  Indiana  banks  suspended  specie  payment  in  July, 
1840,  and  that  their  notes  were  at  a  discount  of  from  eight 
to  ten  per  cent  until  March,  1841,  but  were  at  par  in  ordi- 
nary  business  transactions,  and  constituted  the  principal  cir- 
culating medium  of  the  country.  The  witness  further  testi- 
fied that  he  was,  in  the  spring  of  1840,  a  director  of  the 
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Michigan  City  branch  bank,  and  never  knew  the  branch  to 
pay  oat  or  receive  Indiana  Bank  notes  at  a  disconnt 

The  laws  of  !N'ew  York  and  Indiana,  as  well  as  the 
<3harter  of  the  bank,  were  by  stipulation  admitted  as  part  of 
the  evidence  in  the  canse. 

Upon  the  evidence  the  court  charged  the  jury  as  follows : 

Ist.  That  the  contract  declared  on  and  proved,  was  to  be 
governed  by  the  laws  of  Michigan,  and  that,  if  they  found 
it  usurious,  they  must  render  a  verdict  for  the  plaintiff  for 
the  whole  amount  of  principal  and  interest  due  on  the  bill, 
less  three  times  the  excessive  interest. 

2d.  That  if  the  jury  believed  from  the  evidence,  that  O.  P. 
Lacey  applied  to  the  bank  for  a  loan  of  money  on  the  bills  of 
the  date  of  Ist  February,  and  April  14th,  1840,  and  that  said 
bills  were  made  for  the  purpose  of  discount  merely,  and  had 
no  real  existence  prior  to  their  negotiation  at  the  bank, 
and  that  the  bank  discounted  said  bills  *by  paying  [235] 
to  Lacey  the  amount  specified  therein,  less  the  dis- 
■count  of  six  per  cent,  in  the  notes  of  other  branches  of  the 
State  Bank  of  Indiana,  which  were  at  a  discount  in  Michigan 
•Gity,  and  did  not  offer  Lacey,  for  whose  benefit  the  bills  were 
•discounted,  specie  or  its  equivalent;  «nd  that  the  bank 
resorted  to  this  mode  of  discounting  the  bills,  for  the  pur- 
pose of  evading  the  law  against  usury,  then  the  contract 
was  usurious. 

A  verdict  was  rendered  for  the  plaintiff  for  the  sxmi  of 
^,313.60 ;  from  which,  as  we  stated  upon  the  argument,  it 
was  clear  that  the  jury  found  the  contract  declared  on 
usurious,  and  gave  a  verdict  for  the  whole  amount  of  princi- 
pal and  interest,  less  three  times  the  excessive  interest,  accord- 
ing to  the  laws  of  this  state. 

A  motion  was  made  for  a  new  trial,  by  the  defendant,  on 
the  alleged  grounds : 

1st.  That  the  court  erred  in  admitting  Obed  P.  Lacey  to 
be  sworn  as  a  witness  in  the  case ;  and, 
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2<L  That  the  contract  declared  on,  is  governed  by  the 
laws  of  "New  York,  or  Indiana,  which  declare  all  contracts 
infected  with  nsory,  absolutely  void,  and  that,  therefore,  the 
charge  of  the  court,  which  declares  that  the  contract  was  ta 
be  governed  by  the  laws  of  Michigan,  was  erroneous. 

Before  entering  upon  the  discussion  of  the  first  question,  it 
becomes  necessary  to  recur  to  the  facts,  in  order  that  there 
may  be  no  misapprehension  as  to  the  extent  or  application  of 
the  rule  to  be  laid  down,  respecting  the  admissibility  as  a  wit> 
ness  of  a  party  to  a  negotiable  instrument.  From  the  evi- 
dence before  us,  it  appears  that  the  present  action  is  by  the 
bank,  the  indorsee  of  the  bill,  against  the  drawer ;  and  that 
the  acceptor  of  the  bill,  for  whose  benefit  the  bills  of  Feb- 
ruary Ist  and  April  14th,  1840,  were  discounted,  was 
[236]  the  person  introduced  as  a  witness  *in  behalf  of  the 
defendant,  to  show  a  defense  under  the  plea  of  the 
statute  of  usury. 

If  that  part  of  the  charge  of  the  court  which  asserts  thai 
the  contract  declared  on,  was  a  Michigan  contract  and 
governed  by  the  laws  of  Michigan,  be  correct,  it  is  not  per- 
ceived that  any  legal  objection  to  the  competency  of  O.  P* 
Lacey  as  a  witness  could  be  taken,  inasmuch  as  by  the  laws 
of  Michigan,  the  contract  could  not  be  voidy  although 
tainted  with  usury.  But  as  we  entertain  an  opinion  upon 
this  point  different  from  that  expressed  by  the  court  below, 
and  have  come  to  the  conclusion,  that  if  the  contract  was 
founded  upon  a  usurious  consideration,  it  was  ariginaUy 
void,  we  are  necessarily  led  to  consider  the  question,  whether 
in  this  view  of  the  case,  O.  P.  Lacey  was  a  competent  wit- 
ness. It  is  to  be  observed,  also,  that  the  bill  in  question  was 
not  negotiated,  until  actually  delivered  by  O.  P.  Lacey,  the 
acceptor,  to  Brown,  who  was  the  agent  of  the  bank  ;  and  the 
same  remark  will  apply  to  the  bills  of  February  1st  and 
April  14th,  which  were  never  actually  negotiated,  until  deliv- 
ered  by  O.  P.  Lacey  to  the  bank,  for  the  purpose  of  dis- 
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count.  The  question  then,  upon  which  we  are  to  pro- 
nounce a  judgment,  may  in  short,  be  thus  stated :  In  an 
action  on  a  bill  of  exchange,  brought  by  the  first  indorsee, 
against  the  drawer,  is  the  acceptor  a  competent  witness  to 
show  it  void — ^the  bill  having  been  originally  negotiated  by 
the  acceptor,  and  for  his  sole  benefit,  by  delivering  it  to  the 
indorsee  for  the  purpose  of  discount  ?  The  general  question, 
respecting  the  competency  of  a  party  to  a  negotiable  instru- 
ment, to  be  admitted  as  a  witness  to  prove  it  void  at  its 
inception,  has  been  discussed  with  great  ability  both  in  Eng- 
land and  in  this  country,  and  has  been  the  subject  of  careful 
examination  and  repeated  decision  by  many  of  the  ablest 
judges  who  have  adorned  the  bench  at  home  and 
abroad.  These  decisions  show  that  *courts  distin-  [237] 
gnished  for  their  learning  have  divided  in  opinion 
upon  the  question.  Under  these  circumstances,  we  must 
adopt  such  a  rule,  as,  from  a  critical  review  of  the  cases, 
appears  most  just  and  reasonable,  and  in  accordance  with 
those  principles,  by  which  tlie  competency  <^f  witnesses  is 
usually  tested. 

It  is  not  to  be  expected  that  all  the  cases  upon  this  vexed 
question  wiU  be  noticed.  I  shall  content  myself  with  an 
examination  of  such  as  have  come  under  my  observation,  and 
which  develop,  most  fully,  the  reasoning  adopted  by  judges 
in  favor  of  and  against  the  admission  of  a  witness  under  the 
circumstances,  and  for  the  purpose  stated. 

The  first  case  to  be  found  in  the  English  reports,  and  that 
to  which  almost  all  others  refer,  is  that  of  Walton  and  others^ 
Assignees  of  Sutton^  v.  SheUey^  1  T.  jff.,  296.  That  was  an 
action  on  a  bond  given  by  the  defendant  to  Sutton,  to  which 
there  was  a  plea  of  nan  est  factum^  and  another  of  the  statute 
of  nsury.  It  was  proved  by  one  witness  for  the  defendant, 
that  the  bond  was  given  in  consideration  of  the  delivery  up 
of  two  promissory  notes  made  by  a  Mrs.  Perry,  payable  to 
one  Birch  or  order ;  the  one  indorsed  by  Birch  and  Daven- 
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port  Sedlej,  the  other  bj  Birch,  Corbin,  and  Davenport 
Sedlej,  to  Sntton.  Davenport  Sedley  was  then  called  bj 
the  defendant  to  prove  that  the  consideration  of  the  notes 
was  usurious.  But  the  evidence  was  objected  to  on  two 
grounds :  1st.  That  he  was  called  to  invalidate  a  security 
which  he  had  given ;  and  that  an  indorser  of  a  note,  inde- 
pendentlj  of  any  question  of  interest,  could  not  be  permit- 
ted to  prove  a  note  void,  that  he  himself  had  indorsed  ;  2d. 
That  he  was  interested  in  the  question  which  was  meant  to 
be  put  to  him.  Mr.  Justice  Buller,  before  whom  the  cause 
was  tried,  rejected  the  witness,  and,  upon  a  motion  to  set 

aside  the  verdict  and  grant  a  new  trial,  Lord  Mans- 
[238]   field,  ^chief  justice,  in  delivering  his  opinion  said : 

^^  In  this  case,  it  seems  to  me  that  the  witness  had  no 
interest  in  the  present  question,  for  either  way  he  is  dis- 
charged. If  the  bond  be  good,  it  puts  an  end  to  the  notes  ; 
if  bad,  the  same  ground  that  vacates  the  bond,  vacates  the 
notes ;  therefore,  in  point  of  interesty  1  think  there  is  no 
objection  to  his  competency.  But  what  strikes  me  is  the  rule 
of  law  founded  on  public  policy,  which  I  take  to  be  this, 
that  no  party  who  has  signed  a  paper  or  deed,  shall  ever  be 
permitted  to  invalidate  that  instrument  which  he  hath  signed ; 
and  there  is  a  sound  reason  for  it ;  for  a  party  who  has 
signed  a  paper  gives  a  credit  to  it.  It  is  of  consequence  to 
mankind  that  no  person  should  hang  out  false  colors  to 
deceive  them,  by  first  affixing  his  signature  to  a  paper,  and 
afterwards  giving  testimony  to  invalidate  it.  And,  there- 
fore, when  a  man  signs  those  instruments  (notes),  he  is 
always  understood  to  say,  that,  to  his  knowledge,  there  is  no 
legal  objection  whatever  to  them."  Willis,  J.,  after  restating 
the  ground  assumed  by  Lord  Mansfield,  concluded  his  opinion 
by  saying,  that  '^  the  present  case  falls  within  the  general 
rule,  that  no  man  shall  be  permitted  to  allege  his  own  tur- 
pitude in  having  given  credit  to  a  false  and  illegal  security." 
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The  same  course  of  reasoning  was  adopted  by  Ashurst  and 
Bnller,  justices,  in  pronouncing  their  judgments. 

This  decision  was  subsequently  reviewed  in  the  king's 
bench,  in  the  case  of  Jordavne  v,  Lashhroohe^  7  T.  R.^  599  ; 
juid  although  the  question  was  argued  with  distinguished 
abUitj  by  eminent  counsel,  who  invoked  the  great  name  of 
Lord  Mansfield  in  support  of  the  doctrine  laid  down  in  the  case 
of  Walton  V.  Shelley^  the  court  nevertheless  overruled  the 
authority  of  that  case,  and  decided  that,  in  an  action  by  an 
indorsee  of  a  bill  of  exchange,  against  the  acceptor,  the  latter 
may  call  the  payee  as  a  witness  to  prove  that  the  bill  was 
void  in  its  creation.  *The  opinion  of  Lord  Kenyon,  [239] 
O.  J.,  shows  that  the  question  was  not  new  to  him,  hav- 
ing arisen  before  him  at  nisi  jyriuSy  where  he  had  invariably 
expressed  an  opinion  opposed  to  that  of  Lord  Mansfield  in  the 
case  of  Walton  v.  Shelley,  His  opinion  in  the  case  of  Jardmne 
t7.  Laahbrooke  is  distinguished  by  a  force  and  clearness  of 
reasoning  well  calculated  to  shake  the  foundation  upon  which 
the  authority  of  the  case  of  Walton  v.  Shelley  rests.  Li 
the  course  of  his  opinion.  Lord  Kenyon  says :  "  The  proposi- 
tion attempted  to  be  established  by  the  plaintiff  is  this  :  that 
for  some  technical  reason,  or  for  some  reasons  of  policy,  a 
court  of  justice  must  shut  its  ears  and  not  suffer  facts  to  be 
disclosed,  which  may  be  laid  before  them  by  a  witness  who  is 
not  infamous  in  his  character,  and  who  has  no  interest  in  the 
cause.  If  the  law  be  so,  there  is  some  novelty  in  it.  I  have 
always  understood  the  rule  to  be  that  where  a  witness  is 
infamous,  and  his  record  of  conviction  is  produced,  or  where 
he  is  interested  in  the  event  of  a  cause,  he  cannot  be  received ; 
but  to  carry  the  rule  beyond  that  would  be  extending  it 
further  than  policy,  morality,  or  the  interests  of  tlie  public 
require."  Mr.  Justice  Ashurst,  who  participated  in  the  deci- 
«ion  of  the  case  of  Walton  v.  Shelley^  adhered  to  the  views 
expressed  by  him  in  that  case,  but  the  other  justices,  Grose 
and  Lawrence,  delivered  oi^inions  coinciding  with  that  of  the 
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chief  justice.  In  the  course  of  his  opinion  Mr.  Justice 
Ashurst  made  use  of  the  following  language :  ^^  The  great 
source  of  the  flourishing  state  of  the  kingdom  is  its  trade 
and  conmierce  ;  and  paper  currency,  guarded  by  proper  regu- 
lations and  restrictions,  is  the  life ;  and  I  cannot  bat  think 
that  it  might  be  very  detrimental  to  the  commerce  of  this 
kingdom,  and  to  paper  credit,  if  men,  after  they  have  put 
their  names  upon  a  bill  of  exchange,  and,  by  that  means,  as 

far  as  in  them  lay,  gi^en  it  a  credit  and  a  currency  in 
[240]   the  world,  should  be  permitted  *to  annul  their  own 

act,  to  practice  a  fraud  upon  the  world,  and  to  give  a 
lie  to  what  they  have  attested,  and  thereby  overturn  their  own 
security."  Commercial  policy  seems  to  have  been  the  ground 
on  which  he  was  of  opinion  that  the  decision  in  the  case  of 
Walton  V.  Shelley  should  be  sustained.  The  force  of  the 
reason  will  be  admitted,  when  it  is  considered,  that  upon  her 
trade  and  commerce  depends  to  a  great  extent  the  prosperity 
of  Great  Britain,  and  that  bills  of  exchange  enter  into  almost 
all  important  commercial  transactions.  This  course  of  reason- 
ing, might  very  well  influence  the  course  of  decision  in  Eng- 
land upon  the  question  before  us,  and  warrant  the  adoption 
of  a  rule  there,  which  would  be  inapplicable  here.  The  rule, 
as  settled  in  the  case  of  Jordaine  v,  Lashhrooke^  that  a 
party  to  a  negotiable  instrument  is  a  competent  witness  to 
prove  any  fact,  to  which  any  other  witness  would  be  com- 
petent to  testify,  provided  he  is  not  otherwise  l^ally  incom- 
petent, has  been  acquiesced  in,  and  is  believed  to  be  the  estab- 
lished doctrine  of  the  English  courts  at  the  present  day. 

In  the  case  of  the  Bank  of  tJis  United  States  v.  Dv/nn^  6 
Peters^  51,  the  Supreme  Court  of  the  United  States  affirmed 
the  doctrine  laid  down  in  the  case  of  Walton  v.  Shelley. 
Mr.  Justice  McLean,  in  delivering  the  opinion  of  the  court, 
remarked  that  it  was  a  well  settled  principle,  "  that  no  man 
who  was  a  party  to  a  negotiable  instmment,  shall  be  per- 
mitted, by   his   own  testimony,    to  invalidate  it.     Having. 
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given  it  the  sanction  of  his  name,  and  thereby  added  to 
the  value  of  the  instmment,  bj  giving  it  currency,  he  shall 
not  be  permitted  to  testify  that  the  note  was  given  for  a 
gambling  consideration,  or  under  any  other  circumstances 
which  would  destroy  its  validity.  This  doctrine  is  clearly 
laid  down  in  the  case  of  Walton  v.  Shelley ^  and  is  stiU 
held  to  he  lawP  In  the  case  of  the  Bank  of  the 
MetrqpoUe  v.  JoneSj  8  Peters^  12,  the  rule  laid  down  *in  [241] 
6  Pet.^  51,  was  reconsidered  and  affirmed.  Mr.  Jus- 
tice Barbour,  after  quoting  from  the  opinion  of  Mr.  Justice 
McLean,  says,  that  the  '^  doctrine  of  that  case  is  sue- 
tained  hy  reason  amd  anithorityP 

The  next  case  in  order  is  that  of  27.  S.  'O.  Leffler^  11 
Peters^  86.  It  was  there  determined  that  the  principle 
settled  in  the  case  of  the  Bank  U,  S.  v.  Dunn^  '^  does  not 
extend  to  any  other  case,  to  which  the  reasoning  does  not 
apply ;''  and  the  decision  of  the  circuit  court  of  the  United 
States  for  the  eastern  district  of  Virginia,  admitting  the 
principal  in  the  bond  declared  upon  to  prove  that  one  of  the 
co-obligors  had  executed  the  bond  on  condition  that  others 
would  execute  it,  was  affirmed  by  the  Supreme  Court. 

The  next  and  last  case  involving  the  question  under  con- 
sideration, is  that  of  Scott  v.  Lloyd,  12  PeterSy  145.  The 
Supreme  Court  of  the  United  States  in  that  case,  held,  that 
where  the  grantor  of  an  annuity  by  deed,  has  conveyed  all 
his  interest  in  the  property  charged  with  the  annuity,  and  an 
allegation  of  usury  in  the  granting  of  the  annuity  is  after- 
wards made,  he  may  be  a  witness  to  prove  usury. 

In  Chwrchill  v.  Suter,  4  Mase.^  156,  the  facts  were,  that 
the  defendant  .made  a  note  payable  to  one  Charles  Copeland 
or  order,  which  Copeland  indorsed  in  blank ;  and  which,  to 
raise  money,  they  delivered  to  one  Bartlett,  a  broker,  to 
negotiate  in  the  market ;  who  also  indorsed  it  in  blank,  and 
sold  it  to  the  plaintiff.  The  question  arose  as  to  whether  the 
indorsere  were  competent  witnesses  to  prove  an  usurious  con- 
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fiideration,  nnder  the  facts  above  stated,  and  the  further  fact^ 
that  Bc^rUett  did  not  wform  thepUmMf  that  the  note  foas 
made  to  sell  in  the  market^  and  that  the  whole  bargam  con- 
sisted in  a  simple  offer  and  acceptance  of  ninety-four  per 
cent  for  the  note.    Chief  Jnstice  Parsons,  in  giving  the 

opinion  of  the  conrt,  remarked,  after  a  review  of  the 
[242]   English  cases  in  respect  to  the  admission  *of  a  party 

to  an  instrument,  as  a  witness,  to  prove  it  void  in  its 
creation,  that,  ^^  no  conclusion,  on  either  side,  can  with  cer- 
tainty be  drawn."  The  chief  justice  then  says :  "  More  than 
twenty  years  ago,  after  a  full  argument,  the  court  unani- 
mously decided  that  the  testimony  of  the  parties  to  the  note 
should  not  be  admitted ;  and  the  decision  has  been  uniformly 
adhered  to.  In  this  court,  therefore,  there  has  been  no  diver- 
sity of  practice ;  and  if  we  admit  the  indorsers  in  this  case, 
we  must  overturn  a  series  of  our  own  decisions."  After  con- 
sidering the  case  in  reference  to  public  convenience  and  to 
private  morals,  in  which  the  reasoning  in  the  case  of  Walton 
9>.  Shelley  is  adopted,  the  chief  justice  further  said  that  in 
the  case  before  them,  to  admit  the  parties  to  the  illegal  con- 
t^ract  as  witnesses,  would  not  tend  to  suppress  fraud,  but  to 
encourage  it,  by  enabling  the  parties  to  it  to  enjoy  all  the  bene- 
ficial fruits  of  it,  and  to  throw  the  mischievous  consequences 
on  an  innocent  indorsee.  The  decision  in  this  case  may  well 
be  upheld,  on  two  grounds :  1st.  The  rule,  as  established  in 
the  case  of  Walton  v.  Shellej/,  had  been  affirmed  by  the 
Supreme  Court  of  Massachusetts,  and  acted  upon  for  more 
than  twenty  years ;  and,  2d.  To  permit  the  indorsers  to 
prove  the  usury  alleged,  would  be  to  enable  parties  to  a 
fraud  to  throw  the  mischievous  consequences  of  it  on  an 
innocent  indorsee.  In  the  case  of  JFbx  v.  Whitney^  16 
Mass,^  118,  it  was  held  competent  for  an  administrator,  in  an 
action  against  him,  by  the  administrator  of  the  promisee  of 
a  negotiable  note,  made  by  his  intestate,  to  prove  the  note  to 
have  been  given  upon  an  usurious  consideration ;  and  that  a 
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person  who  had  signed  the  note  as  surety,  altliongh  not  so 
expressed  in  the  note,  was  a  competent  witness  to  prove  such 
consideration.  Chief  Justice  Parker,  who  delivered  the 
opinion  of  the  court,  said,  that  the  rule  by  which  parties  to 
notes  were  excluded  from  being  witnesses,  to  discredit  the 
security  to  which  they  had  given  currency,  did 
*not  apply  to  the  case  before  them ;  that  the  prin-  [243] 
ciple  on  which  the  case  of  Churchill  v.  Suter  rested 
did  not  apply,  because  the  note  remained  in  the  hands  of  the 
original  promisee ;  and  no  innocent  indorsee  could  be  preju- 
diced, the  contest  being  between  the  original  parties  to  the 
illegal  contract.  In  the  case  of  Packard  v.  Jiichardsony  17 
Mass.,,  122,  the  case  of  Chv/rchiU  v.  Suter  was  again  con- 
sidered, and  the  principle  there  laid  down  was  re-affirmed. 
In  the  recent  case  of  Thayer  v.  Grossman,  1  Mete.,  416,  the 
cases  from  Massachusetts  above  cited  are  reviewed,  and  the 
rule  they  established  is  stated  and  vindicated  by  Chief  Jus- 
tice Shaw. 

The  Supreme  Court  of  New  York,  in  the  case  of  Winter 
V.  Saidler,  3  Johns.  Cas.,  185,  held,  that  a  person  is  not  a 
competent  witness,  to  impeach  the  validity  of  a  negotiable 
note,  or  instrument,  which  he  has  made  or  indorsed,  though 
he  is  not  interested  in  the  event  of  the  suit.  It  is  worthy  of 
remark,  however,  that  the  rule  there  established  was  in  oppo- 
sition to  the  opinions  of  Kent  and  Badcliffe,  justices.  The 
former,  after  a  critical  and  able  review  of  the  English  cases 
on  the  subject,  rejects  the  authority  of  the  case  of  Walton  v. 
Shelley.  The  case  of  Winter  v.  Saidler  was  subsequently 
called  in  question,  and  finally  overthrown,  by  a  series  of 
decisions  in  the  Supreme  Court  of  New  York.  (See  Staf- 
ford V.  nice,  6  Cowen,  23 ;  JBank  of  Utica  v.  HiUia/rdy 
Id.,  153 ;   WiUia/ms  v.  Wallridge,  3  Wend.,  415.) 

The  Supreme  Court  of  New  Hampshire,  after  a  careful 
examination  of  all  the  reported  cases,  were  of  opinion  ''  that 
the  rule  must  be  limited  to  cases,  where  the  party  to  a  nego- 
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tiable  instniment  is  called  to  testify  facts  which  render  the 
note  void,  even  in  the  hands  of  a  bona  fide  indorsee^  for  a 
valiuMe  considerationj  vyUhmif  'notice : "  Bryanit  v.  Hitter- 
hish,  2  iT.  ff.  Mep.j  213.  The  authority  of  the  case  of 
Walton  V.  SheUey  is  confirmed  in  the  case  of  Deer- 
[244]  ing  *v.  SawteUy  4  Oreerd,^  193;  and  Ch^xndler  v. 
Morton^  5  iS.,  375.  In  the  former  case,  Weston, 
justice,  said  that  a  rule  which  had  been  so  uniformly 
adhered  to  in  Massachusetts  and  Maine,  could  not  be  called 
in  question. 

It  would  also  seem  that  the  rule  as  established  in  Massa- 
chusetts, Maine  and  New  Hampshire,  has  been  sustained  by 
the  courts  of  Pennsylvania,  Louisiana  and  Mississippi.  In 
Vermont  the  decisions  have  vacillated.  The  case  of  Jor- 
daine  v.  ZashbrooJcs  was  followed  in  Nichols  v.  ITolffatej  2 
Aik.^  138,  but  this  decision  is  said  to  have  been  disapproved 
by  all  the  judges  in  Chandler  v.  Maeon^  2  Yerm,,^  198. 
The  general  doctrine  of  Jordaine  v.  La^hbrooJce  has  been 
followed  in  New  York,  Virginia  {Taylor  v.  Beck,^  3  Band.^ 
316),  Connecticut  {Townsend  v.  Buah^  1  Cown.^  260),  South 
Carolina  {Knight  v.  Packard,  3  McCord,  71),  Tennessee  (2 
Yerger,  35),  Maryland  {Binggold  v.  Tyson,  3  Harr,  and 
Johns,,  172),  New  Jersey  {Freeman  v.  Buttin,  2  Harr.,  192), 
North  Carolina  {Chiy  v.  Sail,  3  Murphy,  151),  Georgia 
Slack  V.  Moss,  1  Dudley,  161),  Alabama  {Todd  v.  ^afford,  1 
Btefw.,  199). 

I  have  thus  reviewed,  at  some  length,  a  few  of  the  many 
adjudications  involving  the  important  question  before  us,  and 
stated  as  far  as  I  have  been  able  to  do  so,  the  rule  which  has 
been  adopted  by  the  courts  of  the  several  states.  Before  pro- 
ceeding to  examine  the  question  upon  general  principles,  it 
may  be  proper  to  correct  a  misapprehension  which  might 
arise  from  the  language  of  the  court  in  the  leading  case  of 
the  Bank  of  the  U.  S.  v,  Dunn.  The  doctrine  of  that  case 
is  said  to  be  clearly  laid  down  in  Walton  v.  Shelley,  and  still 
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held  to  be  law.  If  the  learned  judge  by  whom  that  opinion 
was  delivered,  meant  to  affirm  that  the  rule  as  laid  down  in 
Walton  V.  Shelley  was  still  held  to  be  law  in  England,  it  is 
apprehended,  that  the  remark  is  not  supported  by  any 
adjudged  cases  *to  be  found  in  the  English  reports,  [245] 
since  the  decision  of  Jordavne  v.  LaehhrooTu.  A 
brief  examination  of  a  few  elementary  works  of  approved 
authority,  and  a  reference  to  adjudged  cases,  will  prove,  very 
conclusively,  that  the  rule  as  laid  down  by  tlie  king's  bench, 
in  Jordai/ne  v.  Loshhroohe^  has  been  regarded  and  acted 
upon,  as  settled  law  in  England,  from  the  year  1798  to  the 
present  day.  Chitty,  in  his  treatise  on  bills  of  exchange,  p. 
413,  states  the  general  rule  to  be,  that  it  is  no  objection  to  the 
competericy  of  a  witness,  that  he  is  a  party  to  the  same  bill  or 
note,  unless  he  be  dn/recQy  interested  in  the  result  of  the  suit ; 
and  though  it  was  formerly  held  that  no  party  should  be  per^ 
mitted  to  invalidate  an  instrument  he  had  signed,  a  contrary 
rule  now  prevails.  In  stating  the  rule  laid  down  in  WaUon 
V.  Shelley ^  Phillips,  vol.  1,  p.  43,  of  his  work  on  evidence, 
says,  that  it  appears  to  have  been  the  first  case  in  support  of 
such  a  rule,  and  that  the  contrary  seems  now  to  be  fully 
established.  A  party  to  a  bill  is  competent  to  prove  that  it 
is  void ;  although  the  contrary  was  once  held :  1  Stwrh.  Ev.^ 
179.  The  rule  now  received  in  England,  is  that  the  party  to* 
any  instrument,  whether  negotiable  or  not,  is  a  competent 
w^itness  to  prove  any  fact,  to  which  any  other  witness  would 
be  competent  to  testify;  provided  he  is  not  shown  to  be 
legally  infamous,  and  is  not  interested  in  the  event  of  the 
suit :  1  OreenL,  Ev.^  429.  Peake,  in  his  Law  of  Evidence, 
considers  the  rule  laid  down  in  Walton  v.  Shelley^  as  no  longer 
existing,  after  the  solemn  decision  of  the  court  in  the  case  of 
Jordaine  v.  LaehbrooJce. 

In  the  case  of  Jones  v.  Brooke  4  Taunt.^  464,  tried  in 
1808,  it  became  a  question  whether  the  wife  of  the  drawer  of 
the  bill  was  a  competent  witness,  in  an  action  against  the 
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acceptor,  to  prove  usury ;  the  evidence  of  the  wife  having 
been  received,  a  rule  niH  was   obtained  to  set  aside  the 
verdict,  on  tho  ground  that  the  witness  onght  not  to 
[246]   *have  been  admitted.    Best  and  Pell,  who  showed 
canse  against  the  role,  said,  arguendo^  that  the  ques- 
tion was  decided  bj  the  authority  of  Jordavns  v.  Lash- 
hroohe  /  since  which  the  rule  no  longer  prevailed,  that  a  per> 
son  could  not  be  called  to  invalidate  an  instrument  to  which 
he  had  set  his  name.    Shepard  and  Yaughn,  in  support  of 
the  rule,  said  they  would  not  attempt  to  combat  the  doctrine 
laid  down  in  Jordavns  v.  Lashbroohe.     Mansfield,  chief  jus- 
tice, in  the  course  of  his  opinion,  uses  this  language  :     ^^  An 
objection  was  taken  to  the  witness^  who  was  the  wife  of  the 
drawer ;  and  the  objection  was  overruled,  on  the  ground  that 
it  was  now  the  practice  to  receive  persons  whose  names  are 
on  bills  of  exchange,  as  witnesses  to  impeach  such  bills ;  and 
so  it  is,  etc."     The  admissions  of  counsel,  strengthened  and 
supported  by  the  eminent  judge,  who  gave  the  leading  opin- 
ion in  the  case  of  Walton  v.  Shelley^  are  conclusive  to  show^ 
that  in  1808,  ten  years  after  the  decision  of  Jordaine  v^ 
LasKbrookej  the  authority  of  that  case  had  not  been  shaken. 
In  the  case  of   United  States  v.  Leffier^  11  Petere^  95,  Mr. 
Justice  Barbour  remarks  that   ^^the  case  of   Jordaine  iv 
LasKbrooke  overruled  the  case  of    Walton  v.  Shdley^  by 
deciding  that,  in  an  action  by  the  indorsee  of  a  bill   of 
exchange  against  the  acceptor,  the  latter  may  call  the  payee 
as  a  witness,  to  prove  that  the  bill  was  void  in  its  creation ; 
and  such  is  the  doctrine  which  has  since  been  held  in  Eng- 
la/adP    These  references  prove,  beyond  doubt,  that  the  case 
of  WaUon  v.  Shelley  is  not  now,  and  has  not  been,  law  in 
England,  for  nearly  half  a  century.    And  it  certainly  cannot 
be  said  to  have  been  law  in  this  country,  when  its  authority 
has  been  denied  by  the  highest  judicial  tribunals  in  several 
of  the  states  of  the  Union.. 

Let  us  now  examine  the  question  on  principle.    Mans- 
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field,  chief  jufitice,  predicates  the  rule  laid  down  in  WaUon 
«•  jSAelleyj  on  pnblic  policy,  which  forbids  a  party 
who  *has  signed  a  paper  or  deed  to  give  testimony  to  [247] 
invaKdate  the  instrument  which  he  has  signed ;  and  it 
would  seem,  that  the  learned  chief  justice  supposed,  that 
the  rule  thus  laid  down,  falls  within  the  spirit  of  the  maxim 
of  the  Roman  law,  Nemo^  dUegoms  miamh  turpit^inemj 
est  cmdiend/us.  Kow,  in  respect  to  this  maxim,  it  is  denied 
that  any  such  exists:  GHlmani^s  Hep.j  275,  276.  But 
admitting  the  existence  of  the  maxim,  which  is  certainly 
founded  in  sound  morality  and  propriety,  yet,  with  all  due 
deference,  it  is  apprehended,  that  the  chief  justice  misap- 
plied it  to  the  case  then  before  him.  Evans,  in  a  note  to  the 
translation  of  Pothier  on  Obligations  (  Vol.  2,  j>.  276),  refers 
to  the  application  of  this  maxim,  by  Lord  Mansfield,  in  the 
case  of  WaUon  v.  SheUey^  and  says:  ''I  conceive,  how- 
ever, the  real  principle  of  the  maxim  is  no  more  than  that  a 
person  shall  not  found  a  claim,  or  defense,  upon  his  own 
iniquity,  and  that  it  has  no  relation  to  the  case  of  a  witness ; 
and,  in  fact,  it  must  in  general  be  very  di£Scult  to  conceive 
that  a  person  would  be  inclined,  as  a  witness,  to  state  his  own 
misconduct,  in  opposition  to  the  truth,  unless  he  appeared  to 
have  some  motive  for  doing  so,  connected  with  the  event  of 
the  causa"  Chancellor  Kent,  in  considering  the  maxim, 
n&mo  dUeganSy  etc.,  says  that  ^^it  is  applicable  to  parties 
rather  than  to  wiineeses;  and  it  goes  no  more  to  the  exclu- 
sion of  witnesses  in  civil,  than  in  criminal  cases : "  3  Johns. 
C(U,y  192.  Such,  tmquestionably,  is  the  true  meaning  of  the 
ir¥>^TiTn  of  the  civil  law,  which  has  been  incorporated  into  the 
conmion  law,  as  it  is  liberally  applied,  both  by  the  courts  of 
conmion  law  and  equity,  in  England  and  in  this  country. 
Let  us  now  address  ourselves  to  that  principle  of  public 
policy,  which  excludes  a  party  who  has  signed  a  paper  or 
deed,  from  giving  testimony  to  invalidate  it.  The  reason 
given  for  the  rule  by  Lord  Mansfield  is,  that  a  person  who 
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signs  such  an  inetrutnent  gives  credit  to  it ;  and  thftt 
[248]  it  is  of  consequence  to  ^mankind  that  no  person 

should  hang  out  false  colors  to  deceive  them,  by  fisst 
affixing  his  signature  to  a  paper,  and  then  afterwards  giving 
testimony  to  invalidate  it  How  far  the  rule  laid  down  by 
Lord  Mansfield  has  been  adopted  in  practice  by  the  courts  in 
this  country^  will  be  seen  by  reference  to  the  adjudged  cases 
I  have  had  occasion  to  refer  to,  in  the  progress  of  this  opin- 
ion. It  is  sufficient  here,  to  state,  that  it  never  has  been 
applied,  either  in  England  or  this  country,  to  the  extent 
which  the  general  language  used  by  Lord  Mansfield  would 
warrant  It  has  been  frittered  away,  and  restricted  in  its 
application,  by  almost  all  the  decisions,  to  negaUcMe  ine^ru- 
ments  in  the  hands  of  an  innocent  holder.  In  a  well  conaid- 
ered  opinion  by  Chief  Justice  Shaw  {Thayer  v,  Orowmam^  1 
MetG,^  416),  that  able  judge  examined  the  rule,  in  order  to 
ascertain  its  extent,  limits  and  quaUfications ;  and  excluded 
from  its  operation  the  case,  where  an  indorser  was  offered  as 
a  witness  to  prove  a  note  paid  before  it  was  indorsed ;  the 
indorsement  having  been  made  after  the  note  was  due,  and 
the  action  being  by  the  indorsee  against  the  maker.  He 
denies,  also,  that  the  rule  can  be  applied,  as  between  the 
original  parties,  and  to  a  note  not  negotiated  and  put  in  cir- 
culation. But  it  is  unnecessary  to  multiply  authorities  to 
show,  that  the  comprehensive  rule  laid  down  by  Lord  Mans- 
field, has  been  restricted  in  practice,  to  such  an  extent  as  to 
render  it  almost  harmless.  A  few  remarks  as  to  the  reason 
of  the  rule :  If  it  is  of  consequence  to  mankind  that  no  per- 
son shall  hang  out  false  colors  to  deceive  them,  by  affixing 
his  signature  to  a  paper,  and  afterwards  giving  testimony  to 
invalidate  it,  it  is  of  greater  consequence  to  mankind  tiiat 
violations  of  law,  and  fraud,  should  be  detected  and  pun- 
ished ;  and  that  courts  should  not,  in  the  language  of  Lord 
Kenyon,  '^for  some  tecluiical  reason,  or  for  some  reason 
of  policy,  shut  their  ears,  and  not  suffer  facts  to  be  die- 
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^osed,  which  may  be  *laid  before  them  by  a  witness  [249] 
of  irreproachable  character,  and  not  interested  in  the 
•event  of  the  suit."    A  forcible  illustration  of  the  danger  and 
injustice  of  such  a  rule  is  stated  by  Lord  Kenyon  in  the  case 
-of  Jordams  v.  Zashbrooke :     "  The  rule  contended  for  by 
the   plaintiff,"   says  his  lordship,    "is  this,   that    however 
infamously  you  (the  defendant)  have  been  used,  whatever 
fraud  may  have  been  committed  on  you,  whatever  may  be 
the  right  of  other  persons,  if  I  (the  plaintiff),  the  party  to  the 
fraud,  can  got  on  the  instrument  the  name  of  the  person  who 
may  be  the  only  witness  to  the  transaction,  I  will   stand 
intrenched  within  the  forms  of  law,  and  impose  silence  on 
that  only  witness,  thougli  he  may  be  a  person  of  unimpeach- 
able character,  and  not  interested  in  the  cause."     This  illus- 
tration presents  in  a  strong  and  dear  light  the  enormities 
which  the  adoption  of  the  rule  of  exclusion  laid  down  in 
Walton  V.  Shelley  would  sanction.     We  cannot  put  the  seal 
of  our  approbation  upon  a  doctrine  fraught  with  so  much 
mifichief.     We  cannot  sanction  a  rule  of  evidence  which 
would  shut  out  from  investigation  the  thousand  cases  of 
fraud  that  are  constantly  occurring,  and  for  which  no  remedy 
<x>uld  be  provided,  if  that  rule  is  to  be  considered  binding  or 
obligatory.     We  cannot  invite  persons  to  come  into  our 
courts  and  expose  violations  of  law  and  fraud,  if  he  who  vio- 
lates the  law,  or  perpetrates  the  fraud  is  to  find  security  and 
shelter  in  some  vague  and  fanciful  rule  of  policy.    Again, 
it  is  admitted  that  the  rule  of  exclusion  adopted  in  Walton 
V.  SheUey  is  an  exception  to  the  general  rule  by  which  the 
eompetency  of  witnesses  is  tested.    It  is  of  great  consequence 
tiiat    that    general    rule    should    be   preserved    inviolate, 
and    that    exceptions    should   not    be    multiplied,     unless 
demanded  by  a  reason  so  strong  and  irresistible  aa  to  out- 
weigh the  reasons  on  which    the    general    rule  itself    is 
founded.      Once  destroy  the    landmarks  by  which 
courts  *are  guided  in  determining  the  competency   [250] 
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of  witnesses,  and  we  shall  soon  reap  all  the  consequences 
which  invariably  follow  a  departure  from  a  rule  long- 
established,  well  defined,  and  capable  of  instant  and  easj 
application.  We  shall  be  subjected  to  the  uncertainties^ 
inconveniences  and  vexations,  resulting  from  a  series  of 
inconsistent  and  vibrating  decisions,  from  which  we  were- 
rescued  by  the  decision  in  the  case  of  Bent  v.  Baker,  3  T,  jR.y 
34.  The  refined,  subtle,  and  sometimes  incomprehensible,, 
grounds,  on  which  witnesses  were  rejected  as  incompetent,, 
gave  way  to  the  rule  which  is  now  so  universally  adopted. 
We  can  now  distinguish  between  that  accarate  and  direct 
interest  which  goes  to  the  competency  of  testimony,  and  that 
influence  which  merely  affects  the  credit  of  it  The  tendency 
of  modem  legislation,  and  the  more  recent  adjudications  ia 
our  courts,  is  rather  to  restrict,  than  enlarge  the  objections, 
which  go  to  the  competency  of  testimony. 

O.  P.  Lacey  was  not  legally  interested  in  the  event  of  the- 
cause.  The  original  biUs,  as  well  as  the  one  on  which  this- 
suit  was  brought,  were  made  and  discounted  for  his  exclusive- 
benefit  The  contract  for  discoanting  them  was  made- 
between  him  and  the  real  plaintiffs  in  this  case ;  they  wer& 
the  original  parties  to  the  transaction.  The  drawer  of  th& 
bill,  who,  for  aught  that  appears,  was  in  no  respect  con- 
versant with  the  facts  or  circumstances  respecting  the  n^o- 
tiation  of  the  original  bills,  is  now  sued,  and  offers  to  show  by 
O.  P.  Lacey,  the  acceptor,  that  the  contract  declared  upon  is 
tainted  with  usury.  The  court  below  received  his  testimony, 
and  I  think,  both  upon  principle  and  authority,  that  its  ruUng- 
in  this  respect  was  legal  and  proper. 

2.    The  next  question  to  be  determined  is,  whether  that 

part  of  the  charge  of  the  court,  by  wliich  the  jury  were 

directed,    in    the    event    that    they    found     the    contract 

declared  upon  was  usarious,  to  render  a  verdict  for 

[251]   the  ^plaintiff  for  the  amount  appearing  to  be  due  oik 

the  contract,  less  three  times  the  excessive  interest^ 
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can,  upon  correct  legal  principles,  be  snstained.  The  instruc- 
tion thus  given  to  the  jury  was  founded  upon  the  opinion 
that  the  contract  was  governed  by  the  laws  of  this  state,  and 
not  by  the  laws  of  New  York  or  Indiana,  which  rendered 
void  all  contracts  infected  with  usury.  It  is  to  be  observed 
that  the  real  plaintiff  in  this  cause  is  a  corporation  created  by 
a  law  of  the  state  of  Indiana.  The  capacity  of  this  corpora- 
tion to  make  a  contract,  therefore,  must  be  tested  by  that 
iaw.  There  is  no  doubt  that  the  bank  had  authority,  under 
its  charter,  to  discoimt  the  biUs  of  the  1st  February,  and  14th 
April,  1840.  The  act  of  incorporation  authorizes  the  bank 
^^to  discount,  on  banking  principles  and  usages,  bills  of 
-exchange,  etc. ; ''  and  upon  loans  or  discounts,  the  bank  is 
also  authorized  '^  to  receive  six  per  cent  per  annum,  and  no 
more."  From  the  evidence  in  this  cause  it  is  clear  that  no 
more  than  six  per  cent  was  charged  or  reserved  by  way  of 
interest,  at  the  time  the  original  bills  were  discounted  ;  it  is 
•equally  clear,  that  the  bills  or  notes  received  by  O.  P.  Lacey 
from  the  bank,  were  at  a  discount  of  from  six  to  ten  per 
-cent;  and  it  is  contended,  that,  although  the  nominal 
amount  received  in  bank-notes,  less  the  discount  of  six  per 
•cent,  was  equal  to  the  amount  specified  in  the  two  bills  of 
-exchange,  yet  the  transaction  was  usurious.  The  reasoning 
by  which  the  defendant  endeavors  to  sustain  this  conclusion, 
is,  that  the  charter  of  the  bank,  contemplates  that  six  per 
<cent,  and  no  more,  can  be  reserved  upon  a  loan  of  money ^  or 
that  which  is  its  equivalent  in  value.  Thus,  if  a  loan  is  asked 
•of  $100  for  a  year,  and  the  bank  gives  to  the  person  to  whom 
tlie  loan  is  made  $94,  in  the  current  coin  of  the  United  States, 
the  transaction  is  unexceptionable ;  but,  if,  instead  of  giving 
to  the  borrower  $94  in  coin,  the  bank  gives  $94  in  bank- 
bills  which  are  depreciated  *below  the  specie  standard  [252] 
ten  per  cent,  the  borrower,  in  point  of  fact,  receives 
•only  $84,  and  the  reservation  of  six  per  cent  on  $100  is  a 
plain  and  direct  infraction  of  the  charter.     The  defendant,  in 
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other  words,  contends  that  the  current  value  of  the  biUa  or 
notes  he  received,  at  the  time  of  lending  and  borrowing,  was  to 
be  considered  their  real  value,  and  that  the  amount  reserved 
by  way  of  interest,  should  be  regulated  by  the  real,  and  not 
the  nominal  value  of  the  bills  or  notes  so  received.  There  is- 
nothing  in  the  case  to  show  that  the  bank  was  insolvent  at 
the  time  the  loan  was  made.  On  the  contrary,  it  appears 
that  the  bills  issued  by  the  bank,  constituted  the  principal 
circulating  medium  of  the  country  ;  that  for  all  ordinary  pur- 
poses, and  in  all  business  transactions,  a  one-dollar  bill  of  the 
bank  was  equivalent  to  a  dollar  in  current  coin ;  that  tho 
bank  paid  out  and  received  the  bills  of  the  several  branches 
of  the  parent  institution,  without  discount ;  and  that  the  bills. 
of  the  bank  were  received  at  the  Farmers  &  Mechanics'' 
Bank  of  Michigan  at  Niles  for  debts,  and  passed  current  in 
the  community.  From  the  evidence  before  us,  it  would  also^ 
appear  that  the  bank  did  not  suspend  the  payment  of  its> 
obligations,  in  specie,  until  July,  1840.  Where  a  contract,, 
on  its  face,  imports  that  a  greater  rate  of  interest  was 
reserved  than  is  allowed  by  law,  there  is  no  room  left  for 
presumption ;  the  intent  is  apparent  But  in  cases  like  that 
before  us,  where  the  contract  appears  to  have  been  fairly 
made,  there  is  nothing  on  its  face  from  which  the  law  would 
imply  that  a  violation  of  the  charter  was  contemplated  by 
the  plaintiffs,  at  the  time  the  bills  were  discounted.  To  con- 
stitute usury,  it  must  be  clearly  established,  that  there  existed 
an  intention  to  take  usurious  interest ;  for,  if  neither  party 
intended  a  violation  of  law,  and  acted  bona  Jide,  the  law  will 

not  infer  a  corrupt  agreement ;  and  the  same  principle* 
[253]   would  apply  to  the  prohibition  in  the  charter  *of  a 

bank :  JBank  of  the  United  States  v.  Waggoner^  ^ 
Peters^  399,  and  cases  there  cited.  See  also  13  PeL^  65. 
But  if  the  plaintiffs,  with  a  view  to  secure  a  greater  rate  of 
interest  than  is  allowed  by  law,  paid  out  depreciated  notes, 
diey  wiU  be  held  responsible  for  all  the  consequences  of  sodi 
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an  act.  The  question  of  intent  is  properly  referable  to  a 
jnrj,  who  are  to  determine  it  The  charge  npon  this  point 
appears  to  me  to  have  been  proper ;  indeed,  I  am  not  aware 
that  any  exception  was  taken  to  it. 

Supposing,  however,  that  the  jnry  shonld  iind  that  the 
facts  warrant  the  presumption  that  the  payment  by  the 
bank  to  O.  P.  Lacey,  of  depreciated  bank-notes,  was  a 
device,  by  which  to  obtain  a  greater  rate  of  interest  than 
18  allowed  by  law ;  it  then  becomes  important  to  deter- 
mine whether  the  contract  is  absolutely  void,  or  whether, 
according  to  onr  laws,  the  plaintiff  only  forfeits  three 
times  the  usurious  interest  A  corporation  possesses  only 
those  powers  expressly  given  by  its  charter.  Among 
those  granted  to  the  Indiana  State  Bank,  is  a  power  to  dis- 
count bills  and  loan  money,  reserving  upon  such  loan  six  per 
cent  per  annum,  and  no  more.  There  is  no  provision  in  the 
charter  which  declares  that  a  contract  reserving  more  than 
dx  per  cent,  shall  be  void.  No  principle,  however,  is,  at  this 
day,  better  settled,  than  that  a  court  will  never  carry  into 
effect  a  contract  made  in  violation  of  a  positive  law,  any 
more  than  they  would  a  contract  founded  on  an  immoral 

m 

consideration.  If,  therefore,  there  was  an  incapacity  on  the 
part  of  the  bank  to  make  the  contract  declared  upon,  or,  if 
that  contract  was  made  in  violation  of  its  charter,  a  court  of 
justice  will  not  lend  its  aid  to  carry  it  into  execution.  How 
far  is  the  principle  I  have  thus  laid  down  applicable  to  the 
present  case  ?  The  contract  sued  upon  was  made  in  Michi- 
gan, to  be  performed  in  New  York.  On  the  part  of  the 
defendant,  it  was  insisted  that  if  the  jury  found  that 
the  consideration  *of  the  contract  was  usurious,  the  [254] 
plaintiff  could  not  recover,  as  by  the  laws  of  New 
York,  the  place  of  performance,  all  such  contracts  are 
declared  to  be  void.  The  general  principle  in  relation  to 
contracts  made  in  one  place,  to  be  executed  at  another,  is 
well  settled;  they  are  to  be  governed  by  the  laws  of  the 
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place  of  performance.  And,  in  respect  to  interest,  if  hj 
the  lawB  of  the  place  of  performance  a  greater  rate  of 
interest  is  allowed  than  that  permitted  at  the  place  of  the 
contract,  the  parties  may  stipulate  for  the  higher  interest: 
Andrews  v.  Pond^  13  Peters^  65.  But  it  is  unnecessary  to 
determine  this  question,  as  it  is  shown  that  the  contract  in 
this  case  must  be  goyemed  by  the  law  of  Indiana  incor- 
porating the  bank.  If  the  original  contract  was  void  in  con- 
sequence of  a  want  of  power  on  the  part  of  the  bank  to 
make  that  contract,  and  if  the  bill  in  the  present  case,  in 
the  language  of  the  Supreme  Court  of  the  United  States, 
in  the  case  of  Armstrong  v.  Toler^  11  Wheat.^  258,  grew  out 
of  the  illegal  act,  a  court  of  justice  will  not  enforce  it.  If, 
for  instance,  a  suit  had  been  brought  in  this  state,  on  the 
original  contract  between  the  parties,  and  a  jury,  under 
proper  instructions,  had  found  that  that  contract  involved 
a  violation  of  the  charter  of  the  bank,  which  is  its  consti- 
tution, the  law  would  pronounce  the  contract  void ;  not 
because  the  bank  had  violated  the  general  usury  law  of 
Indiana,  but  because  it  had  violated  the  law  of  its  creation, 
which  limits  and  restricts  it  in  respect  to  the  contracts  it 
may  lawfully  make.  Now,  if  it  shall  appear  that  the  con- 
tract upon  which  this  suit  is  brought  grew  out  of  the 
illegal  contract  first  entered  into  between  the  parties,  or,  in 
other  words,  was  not  a  new  contract,  founded  upon  a  new 
consideration,  it  would  appear  too  clear  for  argument,  that 
this  new  contract  comes  before  us  with  all   the  infirmities 

which  attached  to  the  old  one.  The  reason  is  obvious ; 
[255]   the  original  agreement  being  void,  for  want  of  *capa- 

city  on  the  part  of  the  bank  to  contract,  and  the  new 
agreement  being  a  renewal  of  the  old  one,  it  is  tainted  with 
the  illegality  which  attached  to  the  latter ;  and,  as  the  courts  of 
Indiana,  if  a  suit  had  been  there  instituted  on  the  bill  declared 
upon,  would  have  pronounced  it  void,  as  having  been  insepar- 
ably connected  with  the  contract  out  of  which  it  grew,  so 
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the  courts  of  this  state  will  examine  into  the  capacity  of  the 
bank  to  make  a  contract,  and,  if  it  discovers  a  want  of  capa- 
<Aty  to  make  the  one  on  which  a  recovery  is  sought,  they  will 
not  carry  it  into  effect.  That  the  contract  in  the  present 
•case  was  infected  by  the  illegality,  if  any  existed,  which 
Attached  to  the  one  out  of  which  it  grew,  there  can  be  no 
doubt.  See  Smith  v.  Barstow^  ante,  155.  The  charge  of 
the  court,  then,  should  have  been,  that,  if  the  jury  found  the 
-original  agreement  between  the  parties  illegal,  it  was  their 
duty  to  find  a  general  verdict  for  the  defendant. 

It  is  proper  to  remark,  that  this  view  was  not  brought  to 
the  attention  of  the  court  below.  The  great  struggle  on 
the  part  of  counsel  seemed  to  be,  on  the  one  hand,  to  sup* 
port  the  contract  declared  upon,  by  the  laws  of  Michigan, 
and  on  the  other  hand,  to  apply  to  it  the  law  of  New  York, 
without  reference  to  the  fact  that  the  plaintiff  was  a  corpora- 
tion— a  legal  entity — whose  powers  were  restricted,  limited, 
and  controlled,  by  the  law  of  its  being. 

We  can  no  more  lend  our  aid  in  carrying  into  execution 
Hhe  agreement  now  sought  to  be  enforced,  if  it  involve  a 
violation  of  the  charter  of  the  bank,  than  we  could  carry 
into  effect  any  other  contract  made  by  the  bank^,  for  the  pur- 
chase of  lands,  mills,  or  other  property,  though  that  contract 
were  made  in  this  state. 

JS^ew  trial  grwrUed. 
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Hie  People  v.  Beaubien. 


The  People  t.  Antoine  Beaubien. 

IndiolmcBt  flbr  obetmcttng  a  highway.  Am  appeared  in  eopport  of  the  faidJctmepti 
the  alleged  highway  was  situated  upon  a  tract  formerij  known  as  theAntoiiie 
Beaubien  farm,  which  was  annexed  to  the  dtj-  of  Detroit,  In  188S;  in  1888,  the 
defendant,  being  proprietor,  caused  the  same  to  be  snrreyed  into  lots,  blocks, 
and  streets,  and  a  plat  thereof  to  be  recorded,  on  which  the  alleged  highway  wss 
laid  out  and  designated.  **  Street  leading  to  burying  ground;**  but  the  plat  was 
not  acknowledged.  Held,  no  dedication  under  R.  L.  188S,  p.  681,  which  pro^des 
that  '*  town  plats  executed,  acknowledged  and  recorded,  in  the  manner  therein 
prescribed,  shall  be  deemed  a  sufficient  couTeyance  to  rest  the  fee  of  such  par* 
eels  as  are  thereon  expressed,  named,  or  intended  to  be  forpublio  uses.  In  the 
county  in  which  such  town  lies;  in  trusty**  etc. 

Am  further  appeared,  after  the  plat  was  recorded,  the  defendant  couTeyed  to  differ- 
ent grantees,  and  at  sundry  times,  by  deeds  duly  executed  and  aofaKnrtedged, 
sereral  lots  designated  thereon;  the  deeds  describing  the  lots  aooordlng  to  the 
plat,  and  referring  to  it  as  of  record.  Held,  that  these  conveyances  did  not  sup> 
ply  the  defect  in  the  plat,  or  operate  as  an  acknowledgment  of  it 

But,  held,  further,  that,  independent  of  the  statute,  there  might  be  a  valid  dedication 
at  conunon  law,  by  acts  in  pcUa,  without  deed;  and  that  the  making  and 
recording  of  the  plat,  and  the  execution  ot  the  oonTeyances  of  lots  as  desig- 
nated upon  it,  were  acts  in  paU  of  the  defendant,  tending  to  establish  such 
dedication. 

Acts  in  pai^,  however,  to  constitute  a  valid  dedication,  must  clearly  evince  an  intent 
to  dedicate. 

And  all  such  acts  of  the  proprietor,  tending  to  show  his  intention,  are  admissible  in 
evidence,  where  It  is  attempted  to  establish  a  public  right,  against  that  of  the 
proprietor. 

Held,  according^,  that  it  was  competent  for  the  defendant  to  rebut  ^e  presump- 
tion of  dedication  arising  from  his  acts  proved  in  support  of  the  indictment,  by 
evidence  of  facts  tending  to  show  that  no  dedication  was  intended;  as  that  the 
locttf  in  qw}  was  originally  a  private  lane,  leading  along  the  westerly  side  of  the 
▲ntoine  Beaubien  farm;  that  in  1887,  the  defendant's  ancestor,  then  being  the 
proprietor,  conveyed  a  portion  of  the  farm  to  the  city  of  Detroit,  for  a  burial 
ground;  and,  in  the  same  indenture,  granted  a  right  of  way  over  this  lane,  for 
the  purixMS  of  ingress  and  egress  to  and  from  such  burial  ground,  the  dty  cove- 
nanting, in  the  same  instrument,  to  erect  and  maintain  a  gate,  at  the  entrance 
of  the  lane  from  a  public  street;  that  this  gate  was  afterwards  erected 

[2571  ^^^  '^^  ^  ^^^  ^time  maintained;  that  on  the  plat  kA  a  portion  of  this 
iaroL,  made  by  the  defendant,  and  placed  upon  record  in  1882;  this  lane 

Nora.— See  People  v.  Jones,  6  Mich.,  176;  Lee  v.  Lake,  14  Mich.,  12;  Baker  r.  Johnson, 
21  Mich.,  819;  Detroit  ft  Mflwaukee  B.  Co.  ads.  Detroit,  88  Mich.,  178;  Field  v.  Man- 
chester, 82  Mich.,  879. 
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was  designated,  '*  Lsne  to  burying  ground; "  that  about  ISas,  or  1888,  It  oessed  to 
be  used  as  a  way  to  the  burial  ground,  on  account  of  the  opening  of  public 
streets  leading  thereto,  which  were  more  conrenient;  that,  in  1888,  she  defendant 
resumed  exclusive  possession  of  the  lane,  on  the  claim  that  the  right  of  way  orer 
it,  granted  to  the  dty,  had  been  forfeited;  that  in  1887,  the  city  released  the  right 
of  way  to  the  defendant;  that  from  that  time  to  the  finding  of  the  indict- 
ment, the  defendant  had  continued  occasionaUy  to  lease,  sell,  or  oonrey  por* 
tlons  of  the  lane;  and  he,  and  those  claiming  under  him,  had  occupied  and 
built  upon  the  same,  as  his  and  their  private  property;  that  it  never  had 
been  a  thoroughfare;  nor  had  it  ever  been  open,  used,  or  improved  as  a  public 
highway. 

And,  the  question  being  presented  by  a  special  verdict  finding  the  above  facts,  it 
toaa  Aelfi,  further,  that  there  had  been  no  dedication  of  the  alleged  way  to  the 
public. 

Bed  steers,  as  to  whether,  as  between  the  defendant  and  his  grantees,  each  of  his 
conveyances  to  them  of  lots  as  designated  on  the  plat,  and  referring  to  it,  was 
not  an  implied  grant  of  a  right  of  way  over  the  "  Street  leading  to  burying 
ground,"  as  laid  out  on  the  plat,  or  an  implied  covenant  that  it  should  remain 
open  as  a  public  highway. 

lAnd  dedicated  to  public  uses  as  a  highway,  by  the  proprietor,  does  not  In  fact 
become  a  highway,  so  that  an  indictment  wUl  lie  for  its  obstruction,  until  accepted 
or  used  as  such. 

Indictment  against  the  proprietor  for  obstfticting  It,  Is  not)  of  itself,  a  saffioient 
acceptance. 

Case  reserved  from  Wajme  district  court.  This  was  an 
indictment  for  obstructing  a  highway,  which  was  described 
as  commonly  called  "  Lane  to  Burying  Ground,"  or  "  Street 
leading  to  Burying  Ground,"  leading  from  Jefferson  avenue 
in  the  city  of  Detroit,  and  thence  passing  by  a  certain  place 
in  said  city,  usually  called  the  "  Old  Burying  Ground,"  to 
the  Fort  Gratiot  road,  in  said  city. 

The  cause  was  tried  before  the  Hon.  B.  F.  H.  Witherell, 
presiding  judge  at  the  September  term,  1845,  of  the  district 
court. 

The  jury  returned  a  special  verdict,  finding  the  following 
facts,  viz. :     From  the  evidence  adduced  upon  the  part 
of  the  prosecution,  they  found,  "  That  Antoine  *Beau-   [258] 
bien,  senior,  father  of  the  defendant,  was,  on  the  1st 
of  June,  1827,  and  long  prior  thereto  had  been  seized  of  the 
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^  Antoine  Beaubien  Farm,'  so  called,  then  lying  near  to,  bnt 
beyond  the  limits  of  the  city  of  Detroit,  and  over  which  the 
'  alleged  highway  rans ;  that  he  continued  seized  thereof  until 
March  21,  1836,  when  he  died  intestate,  leaving  the  defend- 
ant surviving  him,  and  his  sole  heir  at  law.  That  by  an  act 
of  the  legislative  council  of  the  late  territory  of  Michigan, 
approved  May  28,  1832,  all  that  part  of  said  farm  lying 
between  Detroit  river  and  the  Fort  Gratiot  road  was  annexed 
to,  and  made  a  part  of,  and  has  ever  since  continued  to  be  a 
part  of  the  city  of  Detroit.  That  January  26,  1836,  there 
was  recorded  in  the  registry  of  deeds  for  said  city,  by  the 
city  register,  but  without  any  certificate  or  acknowledgment 
thereof  being  thereon  or  thereto  of  record,  a  map  or  plat  of 
so  much  of  said  farm  as  was  thus  made  a  part  of  the  city, 
purporting  to  lay  out  and  subdivide  the  same  into  blocks,  lots, 
streets,  lanes,  etc.,  in  the  manner  appearing  on  a  copy  of  said 
plat  annexed  to  the  special  verdict  and  made  a  part  thereof, 
and  that  this  is  the  only  map  ever  recorded  of  that  part  of 
said  farm  lying  north  of   Lamed  street.*    That    the  open 

space  on  this  map  designated,  ^  Street  leading  to 
[259]  Burying  Ground,'  is  the  alleged  highway  *described 

in,  and  intended  by  the  indictment.  That  at  sundry 
times  subsequent  to  the  record  of  this  map,  the  defendant 

*  As  no  copy  of  thlB  map  can  be  here  given.  It  may  render  tlie  case  more  intelUgible 
to  state  tbat,  as  appears  by  the  map,  the  "Antoine  Beaubien  Feutu  "  is  a  strip  of 
land  about  600  feet  in  width,  extending  from  the  bank  of  the  Detroit  river  in  a  north- 
wardly direction  to,  and  across,  the  Fort  Gratiot  road,  about  820  rods  distant  from 
the  river.  At  a  point  about  70  rods  distant  from  the  river,  it  is  crossed  by  Jefferson 
avenue,  the  principal  street  of  Detroit,  and  about  200  feet  further  ftom  the  river, 
by  Lamed  street.  By  the  plat,  tiiese  and  the  various  other  streets  of  the  dty  ran- 
ning  parallel  to  the  river,  are  laid  out  across  it,  as  are  also  other  streets  running 
from  the  river  to  the  Fort  Qratlot  road.  On  the  rear  of  this  portion  of  the  farm, 
and  adjoining  the  Fort  (}ratiot  road,  is  the  "  Old  Burying  Qround; "  and  on  the  plat 
there  appesrs  an  open  space  thirty  feet  wide,  leading  from  Jefferson  avenue  by 
the  westerly  side  of  the  "Burying  Ground,"  to  the  Fort  Gratiot  road,  and  desig- 
nated thereon,  "  Street  leading  to  Burying  Ground."  The  map  is  designated  on  its 
faoe,  "  Plat  of  the  farm  of  Antoine  Beaubien,  extending  from  Detroit  Tlv«r  to  the 
Fort  Gratiot  road,  as  sorveyed  into  town  lots  by  John  Mullett,  surveyor,  in  1881, 188S 
and  1886. 
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had  conveyed  to  various  persons  by  deed,  divers  lots,  parts 
and  parcels  of  said  farm,  and  had  described  such  lots  in  the 
conveyances,  by  their  appropriate  numbers  and  blocks,  and 
as  being  thus  numbered  and  described  '  according  to  the  sur- 
vey thereof  by  John  Mullett,  surveyor,  the  map  or  plat 
whereof  is  duly  recorded.' "  [Several  such  deeds,  made  to 
different  individuals  during  the  years  1836  and  1837,  were 
annexed  to  and  made  a  part  of  the  verdict.]  "  That  the 
open  space  above  mentioned  appears  also  on  ^  Farmer's  Map 
of  Detroit,'  and  is  thereupon  designated  *  Lane  to  Burying 
Ground ;'  and  that,  subsequent  to  the  year  1837,  the  defend- 
ant had  also  conveyed  to  various  persons  by  deed,  several 
other  lots  on  said  farm,  and  described  them  in  the  convey- 
ances as  numbered  on,  and  according  to  ^  Farmer's  Map  of 
said  city  of  Detroit.'  That  the  various  other  streets  laid 
down  on  the  plat  recorded  in  1836,  had,  ever  since  the 
record  thereof,  been  open,  continued  and  used,  as  public 
streets  of  said  city,  without  any  obstruction  or  objection  by 
the  defendant ;  but  that  the  alleged  highway  described  in  the 
indictment,  had  ever  since  that  time  been  by  him  built  upon,, 
inclosed,  deeded  away,  leased  away,  and  obstructed." 

From  the  evidence  adduced  by  the  defendant,  the  jury 
found :  "  That,  on  the  1st  of  June,  1827,  Antoine  Beaubien,. 
senior,  by  a  certain  indenture  duly  executed,  acknowledged, 
and  recorded,  conveyed  to  the  mayor,  recorder,  aldermen  and 
freemen  of  the  city  of  Detroit,  that  parcel  of  said  farm 
adjoining  the  Fort  Gratiot  road,  now  known,  and  on  the  said 
recorded  plat  designated,  as '  Burying  Ground ;'  *  to  be  occu- 
pied as  a  burial  ground  and  place  of  interment  for  the  dead ;'' 
and  also,  *  the  right  of  way  for  free  ingress  and  egress, 
to  and  from  said  premises,'  *over  a  lane  particularly  [260} 
described,  being  the  same  designated  on  the  said 
recorded  plat,  as  ^  Street  leading  to  Burying  Ground,'  and 
alleged  in  the  indictment  to  be  a  public  highway ;  that  in 
and  by  the  same  indenture,  the  said  mayor,  recorder,  etc.,. 
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covenanted  that  thej  and  their  successors  should  and  woald, 
<  at  all  tunes  and  forever  thereafter,  at  their  own  expense, 
well  and  soflScientlj  bnild  and  set  np  a  fence  around  the 
premises  conveyed  ;  and  also,  ^a  bridge  over  the  ditch  cross- 
ing said  lane ;'  and  also,  ^that  thej  would  construct  a  good 
and  su£Scient  board  gate  in  the  fence  of  said  Beaubien  <m 
Jefferson  avenue,  at  the  entrance  to  the  lane  above  mentioned, 
and  the  said  fence,  bridge  and  drain,  would  keep  in  good  con- 
dition and  repair  forever.'  That  soon  after  the  execution  of 
this  instrument,  said  Antoine  Beaubien,  senior,  became 
lunatic,  and  in  the  year  1831,  was  duly  found  and  declared 
so  to  be  by  the  judge  of  probate  of  Wayne  county ;  and  in 
the  same  year  the  defendant  was  duly  appointed  guardian 
for  him,  and  continued  to  be  his  guardian  until  the  time  of 
his  decease ;  that  while  such  guardian,  the  defendant,  for  the 
purpose  of  showing  the  relative  position  of  said  farm,  and 
for  the  convenience  of  selling  and  leasing  lots  tliereon,  found 
it  necessary  to  have,  and  caused  to  be  made,  a  survey  and  plat 
of  that  part  of  the  farm  lying  between  Lamed  street  and 
Detroit  river ;  which  plat  was  duly  recorded."  [A  copy  of 
this  plat  was  annexed  to  and  formed  a  part  of  the  special 
verdict ;  and  on  it  so  much  of  the  alleged  highway  as  lies 
between  Jefferson  avenue  and  Lamed  street  was  laid  out, 
and  designated  "Lane  to  Burying  Ground."]  "That  the 
sole  object  and  purpose  of  devoting  the  open  space  desig- 
nated on  the  last  mentioned  plat  as  ^Lane  to  Burying 
Ground,'  was,  to  indicate  the  easement  on  and  across  said 
farm  granted  to  the  corporation  of  Detroit,  and  to  show  the 

relative  situation  of  lots  on  JefEerson  avenue,  and  on 
[261]   Lamed  '^street^  on  said  farm.     That,  at  the  time  of  the 

execution  of  the  conveyance  to  the  corporation  of 
Detroit,  and  for  years  afterwards,  said  farm  was  an  inclosed 
field,  and  the  only  access  to  said  ^  Burying  Ground '  was  over 
and  tibrough  said  ^  lane,'  which  was  entered  from  Jefierson 
avenue,  through  a  gate ;  that  the  Fort  Gratiot  road  was  not 
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then,  nor  for  years  afterwards,  laid  ont  or  constructed ;  that 
this  lane  was  thirty  feet  wide,  and  ran  onand  across  the  west- 
erly side  of  said  farm,  and  along  the  easterly  side  of  the 
^  Lambert  Beaubien  Farm,'  so  called,  and  on  each  side  of  it 
there  was  a  fence  ronning  continnously  from  Jefferson 
arenne  to  the  Burying  Ground ;  that  the  gate  at  the  entrance 
thereof  was  kept  habitaally  closed  and  locked,  from  the  time 
of  the  conveyance  to  the  corporation  of  Detroit,  down  to  the 
time  when  by  long  use  it  became  frail,  oat  of  repair,  and 
broken  down ;  and  the  key  thereof  was  kept  by  the  defend- 
ant, and  allowed  by  him  from  time  to  time,  on  application  for 
the  same,  to  persons  desiring  to  pass  through  the  lane  on 
funeral  occasions.  That  the  corporation  of  Detroit  did  not 
observe  their  covenants  contained  in  the  indenture  between 
said  corporation  and  said  Antoine  Beaubien,  senior,  nor  the 
conditions  thereof,  on  them  binding ;  but  failed  during  the 
years  1835  and  1836,  to  keep  the  gate,  fence  and  bridge, 
specified  in  said  indenture,  in  good  and  lawful  condition  and 
repair ;  and  allowed  the  same  to  get  wholly  out  of  repair, 
decayed  and  dilapidated.  That  about  the  same  time,  Beau- 
bien and  St.  Antoino  streets,  in  said  city,  were  laid  out,  opened 
and  used,  and  became,  either  of  them,  more  suitable  and  con- 
venient for  the  purpose  of  repairing  to  and  from  the  ^  Bury- 
ing Ground ;'  and  thereupon  became  and  were  used  for  that 
purpose,  and  said  '  lane '  wholly  ceased  to  be  used  therefor ; 
that  said  ^  lane '  never  was  used  for  any  other  purpose  than 
that  above  mentioned,  and  never  was  worked  or 
improved  as  a  highway,  *nor  were  any  highway  taxes  [262] 
ever  collected  on  account  of  it,  or  disbursed  upon  it. 
That  thus  ceasing  to  be  used,  and  the  corporation  of  Detroit  , 
flo  neglecting  to  keep  the  conditions  in  the  conveyance  to 
them,  the  defendant,  on  account  thereof,  in  the  year  1836, 
entered  upon  and  resumed  said  '  lane,'  or  easem^it ;  and  in 
the  year  1887,  on  suggestion  of  his  counsel  that  it  might  be 
advisable,  as  a  matter  of    prudence,  he  applied  for  and 
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obtained  from  the  corporation  of  Detroit,  a  qnit-claim  deed 
to  him  of  said  ^  lane,'  excepting  snch  portion  thereof  as  ran 
along  the  weste/rlj  side  of  the  '  Burying  Oronnd,'  and  such 
other  portions  as  were  crossed  by  the  streets  of  the  dty, 
extended  across  it,  and  the  said  farm,  as  designated  on  the 
plat  recorded  in  1836  ;  and  the  defendant,  at  the  same  time^ 
conveyed  to  the  said  corporation  all  those  portions  of  said 
*  lane,'  not  so  qnit-daimed  to  him.  That,  npon  the  execu- 
tion of  the  last  mentioned  conveyances,  the  defendant  com- 
menced, and  afterwards  continued  to  sell  and  lease  different 
portions  of  said  '  lane,'  and  erected  valuable  improvements- 
upon  other  portions  of  it ;  acting  in  regard  to  it  as  he  did 
in  respect  to  other  portions  of  said  farm  openly  and  publicly,, 
and  with  the  knowledge  of  his  lessees,  grantees  and  others,, 
without  any  molestation,  let,  or  hinderance,  until  the  finding 
of  this  indictment  That  ever  since  the  execution  of  said 
quit-claim  deed  by  the  corporation  of  Detroit,  said  ^lane*^ 
has  been  assessed  and  taxed  as  the  private  property  of  the 
defendant  and  his  grantees  and  lessees,  for  city,  county  and 
state  taxes,  and  such  taxes  have  been  duly  collected.  But 
since  some  time  prior  to  the  year  1837,  said  ^Burying 
Oround  '  has  been  but  little  used  as  a  place  of  interment  for 
the  dead  in  consequence  of  having  become  nearly  occupied,, 
but  that  said  corporation  purchased  another  lot  in  a  different 

part  of  the  city,  which  has  been  mostly  used  as  a 
[263]  place  of  interment  *since  that  time.     That  the  fact 

that  the  defendant  occupied,  built  upon,  sold,  and 
leased  said  ^  lane,'  and  claimed  the  same  as  his  property,  has. 
been  notorious  ever  since  1836.  That  in  conveying  lots  on 
said  farm,  the  defendant  left  undisposed  of  a  strip  of  land  six 
feet  wide,  along  the  easterly  side  of  said  ^  lane,'  and  that,  since 
he  hafi  resumed  said  lane,  he  has,  in  disposing  of  portions 
thereof,  disposed  of  said  six  feet  in  width  lying  along  such 
portions.  That  the  defendant  is  an  illiterate  person,  ignorant 
of  the  English  language ;  knows  but  little  of  business,  and 
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is  wholly  incapable  of  nnderstanding  the  legal  intendment  of 
his  acts,  without  explanation  from  counsel  and  others,  and 
has  been  obliged  to  depend  npon  others  to  draw  all  his 
conveyances." 

The  yerdict  concludes  that,  ^^  if,  upon  the  facts  thus  found 
and  the  law  applicable  thereto,  the  court  are  of  opinion  that 
the  defendant  is  guilty,  the  jury  find  him  guilty,  otherwise 
they  find  "  not  guilty." 

It  will  be  observed  that  the  verdict  distinguishes  the  facts 
established  on  the  part  of  the  prosecution,  from  those  proved 
in  defense  of  the  indictment.  In  the  course  of  the  trial,  the 
evidence  in  defense  was  objected  to  by  the  prosecution,  as 
inadmissible,  on  the  ground  that  as  an  absolute  and  irre- 
vocable dedication  by  plat  duly  recorded,  and  subsequent 
conveyances  of  the  defendant  recognizing  it,  had  been 
shown,  such  evidence  was  not  admissible  to  contradict  the 
dedication.  The  court  admitted  the  evidence  subject  to  the 
objection. 

The  verdict  having  been  rendered,  the  defendant  moved 
for  judgment  thereon;  whereupon,  the  presiding  judge 
reserved  the  questions  arising  upon  this  motion,  including 
the  question  of  the  admissibility  of  the  defendant's  testi- 
mony, and  certified  the  case  to  this  court  for  its  opinion 
thereon. 

*A.  W.  JBudy  prosecuting  attorney,  and  Geo.  O.  [264] 
JBateSj  for  the  people : 

The  facts  which  the  jury  find  established  on  the  part  of 
the  prosecution,  show  an  absolute,  express,  immediate,  and 
irrevocable  dedication  of  the  ground  in  question  to  the  pub- 
lic, as  a  street  or  public  highway ;  and  such  dedication  by 
plat,  record  thereof,  and  subsequent  deeds  recognizing  the 
same,  cannot  be  contradicted  by  parol.  It  amounts  to  a  cove- 
nant, that  there  are  such  streets  as  are  designated  on  the  plat, 
and  to  an  estoppd^  preventing  the  person  making  it  from 
Vol.  n.  17  ayr 
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denying  the  existence  of  such  streets :  JR.  Z.  1833,  p.  531 ; 
Parker  v.  Smithy  17  Mass.,  415 ;  Triutees  of  Wateriown  v. 
Cawen^  4  Paigi%  Ch^  515;  Cooper  v.  Alden,  Hwrr.  CK^ 
72 ;  Sinclair  v.  Comstocky  Id.^  404,  412 ;  BeaMy  v.  KurtZy 
2  Petersy  566 ;  Oiiy  of  Cincinnati  v.  Whites  Le98ee9y  6  Id.y 
431 ;  Matt&r  of  Vlih  St.,  New  Yorky  1  Wend.y  262 ;  MaUer 
of  Lewis  St.y  New  Yorky  2  Id,y  472 ;  Linmigston  v.  MayoTy 
etc.y  of  New  Yorky  8  Id.y  89,  99 ;  Wyma/n  v.  Samey  11  i2., 
489 ;  19  Id.y  130 ;  17  Id.y  651 ;  Matter  of  Z9ik  SLy  New 
Yorky  1  SiUy  193. 

It  may  be  said  that  the  dedication  in  this  case  was  quali- 
fied and  contingent,  and,  as  snch,  liable  to  be  revoked.  Bnt 
the  recorded  plat  does  not  show  npon  its  face  any  contin- 
gency whatever :  Underwood  v.  StvyvesoMty  19  Johna.y  180, 
is  not  applicable,  for  there,  by  express  statutoiy  provision^  no 
dedication  could  be  made,  unless  subject  to  ratification  or 
rejection,  by  the  corporation  of  New  York  city.  This  was  a 
legal  contingency,  which  the  world  was  bound  to  notice ;  bnt 
in  the  present  case,  there  was  no  such  contingency.  That 
contended  for  amounts  to  a  reservation  of  the  power  in  the 
proprietor,  to  revoke  his  dedication  at  wilL  Neither  is 
Baa^raclough  v.  Jolmsony  35  JSng,  C.  L.  S,y  337,  in  point,  for 
there  tiie  question  was  whether  there  had  been  a  dedication 

by  prescription. 
[265]       *It  may  be  contended,  also,  that  the  plat,  nerer 

having  been  acknowledged  according  to  the  statute 
{B.  Z.  1827,  p,  279),  was  illegally  recorded,  and  therefore 
not  binding.  But  the  statute  does  not  alter  or  abolish  the 
common  law  relating  to  dedication ;  it  merely  superadds  that 
a  plat  duly  acknowledged  shall  operate,  not  merdy  as  a  dedi- 
cation of  the  tisey  but  as  an  aisohtte  grcmt  of  the  fee. 
Besides,  eveiy  acknowledgment  of  a  deed  wherein  the  pro- 
prietor conveys  lots  according  to  a  plat,  as  duly  recorded, 
must  operate  in  law  as  a  fresh  acknowledgment  of  the  plat  by 
the  proprietor.    And  a  proprietor  conveying  lots  "  according 


FIRST  CIRCUIT,  JANTIART  TERM,  1846.  265 

Hie  People  v.  Beaobtoii. 


to  a  plat  duly  recorded/'  is  estopped  from  denying  the  regu- 
larity and  legality  of  the  record. 

Van  Jhfhd  <&  Emmons^  and  A.  D.  Frcuer^  contra: 
1.  The  making  and  recording  of  the  plat,  and  the  snbse- 
•qnent  conyeyances  of  the  defendant,  referring  to  the  same  as 
duly  recorded,  did  not  per  se  constitute  the  space  thereon 
designated  ^^  Street  leading  to  Bnrying  Ground,"  a  highway. 
Though  by  such  acts  an  owner  may  vest  in  his  individual 
grantees  a  right  of  way,  easement,  or  other  equitable  right  in 
lands  designated  as  streets,  squares,  or  avenues,  such  right  is 
•distinct  from  the  claims  of  the  public,  and  is  not  a  right,  the 
infringement  of  which  will  be  punished  by  indictment  Ko 
individual  can,  by  his  own  act  merely,  create  a  highway.  He 
may  signify  his  consent  to  dedicate  his  land  to  such  an  ease* 
ment,  but  the  land  does  not  become  a  highway  imtil  acts  of 
user  by  the  public.  If  the  public  neglect  to  use  and  work 
it,  and  refuse  to  recognize  it  as  such,  and  lay  out,  work  and 
use  other  roads  which  render  it  entirely  useless,  then  it  is  not 
4  highway.  In  support  of  these  positions  the  following 
authoritieB  were  dted,  and  commented  upon  at  length :  Rem 
V.  HucUon^  j&rwnge,  894,  909 ;  Zade  v.  Shepherd^  Id.,  1004 ; 
Mugby  Charity  v.  Merrvmeather,  11  East,  375; 
Rm  *if.  LLoyd,  1  Camp.,  260 ;  Woody er  v.  Sadden,  [266] 
1  Eng.  C.  L.  R.,  166 ;  Wood  v.  Veal,  7  Id.,  158 ; 
Trutiteea  BriUah  Mueewm  v.  Emms,  24  Id.,  406  ;  Barra- 
•dough  V.  Johnson,  85  Id.,  337 ;  Jarvis  v.  Dean,  13  Id.,  45 ; 
Rex  v»  jS^.  Benedict  Parish,  6  Id.,  483  ;  Woolw.  on  Ways, 
287 ;  also  the  following  American  cases,  on  the  subject  of 
dedication :  WiUoughby  v.  JenJcs,  20  Wend.,  97,  98 ;  Z^ 
ingston  v.  Mayor  of  Nefw  Torh,  8  Id.,  85,  89,  90,  94,  97  to 
99,  104 ;  Seventeenth  St.,  N.  T.,  1  Id.,  270  ;  Leviis  St.,  N. 
Y.,  2  Id.,  472 ;  Wymam,  v.  Mayor,  etc.,  of  N.  Y.,  11  Id., 
486,  493,  497;  Farmer  St.,  N.  Y,  17  Id.,  661 ;  Thirty-sec- 
ond St.,  N.  Y,  19  Id.,  128;  PearsaU  v.  Post,  20  Id.,  117; 
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Trustees  Watertaym  v.  Cowe^hj  4  Paige  Ch.y  510 ;  Oincvn^ 
nati  V.  Whites  Lessees^  6  Peters^  431 ;  HirJdey  v.  Hasl,- 
im^8^  2  Piok.j  172 ;  JSoibs  v.  Lowell^  19  Id.j  405  ;  JEmersar^ 
V.  WiUeyy  7  Id.,  68  ;  Bowell  v.  MontviUe,  4  OTeenl.y  270  ; 
(yiAmda  v.Lathrapy  21  Pick.,  296;  Panrkerv.  Smithy  17 
Mass.,  413 ;  Brown  v.  Mmmmg,  6  (?.  C7{?7u2.  -ff,,  129 ;  LecUrc 
V.  TrusteeSj  etc.,  7  iS.,  354 ;  Bailey  v.  Copeland,  Wright, 
150.  The  English  authorities  cited  all  tend  to  show  that 
there  must  be  user  hj  the  public  It  would  even  seem  from 
Woodyer  v.  Hodden,  and  Wood  v.  Veal,  that  in  order  to- 
constitute  a  highway,  there  must  be  a  ihoroughfa/re,  subject 
to  use  bj  the  whole  public.  Most  of  the  American  authori- 
ties cited  above  are  cases  where  it  has  been  decided  that  a 
grantor  may  be  considered  as  dedicating  lands  to  which  he 
refers  in  his  deed.  Many  of  them  use  the  words  ^^  dedica- 
tion to  the  public.^^  But  an  attention  to  the  facts  of  each 
case,  and  to  the  principles  upon  which  the  cases  are  respec- 
tively  decided,  will  show  that  they  use  the  phrase  in  a  nar- 
row and  untechnical  sense.  The  very  cases  in  which  it 
occurs  decide  that  the  public  have  no  rights,  imtil  an  inten- 
tion to  take  is  manifested.  Some  of  them,  as  the  2f assar 
chusetts  and  the  earlier  Kew  York  cases,  say  that  as  between 

the  grantor  and  the  grantee,  there  is  an  implied  oove^ 
[267]  nant  for  a  right  of  *way.     This  we  grant.    It  is  the 

true  doctrine;  and  where  the  courts  of  New  Tork^ 
in  later  cases,  took  the  broader  ground  of  dedication,  they 
merely  held  that  it  was  a  dedication  so  far  as  to  estcfp  the 
grantor  from  claiming  damages,  when  the  road  was  laid  out 
by  the  public  They  abandoned  the  old  language  of  implied 
covenant,  as  such  covenants  were  abolished  by  statute  in  that 
state.  Other  cases,  as  Cincinnati  v.  Whitens  Lessees,  in  $ 
Peters,  amd  Trustees  of  Watertown  v.  Covyen,  4  Paige; 
also  Q Linda  'o.  Lathrop,  21  Pick.,  go,  as  do  some  of  the 
earlier  English  cases,  upon  the  ground  of  an  estoppel  inpaisy 
which  prevents  the  grantor  from  depriving  his  grantee  of  the 

260 
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anticipated  benefit.  We  may,  for  the  present,  concede  this 
also.  It  does  not  follow  that,  becanse  the  grantor's  acts  estop 
him  from  resuming  the  alleged  highway  as  against  his 
^grantee,  or  are  construed  to  be  an  impUed  covenant  in  favor 
of  the  grantee,  they  vest  in  the  public,  without  any  user^  a 
fixed  and  determined  right,  the  infringement  of  which  will 
be  protected  against  by  indictment. 

2.  The  evidence  in  defense  was  properly  admitted.  The 
words,  "  Street  leading  to  Burying  Ground,"  are  susceptible 
of  different  interpretations.  We  may  therefore  show  antece- 
dent and  contemporaneous  circumstances  to  control  or 
modify  their  meaning :  Parker  v.  Smith,  17  Mass.,  413  ; 
^see  also  1  OreenL.  Eo.,  325,  §  287,  noU  3 ;  Id.,  333,  note, 
316,  818,  819,  321,  324,  326,  327,  340 ;  1  C(yw.  amd  SiWs 
notes  to  Ph.  Ev.,  1359, 1360,  1368, 1373,  1399,  1400,  1401, 
1403,  1405,  and  the  numerous  cases  there  cited.  And 
this  we  might  do,  even  if  the  meaning  were  free  from 
ambiguity. 

The  deeds  in  this  case  were  introduced,  not  as  evidence  of 
uny  agreement  or  contract  between  the  •  parties  to  the  cause, 
bnt  simply  of  an  admission ;  and  as  such  they  may  be 
explained,  contradicted  or  varied,  like  any  other  written  or 
verbal  admission  :    1  Oreenl.  Ev.,  315,  373. 

3.  As  to  estoppels  in  pais,  they  operate  only  in 
favor  *of  parties  who  have  acted  on  them.     Though   [268] 
a  stranger  may  give  in  evidence  matters  which  parties 

or  privies  might  have  pleaded  by  way  of  estoppel,  such  evi- 
dence is  for  the  consideration  of  the  jury :  1  Oreenl.  Ev.,  26, 
323,  236 ;  2  Sta/rk.  Ev.,  575,  576 ;  Gow.  <&  HiWs  notes  to 
Ph.  Ev.,  1436,  1437,  and  cases  there  cited.  And  if  the  rea- 
son of  the  principle  of  implied  dedication  be  that  of  an 
^estoppel  in  pais,  that  reason  is  inapplicable  here,  because 
there  has  been  no  ttser  by  the  public. 

4.  The  evidence  in  defense  being  admitted,  there  remains 
no  question  as  to  intention.    It  is  certain  that  there  was  no 

861 
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dedicatioiL  1.  The  origin  of  the  way  i8  shown  to  have  beei> 
a  limited  right,  which,  as  the  cases  show,  in  la/w  estops  the 
inference  of  dedication.  The  juiy  have  no  right  to  find 
against  it  2.  The  gate  or  barrier  is  admitted  to  be  a  legal 
and  designated  mode  of  rebutting  the  presumption  of  dedi- 
cation. When  the  fact  of  such  a  barrier  appears,  there  is  no- 
question  for  the  jury.  3.  If  the  question  of  dedication  or 
not,  is  open,  evei^  fact  is  in  favor  of  the  defendant,  the  width 
of  the  lane,  its  termination,  that  is  not  now  necessary  as  a. 
way  to  the  burying  ground,  though  necessary  when  granted^ 
that  the  city  was  to  keep  it  in  repair,  and  keep  gates,  that  it 
was  never  used  by  the  public,  that  the  city  never  worked 
it,  but  taxed  it  as  prvoate  property,  which  actually  disproves- 
acceptance,  and  estops  the  public  from  claiming  it  as  a  high* 
way. 

5.  If  the  facts  be  considered  as  showing  a  gratit  of  a  lim- 
ited and  conditional  right  of  way,  then  we  say  there  has. 
been  no  dedication  to  the  public,  and  no  right  has  been 
infringed  which  wiU  be  protected  by  pMic  indictment  r 
Hoberts  v.  Carry  1  Vamp.,  260,  note  /  Sex  v.  JVarthamptariy 
lM.dk  8.,  262 ;  2  ChiU.  Cr.  La/w,  566 ;  Woodyer  v.  Bdd^ 

den,  1  English  C.  L.  R.,  156;    Stafford  v.  Coneys 
[269]   13  Id.,  39 ;  *Ba/rradough  v.  Johnson,  35  Id,,  337  ; 

Hawk.  PI.  Cr.,  76,  §  1 ;  see  also  numerous  other  cases, 
cited  OAfUe. 

GooDWEff,  J.,  delivered  the  opinion  of  the  court 
The  questions  reserved  for  the  opinion  of  this  court,  in  the 
case  presented,  are : 

1.  Was  the  testimony  offered  by  the  defendant,  and 
received  subject  to  the  objection  made  to  it,  admissible  t 

2.  Under  the  law  applicable  to  the  special  finding,  is  the 
defendant  guilty,  or  not  guilty,  of  the  offense  charged  in  the 
indictment  ? 

On  the  part  of  the  prosecution  it  is  insisted,  that  the 
sea 
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alleged  lughwaj  was  dedicated  to  the  public  use  as  a  public 
street  or  highway,  by  the  record  of  the  plat  of  1836,  on 
which  it  was  laid  out  and  designated  as  ^^  Street  leading  to 
Buiying  Ground,"  and  by  the  subsequent  execution,  by  the 
defendant,  of  conveyances  to  different  persons  of  lots  as 
designated  on  this  plat,  and  referring  to  it  as  duly  recorded ; 
and  that  the  evidence  offered  by  the  defendant  was  inad- 
missible to  control  or  destroy  the  legal  operation  and  effect 
of  these  acts. 

The  "  Act  to  provide  for  the  recording  of  town  plats,  and 
for  other  purposes,"  approved  April  12, 1827  (JS,  L.  1827, 
p.  278),  was  in  force  when  the  plat  of  1836  was  recorded. 
The  first  section  of  this  statute  provided  that,  whenever  a 
town  should  thereafter  be  laid  out,  the  proprietor  should, 
before  selling  any  lots,  cause  a  true  map  or  plat  thereof  to  be 
recorded  in  the  registry  of  the  county  where  the  same  lay, 
and  imposed  a  penalty  for  selling  lots  before  this  should  have 
been  done.  The  second  section  provided  that  such  maps  or 
plats  should  particularly  set  forth  and  describe  all  the  public 
ground  within  such  town,  by  its  boundaries,  courses,  and 
extent ;  and  whether  it  be  intended  for  streets,  alleys,  com- 
mons, or  other  public  uses ;  and  all  the  lots  intended 
for  sale,  by  progressive  *numbers,  and  their  precise  [270] 
length  and  width;  and  that  these  maps  made  and 
acknowledged  before  a  justice  of  the  peace,  or  a  justice  of 
the  county  court  of  the  county,  or  a  judge  of  the  Supreme 
Court,  and  certified  under  the  hand  and  seal  of  the  judge  or 
justice  taking  such  acknowledgment,  should  be  deemed  a  suffi- 
cient conveyance  to  vest  the  fee  of  such  parcels  of  land  as 
were  therein  expressed,  named,  and  intended  to  be  for  public 
use,  in  the  county  in  which  such  town  should  lie,  to  and  for 
the  uses  and  purposes  therein  named,  expressed  and  intended, 
and  for  no  other  use  or  purpose  whatever. 

This  statute,  as  is  apparant  on  its  face,  was  designed  to  pro- 
vide an  explicit  mode  for  the  dedication  of  streets  and  other 
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gromidB  designed  for  public  uses,  upon  the  laying  out  of 
towns  by  individual  proprietors,  and  to  render  the  rights  of 
purchasers,  and  the  public  generally,  in  grounds  thos  dedi- 
cated, definite  and  certain.  It  also  obviated  the  difficulty 
met  with  in  some  of  the  cases  in  the  application  of  common 
law  principles  of  dedication,  in  regard  to  ownership  of  the 
fee,  by  providing  that,  upon  compliance  with  the  provisions 
of  the  act,  this  should  vest  in  the  county,  in  trust  for  the 
designed  uses. 

The  mode  in  which  the  dedication  was  to  be  made,  and  the 
title  to  pass,  was  specifically  pointed  out.  No  formal  grant 
was  required,  and  no  grantee  was  designated.  A  map  or  plat 
was  required,  with  the  public  grounds,  streets,  etc,  particu- 
larly set  forth  and  described  upon  it  This  was  required  to 
be  acknowledged  before  one  of  the  officers  named  in  the  act, 
and  to  be  accompanied  with  a  certificate  of  the  acknowledg- 
ment, under  the  hand  and  seal  of  the  officer.  The  map  with 
the  acknowledgment,  was  also  required  to  be  recorded.  The 
mode  of  conveyance  required  by  this  statute  was  peculiar,  and 
different  from  any  other  known  to  the  law ;  and  upon  obvious 
and  familiar  principles,  to  be  operative  to  pass  the 
[271]  title,  a  conveyance  *under  the  statute  must  have  fully 
complied  with  its  several  requirements. 

In  this  case  the  ground  laid  out  and  mapped  was  an  addi- 
tion to  the  city  of  Detroit,  not  included  in  its  limits  at  the 
time  of  the  passage  of  the  act  The  map  appears  to  have 
been  recorded  in  January,  1836.  It  does  not  appear  to  have 
been  acknowledged  as  required  by  the  act,  and  is  accompanied 
with  no  certificate  of  acknowledgment  The  subsequent 
references  to  it,  in  deeds  to  individual  purchasers  of  lots,  and 
the  acknowledgment  of  those  deeds  to  the  grantees  named 
in  them,  cannot  supply  the  defect,  or  operate  as  an  acknowl- 
edgment of  the  map  with  the  certificate  signed  and  sealed, 
required  by  the  statute. 

Those  deeds,  with  their  references,  may  be  very  proper 
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evidences  as  acts  m  j>ais  to  establish  a  dedication  upon  gen- 
^eral  rules  of  law,  independent  of  the  statute.  And,  though 
the  jury  do  not  find  that  the  plat  was  placed  upon  record  by 
the  defendant,  or  by  his  express  authority,  yet  the  deeds 
«how  the  act,  by  whomsoever  done,  to  have  been  by  him 
ratified  and  confirmed. 

The  next  question  which  arises  is,  whether,  aside  from  the 
provision  of  the  statute,  the  place  in  question  became,  by  the 
acts  of  the  defendant,  a  public  street  or  highway,  under  the 
general  rules  of  law ;  for,  though  it  may  not  have  become  so 
by  force  of  the  statute,  yet  it  may  have  been  thus  dedicated 
to  the  public  for  that  purpose.  And  the  recording  of  the 
plat,  and  the  reference  to  it  as  duly  recorded  imder  the  pro- 
visions of  the  statute,  are  facts  entitled  to  great  weight,  in 
determining  this  point.  It  is  contended  by  the  prosecution 
that  these  acts — ^the  causing  the  survey,  the  making  and 
recording  the  map,  the  selling  of  lots  according  to  it,  as 
is  done  in  the  deeds  mentioned  in  the  verdict — operated  as  a 
dedication  of  the  land  to  the  public  as  a  street,  and  that  the 
evidence  offered  and  received  was  incompetent  to 
show  that  no  dedication  was  *designed.  On  the  [272] 
other  hand,  not  only  is  the  opposite  of  these  proposi- 
tions contended,  but  it  is  insisted  that,  even  if  these  acts 
amounted  to  a  dedication,  there  must  have  been  an  accept- 
ance on  the  part  of  the  public,  or  its  constituted  authorities, 
before  any  right  in  the  public  could  attach.  To  determine 
the  questions  presented,  an  examination  becomes  necessary 
of  some  of  the  cases  upon  the  doctrine  of  dedication,  of  late 
much  considered,  and  the  principles  by  which  it  is  governed. 

Hex  V.  JSudson,  2  Strangey  909,  was  a  prosecution  by 
information  for  stopping  a  common  footway.  It  was  proved 
that  the  loeus  in  qtco  had  been  a  common  passage  as  far  back 
as  the  witnesses  could  remember.  The  defendant  produced 
a  lease  of  it  for  a  term  of  fifty-six  years,  for  the  purpose  of 
being  used  as  a  passage  way  during  the  term,  which  had  then 
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recently  expired.  It  was  held  that  the  defendant  wae  not 
guilty,  and  that  the  time  during  which  it  had  been  left  open 
after  the  expiration  of  the  lease,  was  not  long  enongh  to 
amonnt  to  a  gift  to  the  public 

Zade  V.  Shepherd^  2  Strange^  1004,  was  an  action  of  tres- 
pass. The  place  of  the  supposed  treqiass  was  the  property 
of  the  plaintiff,  who  had  several  years  before  built  a  street 
upon  it,  which  had  been  ever  since  used  as  a  highway.  It 
was  held  that  there  had  been  a  dedication  to  the  public 
for  a  right  of  passage,  but  not  a  transfer  of  the  property 
in  the  soiL 

In  Rex  V.  IZoyd^  1  Camp.y  260,  which  was  an  indictment 
for  obstructing  a  highway,  the  place  in  question  was  a  nar- 
row and  circuitous  street  or  passage  in  the  city  of  London, 
which  had  been  open  and  used  by  the  public  as  far  back  as 
could  be  remembered.  It  had  been  long  lighted  by  the  city ; 
there  had  been  no  chain  across  it,  nor  any  mark  to  denote  that 
it  was  private  property.  The  houses  upon  it  had  been  owned 
by  one  individual.  He  sold  a  part  at  one  end  of  the 
[273]  passage,  and  the  purchaser  closed  *the  passage,  separ- 
ating his  own  from  the  residue  of  the  buildings  npon 
it,  by  a  wall.  It  was  held  that  there  was  a  dedication,  Lord 
EUenborough  remarking,  that  if  the  owner  of  the  soil 
throws  open  a  passage,  and  neither  marks  by  any  visible  dis- 
tinction that  he  means  to  preserve  his  rights  over  it,  nor 
excludes  persons  from  passing  through  it  by  positive  prohibi- 
tion, he  shall  be  presumed  to  have  dedicated  it  to  the  public ; 
and,  further,  that  the  public  are  not  to  be  excluded  from  it 
after  being  allowed  to  use  it  so  long  without  any  interruption. 

The  same  doctrine  was  held  in  Rex  v.  Barr,  i  Camp^  16, 
a  similar  case,  where  the  way  had  been  used  for  fifty  years^ 
and  there  had  been  a  succession  of  tenants,  and  express  notice 
to  the  steward.  Although  the  act  of  the  tenant  would  not 
affect  the  right  of  the  landlord,  yet,  there  having  been  suc- 
cessive changes  of  tenants,  with  notice  of  the  user,  and  this 
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not  inhibited  or  prevented,  the  dedication  was  held  to  have 
been  made. 

In  the  case  of  the  Trustees  of  the  Rvtgby  Chanty  v.  Mer- 
rvuoeather^  11  JBkist^  375,  note  a,  tried  before  Lord  Kenyon, 
there  had  been  a  street  open  for  fifty  years,  terminating 
against  a  honse  at  the  end ;  the  plaintiff  accounted  for  not 
having  pnt  np  a  bar  or  the  like,  to  denote  that  the  way  had 
not  been  relinquished  to  the  public  at  large,  by  the  fact  that 
the  loovs  in  quo  had  been  under  lease  for  a  long  term ;  but 
it  appeared  that  the  lease  had  expired  ten  years  before,  and 
the  street  had  remamed  open  for  eight  years  after  its  expira- 
tion, the  parties  having  been  in  treaty  for  the  right  of  way. 
It  was  held  that  there  had  been  a  dedication.  This  case  has 
been,  however,  in  effect  overruled  by  subsequent  decisions, 
the  circumstances  being  considered  as  sufficiently  rebutting 
the  presumption  of  a  dedication. 

In  the  case  of  Woodyer  v.  Sadden^  5  Tcmrdon^  126  (1  E. 
C.  X.  ^.,  34),  the  question  of  what  acts  amounted  to 
a  *dedication  was  elaborately  considered.  The  action  [274] 
was  trespass  upon  the  plaintiff's  close  called  John 
street,  being  in  the  city  of  London.  The  plaintiffs  had 
erected  a  street  across  their  own  land,  terminating  against  the 
defendant's  close  on  the  west,  which  was  separated  from  the 
end  of  the  street  by  the  defendant's  fence  for  twenty-one 
years,  during  nineteen  of  which  houses  were  completed,  and 
the  street  publicly  watched,  cleansed  and  lighted,  and  both 
the  footways,  and  half  the  horseway  thereof,  paved  at  the 
private  expense  of  the  inhabitants.  Another  street  was  also 
made  by  the  plaintiffs,  intersecting  this  at  right  angles,  and 
conmiunicating  with  another  public  street  on  the  north. 
The  houses  had  been  built  on  the  street  from  time  to  time 
at  different  times ;  and  the  actual  use  of  the  street  had  been 
mainly,  if  not  entirely,  for  these  houses.  It  was  held  that 
there  had  not  been  such  a  dedication  to  the  public,  as  that 
the  defendant  might  puU  down  his  wall  and  use  the  street  as 
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a  highway,  continiiing  it  on  to  his  own  land.  And  Lord 
Mansfield,  who  concurred  in  the  opinion  of  the  court,  made 
a  distinction  between  the  use,  for  the  purposes  of  the  inhabi- 
tants of  the  houses  erected  by  the  plaintifb,  and  the  use  by 
others,  and  by  the  defendant,  in  extending  the  town  over  his 
own  knd.  Gibbs  deemed  the  time  of  user  insufficient  to 
presume  a  dedication,  and  alludes  to  the  fact  that  the  pave- 
ment was  unfinished.  Heath,  J.,  remarked  that  there  were 
two  questions  in  the  case ;  first,  whether  there  had  been  a 
dedication ;  and,  second,  whether  the  place  was  made  a  com- 
mon highway ;  and  held  that  there  was  not  evidence  of  a 
dedication,  and  that  the  facts  showed  no  intention  to  give 
more  than  a  right  of  passage  to  the  hous^ ;  and  asks,  how 
could  a  street  like  this,  which  is  no  thoroughfare,  be  deemed 
a  public  highway  f  Chambre,  J.,  dissented,  and  was  of  the 
opinion  that  the  acts  showed  a  dedication,  remarking  that 

no  particular  time  was  necessary ;  that  if  the  act 
[275*]   *of  dedication  be  unequivocal,  it  might  take  place 

immediately.  This  is  a  leading  case  on  this  subject. 
There  was  no  map  appearing  in  the  case,  but  the  street  was 
laid  out  on  the  ground,  and  buildings  were  erected  thereon 
and  leased.  The  street  did  not  communicate  with  a  highway 
at  both  terminations,  but  was  a  (rulrde-aac.  All  the  facts  and 
circumstances  were  gone  into  to  determine  whether  there 
had  been  a  dedication  or  not,  and  whether  a  highway  or 
not. 

Wood  V.  Veal,  6  A  cfe  AU.,  454  (7  E.  a  L.  B.,  158),  waa 
an  action  of  trespass,  and  a  justification  was  set  up  under  a 
public  right  of  way.  A  street  had  been  used  for  many  years 
by  the  public,  and  paved,  lighted  and  watched,  under  an  act 
of  parliament,  in  which  it  was  enumerated  as  one  of  the 
streets  of  Westminster ;  but  the  plaintiff  proved  a  lease  for 
ninety-nine  years,  including  the  place  in  dispute,  which  had 
recently  expired,  and  he  soon  after  erected  a  fence  across  the 
street,  for  the  pulling  down  of  which  the  action  was  brought 
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Held  no  dedication,  and  no  highway  ;  for  that  the  act  of  the 
tenant  did  not  bind  the  landlord,  the  owner  of  the  property, 
and  it  was  by  his  assent  only  that  the  dedication  conld  be 
made. 

In  the  case  of  the  .Kiriff  v.  The  Parish  of  St.  Benedict^  4 
B.  A  Aid.,  447  (6  K  O.  L.  R.^  482),  where  a  road  was  set 
oat  by  commissioners  nnder  a  local  act,  and  certain  persons 
only  were  by  the  act  to  nse  it,  but  in  fact  it  had  been  nsed 
by  the  pnbUc  for  many  years,  it  was  held  that  this  was  not 
sufficient  evidence  of  a  dedication  to  the  public ;  and  that,  if 
it  was,  there  being  no  evidence  that  the  parish  had  acqui- 
esced in  the  dedication,  it  was  not  a  public  road  which  the 
parish  were  bound  to  repair.  And,  in  reference  to  the 
repairs,  Bailey,  J.,  said  that  where  there  is  a  dedication  of  a 
road  by  the  owner  of  the  soil,  the  parish  is  bound  to  repair, 
and  he  thought  there  should  be  evidence  of  the  acquiescence 
of  the  parish  in  that  dedication. 

*The  Trustees  of  the  British  Museum  v.  Mums  [276] 
and  others,  6  Carr.  (6  Payne,  460  (24  E.  O.  L.  R., 
406),  was  trespass  for  taking  up  stones  which*paved  a  portion 
of  ground  on  the  outside  of  the  wall  of  the  British  Museum. 
The  place  was  claimed  to  be  a  highway.  It  appeared  that  it 
had  been  used  as  such  for  thirty  years,  but  that  originally  it 
was  inclosed  with  a  fence,  which  decayed  and  fell,  and  the 
public  then  went  upon  it.  Held  not  a  dedication,  and  the 
rule  applied  that  where  the  ground  is  opened  to  the  public 
and  used,  and  no  act  done  excluding  the  inference  of  dedicar 
tion,  there  a  right  will  be  acquired ;  and  that  if  the  party 
does  not  mean  to  dedicate  as  a  way,  but  only  to  give  a 
license,  he  should  do -some  act  to  show  a  license  only.  In 
the  case,  the  original  inclosure,  with  some  of  the  other  cir- 
cumstances as  to  the  pavement,  rebutted  the  presumption  of 
a  dedication. 

Without  going  further  into  the  English  cases  on  this  sub- 
ject, which  are  somewhat  numerous,  it  may  be  remarked 
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that,  to  constitute  a  valid  dedication,  there  must  exist  the 
intention  to  dedicate,  clearly  evinced  by  the  acts  of  the 
owner  of  the  land ;  that  there  must  be,  as  was  said  in  a  late 
case  {Poole  v.  Suskissony  11  JEkcheq.y  830),  an  cmim^is  dedi- 
ecmdi;  or,  as  Chief  Justice  Denman  said  in  Barradouffk  v. 
JokMon,  8  Ad.  <k  R,  99  (35  E.  C.  L.  R.,  337),  "a  dedicsr 
tion  must  be  made  with  the  intention  to  dedicate;''  that 
while  there  may  be  a  dedication  by  acts  in  poM,  without 
deed,  all  such  acts  connected  with,  or  relating  to  the 
premises,  tending  to  show  the  design  and  object  of  the 
dedication  which  is  alleged,  may  be  gone  into  for  the  par- 
pose  of  determining  whether  there  has  been  a  dedication  or 
not. 

This  sabject  has  also  come  nnder  consideration  in  the 
conrts  of  the  United  States,  and  of  several  of  the  states  of 
the  Union. 

The  leading  case  in  the  Supreme  Court  of  the 
[277]  United  ^States  is  the  City  of  OincinnaH  v.  White's 
Lessees^  6  JPeterSj  431.  The  question  was  in  relation 
to  the  dedication  of  a  common  in  the  city  of  CindnnatL 
The  original  equitable  owners  had  laid  out  the  dty,  with  its 
streets  and  the  common  in  question,  and  the  public  had  used 
and  enjoyed  them  accordingly  for  a  series  of  years.  After- 
wards, a  person  who  had  become  vested  with  the  legal  title, 
brought  ejectment  for  the  common.  It  was  held  that  the 
right  of  the  public  to  use  the  common  rested  on  the  same 
principles  as  the  right  to  use  the  streets ;  and  that  there  had 
been  a  dedication  to  the  public  use,  when  the  town  was  laid 
out,  which  gave  an  indefeasible  title  to  the  city  of  Cinrinnati. 
The  court  considered  that  the  setting  apart  of  the  c(»nmon 
for  public  use,  the  enjoyment  of  it  as  such,  and  the  acquisi- 
tion of  private  and  individual  rights  with  reference  to  it, 
were  in  the  nature  of  an  estoppel  in  pais,  which  precluded 
the  original  owner  from  revoking  the.  dedication. 

Like  doctrines  were  held  in  Barclay  v.  HowelXs  Leuee,  Id,, 
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498,  which  was  ejectment  for  land  in  Pittsburgh,  between 
Water  street  and  Monongahela  river.  In  both  these  cases, 
plans  or  maps  were  made,  at  the  time  of  laTing  ont  these 
respectiye  cities,  and  the  question  in  each  was,  as  to  the  right 
to  the  pas^e^siany  in  opposition  to  the  alleged  dedication. 
And  it  was  held  that  the  dedication  being  established  pre- 
duded  the  plaintiflFs  from  recovering  in  ejectment  In  the 
former,  it  was  held  that  rights  of  this  description  did  not 
rest  upon  length  of  possession,  but  the  dedication  might 
be  presumed,  if  the  street  was  used  with  the  assent  of  the 
owner  of  the  soil.  JcMrvis  v.  Deo/fhj  3  Bmg.^  447,  was  relied 
upon.  It  was  added  that  such  use  should  be  for  such  a  length 
of  time  that  the  public  accommodation  and  private  rights 
might  be  materiallj  affected  bj  interruption  of  the  enjoy- 
ment. In  the  latter  case  it  was  held  that  the  imme- 
diate use  was  not  necessary  *to  the  right,  if  the  dedi-  [278] 
cation  were  unequivocal ;  but,  if  that  were  doubtful, 
the  circumstances  that  there  never  had  been  any  use  ought  to 
weigh  against  the  dedication. 

Several  cases  have  been  referred  to,  decided  by  the  courts 
of  New  York,  where  the  doctrine  has  been  much  discussed. 
The  cases  principally  relied  upon  by  the  counsel  for  the  pro- 
secution, arose  in  relation  to  the  assessment  of  damages  for 
opening  streets  in  the  city  of  New  York.  It  appears  that, 
imder  an  early  statute  of  the  state,  commissionerB  were 
authorized  to  mark  out  and  designate  the  sites  of  streets 
within  the  corporate  limits,  over  ground  not  yet  laid  out  into 
lots  and  streets,  and  thus  prospectively  fix  the  plan  of  the 
city  as  it  should  be  extended  by  the  progress  of  population 
and  improvement ;  and  that  the  owners  of  the  property  were 
prohibited  from  opening  other  streets  than  those  designated 
by  the  commissioners  on  their  plan  or  map.  The  statute 
also  provided  that,  where  the  streets  were  opened  by  the  city 
authorities,  the  fee  of  the  soil  over  which  they  passed  should 
be  vested  in  the  city,  and  damages  for  the  appropriation  to 
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the  public  use  assessed  against  the  proprietors  of  the  adjacent 
lots  benefited  bj  the  improvement.  In  the  cases  referred  to, 
the  Supreme  Ooort  held,  as  did  the  court  of  errors,  in  review* 
ing  their  decisions,  that  where  the  individual  owners  had  laid 
out  the  ground  into  lots,  bounding  them  on  the  streets  thus* 
designated,  and  made  maps  or  plans  of  their  own  designating 
the  lots,  and  sold  by  the  plan,  or  by  the  commissioners'  map, 
a  right  was  acquired  by  the  purchasers,  to  have  the  streets 
thus  designated  and  referred  to  open  to  public  use ;  and  that 
the  owner,  as  against  the  purchasers,  retained  only  the  fee  of 
the  soil,  subject  to  the  easement ;  and,  where  the  street  waa 
opened  and  established  as  a  public  street  by  the  dty  authori- 
ties, and  the  title  of  the  same  vested  in  the  dty,  the  owner 

was  entitled  to  only  nominal  damages.    This  view  is 
[279]   expressly  *taken  by  the  chancellor,  in  his  opinion 

given  in  the  court  of  errors,  in  the  case  of  Lvovag- 
9ton  v.  Mayor  of  New  York^  8  Wend,^  86.  In  Wyman  v. 
Mayor  of  New  Yorh^  11  Wend.,  490,  the  chief  justice 
reviews  the  previous  cases  of  this  description  which  had 
arisen  in  that  state,  and  re-affirms  the  same  doctrine.  He 
deddes  that,  not  only  the  purchasers  of  lots  bounding  on 
the  particular  street,  but  all  the  purchasers  of  lots  from  the 
grantor,  within  the  tract  laid  out  by  him  and  embraced  in 
his  plan  or  map,  are  entitled  to  the  benefit  of  the  easement, 
and  to  have  all  the  streets  thus  designated  kept  open  for  the 
benefit  of  the  property  purchased ;  and  that  a  release  by  the 
owners  immediately  bounding  on  the  street,  would  not  extin- 
guish the  rights  of  others.  He  remarks  that  each  purchaser 
of  a  lot  gave  an  enhanced  price,  in  consequence  of  havings 
not  only  a  street  adjacent  to  his  own  lot,  but  of  having  a 
number  of  streets  in  the  vicinity,  according  to  the  map  or 
plan  by  which  he  purchased.  He  afterwards  asserts  the  very 
general  proposition,  that  if  the  proprietor  sells  a  single  lot  he 
adopts  the  map,  and  thereby  makes  an  appropriation  or  dedi- 
cation to  the  public  use,  of  the  ground  laid  out  as  streets ; 
sen 
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which  is,  however,  snbBequently  qualified  by  the  further 
remark  that  the  recognition  of  the  plan  laying  out  his  ground 
is  a  dedication  of  the  streets  to  be  taken  for  public  use  when- 
ever the  corporation  shall  think  proper  to  open  them,  leaving 
unaffected  the  distinction  before  taken,  between  rights 
acquired  by  the  public  and  those  of  the  grantee  as  against 
the  grantor.  The  judgment  of  the  Supreme  Court  in  this 
case  was  affirmed  by  the  court  of  errors,  the  chancellor  there 
re-affirming  the  views  which  he  had  taken  in  the  previous 
case  of  Zivmgston  v.  Mayor  of  New  York. 

In  each  of  these  cases,  Senator  Sherman,  in  delivering  his 
opinion  in  the  court  of  errors,  alluded  to  the  distinction 
between  dedication  evidenced  by  user  alone,  for  a 
^considerable  period  of  time,  and  that  evidenced  by  [280] 
other  acts  showing  an  immediate  dedication.  And,  in 
the  case  of  Livingston,  he  considered  a  dedication  to  have 
been  shown  in  both  ways — ^the  streets  having  been  actually 
open  nineteen  years.  The  case  of  Wyman,  he  regarded  as  a 
case  of  inmiediate  dedication,  and  referred  to  the  fact, 
among  others,  that  the  street  (Fifth  Street,  in  IT.  Y.)  had 
been  open  for  public  use  before  it  was  taken  by  the  commis- 
sioners, though  it  did  not  appear  to  have  been  used  as  a  thor- 
oughfare for  any  definite  time. 

The  case  of  Thwiysecond  Street^  19  Wend.,  128,  was  a 
similar  question  of  assessment  of  damages  where  lots  had 
been  sold,  bounded  on  streets,  and  a  part  of  the  streets  con- 
veyed, with  covenants  that  they  should  always  be  and  remain 
open  as  public  highways,  and  the  streets  had  not  been  actu- 
ally opened.  In  the  previous  cases,  reliance  had  been  placed 
on  the  doctrine  of  implied  covenant,  and  rights  thereby 
created,  and  the  Bevised  Statutes  had  intervened  and  abol- 
ished implied  covenants.  Justice  Bronson,  in  delivering  the 
opinion  of  the  court,  refers  to  the  two  above  mentioned 
cases  of  Livingston  and  Wyman,  as  proceeding,  not  only  on 
the  ground  of    implied  covenant,  but  also  upon  the  gromid 
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of  an  implied  grant  of  a  right  of  waj,  or  dedication  of  the 
land  to  public  use,  not  distinguishing  between  the  two,  and 
arriyes  at  the  same  result  respecting  the  damages,  which  had 
been  before  established.  He  also  alludes  to  the  case  of  Fttr- 
man  Street^  17  Wend.j  649,  in  which  the  opinion  was  like- 
wise delivered  by  himself.  That  was  a  case  of  assessment  of 
damages  for  opening  a  street  in  the  city  of  Brooklyn.  The 
statutes  relating  to  streets  in  this  city,  were  somewhat  simi- 
lar to  those  relating  to  the  city  of  Kew  York.  In  1806, 
however,  and  before  these  statutes  were  passed,  an  individual 
had  laid  out  a  considerable  tract  of  land  into  blocks,  lots 

and  streets^  and  sold  lots  according  to  the  plan ;  the 
[281]   ^streets  were  subsequently  adopted  by  the  city,  and^ 

upon  opening  them,  the  proprietor  was  held  entitled 
only  to  nominal  damages,  as  in  the  New  York  city  cases. 
The  principle  of  dedication  was  alluded  to,  and  the  remarks 
of  Justice  Bronson  upon  this  subject,  as  applied  to  the  acts 
of  selling  by  a  plat  with  streets  designated,  are  certainly  very 
strong,  and  seem  to  lose  sight  of  the  distinction  between  an 
implied  grant  to  the  grantees,  and  dedication  to  the  public 
at  large.  As  to  the  question  of  damages  under  the  statutes 
referred  to,  if  the  right  to  have  the  street  open  existed, 
whether  it  were  by  dedication  or  implied  grant  was  inmia- 
teriaL 

If,  at  the  time  of  the  recognition  of  the  plan  by  the  sale  of 
lots  with  reference  to  it,  the  streets  designated  were  thrown 
open  to  general  use,  then  there  would  be  an  actual  dedica- 
tion. In  the  language  of  Lord  Denman  above  quoted,  a 
dedication  would  be  made  with  the  intention  to  dedicate. 
But  where  they  are  not  so,  but  continue  inclosed,  in  the 
possession  of  the  original  proprietor,  it  may  well  be  ques- 
tioned who  have  acquired  rights,  or  have  cause  of  compLunt, 
beyond  the  grantees.  If  in  such  case  the  proprietor  should 
alter  his  design  and  repurchase  the  lots  which  he  had  pre- 
viously sold,  or  should  obtain  from  the  grantees  a  relinquish- 
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XDent  of  all  right  to  the  contemplated  streets,  and  to  have 
them  open,  could  the  public  at  large  complain  ?  Would  any 
of  their  rights  be  infringed  ?  In  WillougKby  v.  Jenks^  20 
Wend.^  96,.  where  the  question  arose  in  a  different  form,  the 
action  being  trespass,  the  distinction  is  recognized  by  Justice 
-Cowen,  though  the  case  went  off  upon  a  question  as  to  the 
jurisdiction  of  a  justice  of  the  peace. 

The  Supreme  Court  of  Massachusetts,  in  HincJdey  v. 
Sittings,  2  Pich^  162,  deemed  the  principle  of  dedication 
of  a  street  or  highway  as  inapplicable  in  that  state,  and  main- 
tained trespass,  although  there  had  been  a  user  of  the 
*lo(nts  in  quo  for  six  years,  as  a  public  street  in  Bos-  [282] 
ton,  the  alleged  survey  and  laying  out  of  the  street  by 
the  proper  authorities  xmder  the  statute  being  void  for  uncer- 
tainty. The  subject  was,  however,  further  considered  in 
Hdbibs  V.  Inhabitcmts  of  LoweU^  19  Pick.^  105,  and  it  was 
there  held  that  a  highway  might,  in  that  commonwealth,  be 
•established  by  dedication  on  the  part  of  the  owner  of  the 
soil ;  but  a  suggestion  is  made  as  to  whether  an  assent  is  not 
necessary,  and  if  so,  what  should  constitute  such  assent ;  and 
facts  are  referred  to  in  the  case,  showing  full  assent  by  the 
public  authorities. 

The  previous  case  of  Parker  v.  Smithy  17  Mass.,  413, 
relied  upon  by  the  prosecution,  was  an  action  on  the  case 
for  obstructing  a  way,  and  turned  upon  the  construction 
and  effect  of  a  deed  conveying  a  piece  of  land  in  New 
Bedford,  bounding  it  southerly  and  westerly  on  a  way  or 
«treet.  It  was  held  to  be  an  implied  covenant  that  there 
were  such  streets,  and  that  the  grantor  and  his  heirs  were 
estopped  from  denying  that  there  were  streets  or  ways  to 
the  extent  of  the  land  on  those  two  sides.  The  doctrine 
waB  also  laid  down,  however,  that  when,  at  the  time  of 
the  grant,  there  is  a  way  in  fact  existing,  which  corresponds 
with  the  one  mentioned  in  the  deed,  and  this  does  not  extend 
through  the  whole   line  of   the  land   granted,  the  parties 
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shall  be  snppoeed  to  have  had  reference  to  snch  actual  exist- 
ing waj  as  a  boundary,  as  far  as  it  extends,  and  not  to  have 
contemplated  one  co-extensive  with  the  land.  This  was  a. 
priyate  action  for  an  injury  to  a  private  right 

The  same  doctrine  of  implied  covenant  and  estopped 
between  the  parties  to  a  deed,  is  recognized  in  the  case  of 
V<m  (yiAmda  v.  Lathrop,  21  Pick,,  296. 

This  examination  of  some  of  the  numerous  authorities 
referred  to,  without  extending  it  further,  is  sufficient  txv 
show  the  principles  applicable  to  this  class  of  cases. 
[283]  *That  there  may  be  an  inmiediate  dedication  of  prop- 
erty to  public  uses,  especially  as  streets  (mt  highways, 
by  acts  operating  as  such,  and  unequivocally  evincing  an 
intent  to  dedicate,  there  can  be  no  doubt.  At  the  same 
time,  when  it  is  attempted  to  establish  a  public,  against  an 
individual  right,  by  acts  in  poMy  all  of  those  acts  bearings 
upon  the  question  are  proper  to  be  considered.  And, 
further,  there  is  a  distinction  between  individual  rights 
under  individual  grants  from  which  such  a  dedication  is 
sought  to  be  established,  and  those  of  the  public  at  large,, 
the  grant  of  the  right  to  the  individual  grantee  being  one- 
thing,  and  the  dedication  to  the  public,  which  may  be 
inferred  or  presumed  to  have  been  intended  from  the  gnuat,. 
another. 

In  the  case  before  us,  the  evidence  to  establish  the  high- 
way consisted  of  the  survey  of  the  ground  into  lots  and 
streets ;  the  recording  of  the  map ;  the  conveyances  by  the 
defendant  to  several  individuals  of  lots  upon  it,  and  referring^ 
to  the  map  and  survey.  These  conveyances  were  not  to  any 
public  authorities,  or  in  trust  for  any  public  use ;  they  were 
to  the  individual  grantees.  The  question  is  not  as  to  their 
right  under  those  conveyances;  that  question  is  not  now 
before  us;  but  as  to  the  existence  of  the  alleged  highway. 
Whatever  may  be  the  effect  of  those  conveyances  as  betweok 
the  parties  to  them,  in  regard  to  the  alleged  public  nght,. 
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thoj  are  but  acts  in  pais  tending  to  establish  it  Was,  then, 
the  testimony  offered  by  the  defendant  and  received  subject 
to  objection  admissible  ?  In  other  words,  was  it  competent 
for  the  defendant  to  show,  in  defense  of  the  action,  the  facts 
which  the  special  verdict  finds  to  have  been  proved  by  this 
testimony?  The  doctrine  is  urged,  and  is  weU  settled,  that 
•even  as  between  parties  to  a  contract,  the  facts  and  circum- 
4stance8  relative  to  the  actual  condition  of  the  sabject  matter 
may  be  proved,  to  show  what  was  the  meaning 
^and  effect  of  the  terms  used,  and  much  more  when  [284] 
•deeds  are  used  as  acts  recognizing  rights  in  the  public, 
«nd  for  the  purpose  of  establishing  those  rights.  It  was, 
then,  competent  for  the  defendant  to  show  the  situation  of 
the  alleged  way  at  the  period  of  the  making  of  the  map  and 
•deeds ;  that  the  place  in  question  was  never  open  to  the  pub- 
lic ;  that  it  was  inclosed,  and  in  possession  of  the  defendant ; 
4uid,  with  the  view  to  account  for  the  particular  designation 
on  the  maps,  of  "  Lane  to  the  Burying  Ground,"  and  "  Street 
to  Burying  Ground,"  to  show  a  restricted  right  of  way  exist- 
ing by  special  grant,  for  specific  purposes ;  and  for  this  pur- 
pose the  grant  itself,  showing  its  origin  and  extent. 

It  appears  from  the  verdict  that  the  alleged  way  was  never 
open  to  the  public  generally;  that  while  the  other  streets 
designated  on  the  plat  were  so,  from  the  time  of  its  being 
recorded,  this  has  been  from  that  period  in  the  possession  of 
the  defendant,  and  by  him,  and  those  claiming  under  him, 
leased,  occupied,  and  in  part  built  upon;  that  from  1827 
4own  to  the  recording  of  the  plat,  there  had  been,  under  the 
«pecial  grant  to  the  municipality  of  Detroit,  a  limited  right 
of  way  (no  highway  or  thoroughfare)  to  the  burying  groimd, 
the  possession  remaining  with  the  defendant,  or  his  ancestor ; 
4aid  that  about  the  time  of  the  recording  of  the  map,  the 
defendant  resumed  the  exclusive  occupation  of  the  way  upon 
4t  supposed  forfeiture  of  the  conditions  of  the  grant.  (I  say 
supposed,  for  it  seems  to  me  the  counsel  and  the  jury  have 
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mistaken  the  effect  of  the  instrament  by  which  this  grant  to 
the  city  was  made.  There  is  no  condition  contained  in  it. 
The  provisions  for  keeping  up  the  fence,  gate,  etc.,  are  cove- 
nants, for  breach  of  which  the  proper  remedy  would  be  by 
action.  They  cannot  be  construed  into  a  condition.  If  so,  it 
would  be  a  condition  of  the  whole  grant,  and  then,  by  for- 
feiture, the  burying  ground  itself  would  revert  The 
[285]  *right  of  way,  then,  continued  until  in  fact  released 
by  the  grantees  in  1837.  This,  however,  does  not 
alter  the  fact  found  by  the  jury  that  the  defendant  resumed, 
under  an  alleged  right,  the  exclusive  possession.)  There 
were  other  broader  streets  sufficient  for  the  uses  of  the  blocks 
and  lots  laid  out,  of  which  the  dedication  was  unequivocal ; 
and,  on  the  plat,  there  were  six  feet  between  the  lane  in 
question  and  the  nearest  adjacent  lots ;  circumstances  to  be 
considered,  in  conjunction  with  the  resumption  of  the  exclu- 
sive possession. 

Upon,  these  facts,  then,  was  there  a  dedication — in  the 
language  of  Justice  Bronson  (6  StU^  411) — "  the  act  of  giv- 
ing or  devoting "  this  strip  of  ground  to  the  public  for  a 
highway  ?  Was  there  "  a  dedication  made,  with  the  inten- 
tion to  dedicate  ?"  We  think  not ;  whatever  may  be  the 
effect  of  the  deeds  as  between  the  parties. .  If,  as  between 
them,  they  may  be  construed  as  a  grant  of  a  right  of  way,  or 
a  covenant  that  the  lane  leading  to  the  burying  ground,  as 
designated  on  the  map,  should  be 'a  public  street,  yet,  in 
respect  to  the  public  at  large,  no  dedication  took  place. 

But,  even  if  the  facts  amounted  to  a  dedication,  did  the 
locics  m  quo  become  a  highway?  It  was  never  in  fact 
opened  or  used  as  such.  The  common  council  of  Detroit, 
with  whom,  imder  the  laws  incorporating  the  city,  is  the 
charge  of  its  streets  with  power  of  laying  out  and  opening 
new  ones,  have  never  accepted  or  adopted  this  as  a  street ; 
but  on  the  contrary,  released  their  special  right  of  way  over 
a  part  of  it,  which  they  held  by  grant.     They  have  treated 
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it,  not  as  a  highway,  but  the  reverse.  A  highway  is  a  public 
passage  for  all.  If  never  accepted  or  adopted  by  the  compe- 
tent authorities  as  such,  and  never  opened  or  used  as  such, 
how  can  it  be  said  that  there  is  a  highway  t  Admit  that 
there  was,  on  the  part  of  the  defendant,  an  intention 
to  dedicate  ever  so  unequivocally  *evinced,  but  no  [286] 
acceptance  or  adoption,  and  no  way  opened  or  used, 
coxdd  it  be  called  a  highway  i  The  indictment,  in  cases  like 
the  present,  is  for  a  nuisance  for  obstructing  the  passage  to 
the  public  inconvenience.  But  where  no  passage  has  in  fact 
existed,  how  are  the  public  incommoded  ?  There  may  be  the 
right  to  have  the  easement,  but  until  the  easement  in  fact 
exists— until  the  pubKc  have  been  put  in  possession  and  enjoy- 
ment of  it — ^it  seems  to  me  there  can  be  no  criminal  prosecu- 
tion. 

It  was  urged  by  the  counsel  for  the  prosecution  that  the 
acts  of  the  defendant  themselves  constituted  a  dedication; 
and  that  this  prosecution  in  behalf  of  the  people  was  an 
acceptance  of  the  dedication.  But  is  this  an  appropriate 
mode  of  acceptance ;  after  dedication  alleged  to  have  been 
made  some  nine  years  ago,  and  no  acceptance  or  adoption  of 
the  gift,  indicated  by  user  or  otherwise,  and  the  proprietor 
and  his  grantees  have  covered  the  premises  with  buildings 
and  improvements,  to  come  forward  and  present  him  crimi- 
nally by  a  grand  jury,  as  guilty  of  a  misdemeanor,  and  then, 
when  he  presents  these  facts  on  the  trial,  to  say,  why,  sir,  we 
only  mean  by  this  a  public  acceptance  of  the  gift  you  made 
us  some  nine  years  since  t  The  coimcil  did  not  refer  us  to 
any  authorities  for  this  mode  of  acceptance ;  but  we  think 
that  neither  the  civU  or  common  law,  or  common  reason,  or 
common  justice,  can  give  it  countenance  or  support. 

Upon  this  point,  that  whatever  the  intention  as  indicated 
by  tie  acts  of  the  defendant,  yet  there  was  no  public  street 
over  the  ground  in  question  by  any  acceptance  or  adoption  by 
the  public  authorities,  or  by  tcser,  it  never  having  been  in 
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fact  opened,  we  might  have  disposed  of  this  case ;  but  the 
propositioii  that,  by  the  acts  of  the  defendant,  it  was  dedi- 
cated and  constituted  a  highway,  having  been  urged  and 

aigued  by  counsel  yeiy  ekborately,  and  with  great 
[287]  research  and  ability,  and  the  language  *used  in  some 

of  the  cases  much  pressed,  we  deemed  it  due  to  the 

counsel,  as  well  as  to  the  importance  of  the  case  to  consider 

the  doctrine  urged,  and  the  principles  applicable  to  it 

The  opinion  of  the  court,  to  be  certified  to  the  district 

court  for  the  county  of  Wayne,  is,  that,  upon  the  finding  of 

the  jury,  the  defendant  is  not  guilty,  and  judgment  should 

be  rendered  in  his  favor. 

Certified  accordmgU/. 


[288]  •Wing  ▼.  Warner. 

No  appeal  Um  to  this  oomt  from  an  order  of  the  chancellor  den jing  a  motion  for 
the  diflBolutlon  of  a  prftHmtnary  injunction,  heard  on  answer  to  %  part,  and 
demurrar  to  the  reaidue  of  the  bill,  before  the  time  for  filing  repUoation  had 
expired;  eren  though  the  motion  was  founded,  in  part,  upon  want  of  equitj  in 
the  bill,  and,  in  denying  it,  the  chancellor  gave  his  opinion  upon  the  merits  of 
the  oontrovenqr  between  the  partiea.    (a) 

Motion  to  dismiss  an  appeal  from  chancery.    The  case  is 
stated  in  the  opinion  of  the  court. 

MUea  db  Wilson^  in  support  of  the  motioUi 

O.  Hawhine  <k  E.  Mttndy,  contra. 

Goodwin,  J.,  delivered  the  opinion  of  the  court 
The  bill  in  this  case  was  filed  by  Wing  against  Warner, 
June  19th,   1845,    for  the  purpose  of    correcting  certain 

(a)   See  Boinaj  t.  Coates,  17  Mich.,  411;  Duncan  ▼.  Oampan,  IS  Mich.,  415;  Speocer 
▼.  Steams,  tt  Mich.,  408. 
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alleged  mistakes  in  an  award  made  by  arbitrators  to  whom 
the  parties  had  submitted  certain  matters  in  eontroversy 
between  them,  and  also  to  be  relieved  against  the  payment  of 
$3,000,  mentioned  in  the  agreement  for  sabmission,  and 
<»laimed  by  the  complainant  to  be  a  penalty  merely,  and  by 
the  defendant  to  be  stipulated  damages ;  and  for  the  recovery 
of  which,  as  stipulated  damages,  the  defendant  had  brought 
an  action  at  law.  Upon  the  filing  of  the  bill,  an  injunction 
was  obtained  against  the  prosecution  of  the  action  at  law, 
upon  the  allowance  of  Justice  Fbloh  of  this  court.  On  the 
9th  of  July,  a  demurrer  was  filed  to  a  part,  and  an 
answer  to  the  residue  *of  the  bill,  and  a  motion  was  [289] 
made  to  dissolve  the  injunction ;  which  motion  was 
founded  upon  the  answer  and  demurrer,  and  was  also  for 
want  of  general  equity  in  the  bill.  On  the  9th  of  Novem- 
ber following,  the  chancellor  delivered  his  opinion  denying 
the  motion,  with  $5  costs  against  the  defendant;  and  an 
order  was  thereupon  entered  to  that  effect.  From  this  order 
the  defendant  appealed  to  this  court ;  and  the  complainant 
now  moves  that  the  appeal  be  dismissed,  on  the  ground  that 
it  will  not  lie  under  the  statute. 

B,  S.  1838,^.  379,  §  121,  provides  that  "  any  person,  com- 
plainant or  defendant,  who  may  think  himself  aggrieved  by 
the  decree  or  final  order  of  the  court  of  chancery,  in  any 
cause,  may  appeal  therefrom  to  the  Supreme  Court"  The 
next  section  provides  that  such  appeal  shall  be  claimed  and 
entered  within  ninety  days  after  the  time  of  the  making  of 
«uch  decree  or  final  order,  and  that  ^'the  appellant  shall, 
within  the  said  ninety  days,  file  a  bond  to  the  appellee,"  etc., 
^'  conditioned  to  pay,  satisfy,  or  perform  the  decree  or  final 
order  of  the  Supreme  Court,  and  to  pay  all  costs,  in  case  the 
decree  or  order  of  the  court  of  chancery  shall  be  affirmed  ;" 
and  that  thereupon  ^^all  further  proceedings  in  the  cause 
shall  be  stayed  in  the  court  of  chancery,"  etc.  The  statute 
alflo  provides  .for  the  return  to  this  court  of  certified  copies 
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of  the  proceedings,  for  the  examination  by  this  court  of 
errors  that  may  be  found  or  assigned  in  the  order  or  decree 
appealed  from  :  §§124,  125. 

Is  the  order  appealed  from,  a  decree  or  final  order  in  this 
cause,  within  the  meaning  of  the  statute  f 

In  the  ordinary  language  employed  in  reference  to  chan- 
cery proceedings,  the  decree  in  a  cause  is  the  sentence  or 
judgment  pronounced  by  the  chancellor,  and  passed  and 
entered  in  the  proceedings  of  the  court,  upon  the 
[290]  *merits  of  the-  matter  in  controversy  between  the 
parties,  after  the  cause  is  matured  and  brought 
to  a  hearing  before  him;  and  this,  after  the  pleadings 
and  proofs,  in  the  ordinary  and  usual  course  of  proceed- 
ings, are  closed.  The  sentence  thus  passed  and  entered,  is 
what  is  usually  termed  the  decree.  Orders  in  the  cause, 
anterior  to  this  stage  of  it,  are  more  usually  termed  inter- 
locutory orders,  not  decrees.  This  common  use  of  the  term 
decree  is  in  conformity  to  its  use  in  the  books  of  practice 
and  reports. 

Harrison,  in  his  Chcmcery  Practice^  vol,  1,  j>.  617,  defines 
a  decree  to  be  'Hhe  final  sentence  or  order  of  the  court, 
determining  the  rights  of  the  parties  in  the  matters  in  liti- 
gation, and  dispensing  justice  between  them,  agreeable  to 
equity  and  good  conscience ;"  and  then,  after  pointing  out 
the  mode  of  settling  the  decree,  subsequent  to  the  annunci- 
ation of  the  opinion  of  the  chancellor,  observes  that  "passing 
and  entering  the  decree  are  essentially  requisite  to  the  per- 
fect completion  of  it."  He  proceeds,  in  the  same  section, 
to  show  the  distinction  between  an  interlocutory  order,, 
and  a  final  decree  made  after  the  cause  has  been  so  brought 
to  a  hearing.  In  treating  of  orders  (vol.  2,  p.  174),  he 
describes  interlocutory  orders  to  be  "  such  as  are  antecedent 
to  the  decree. 

In  Lub^8  Eq,  Pl,y  115,  a  similar  definition  of  the  decree 
is  given,  and  nearly  in  the  same  words  used  -by  Harrison. 

C8S 
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And  on  page  44,  is  foand  a  like  deiSnition  of  interlocntory 
orders.  In  l£ouUov!%  Ch.  Pr.^p.  34,  the  same  distinction 
is  taken,  and  very  clearly  defined,  between  interlocutory 
orders  and  decrees ;  as  is  that  between  interlocntory  decrees, 
or  decretal  orders  made  upon  the  hearing  of  the  cause, 
and  the  final  decree  after  every  fact  necessary  to  dispose  of 
the  merits  is  fully  ascertained.  And  I  may  add  that  these 
distinctions  are  found  in  all  the  books  of  practice 
relating  to  the  subject :  1  Barb.  Ch.  *Pr.j  326.  See  [291] 
also  the  opinion  of  Sutherland,  J.,  in  ITcme  v.  Whit" 
tick,  8  Wend.,  224. 

In  Bowley  v.  Van  BefUhvyaen,  16  Wend.,  369,  Justice 
Bronson  says,  ^^a  decree  in  chancery,  like  a  judgment  at  law, 
is  the  sentence  pronounced  by  the  court  upon  the  matter  of 
right  between  the  parties,  and  is  founded  on  the  pleadings 
and  proofs  in  the  cause ;"  and  he  adds,  ^'  a  decree  may  be 
final  or  interlocutory ;  but,  in  either  case,  it  is  an  adjudication 
upon  the  merits,  and  not  an  order  in  relation  to  some  collat- 
eral matter.'' 

A  final  order  is  one  which  finally  disposes  of  the  whole 
matter  of  the  suit ;  and  may  be  either  the  decree  itself,  or 
an  order  subsequent  to  the  decree,  when  something  further 
remains  to  be  done  in  carrying  the  decree  into  effect  before 
the  whole  subject  is  finally  disposed  of,  and  a  further  and 
final  order  is  requisite  for  that  purpose. 

Was  this  a  decree  within  the  statute  above  quoted  ?  A 
preliminary  injunction  had  been  granted,  staying  proceedings 
at  law,  and  the  court  refused  to  dissolve  it  upon  the  demurrer 
and  answer.  It  was  not,  however,  an  order  made  upon  the 
final  hearing  of  the  cause  upon  its  merits.  The  cause  was 
not  matured  for  that  purpose.  No  replication  had  been  put 
in  to  the  answer,  and  the  time  for  filing  it,  by  the  practice 
of  the  court,  had  not  elapsed.  Nor  had  the  demurrer  been 
brought  to  a  hearing.  In  the  stage  in  which  the  cause  was, 
an  application  might,  before  a  hearing  could  be  had,  have 
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been  made^  to  amend  the  bill  without  prejudice  to  the  in  June- 
tion,  and  an  amendment  made ;  also,  testimony,  if  requisite^ 
or  dedred  bj  either  of  the  parties,  might  have  been  taken 
upon  an  issue  made  bj  replication ;  and  this  the  complainant 
might  have  desired  to  do  before  a  final  hearing.  The  order, 
then,  was  not  a  decree  in  the  cause  within  the  meaning  of 
the  statute.    It  is  equally  clear  that  it  was  not  a  final  order. 

A  preliminary  injunction,  or  one  which  is  awarded 
[292]   ^anterior  to  the  cause  being  brought  to  a  final  hear^ 

ing,  is  ancillary  to  the  suit,  and  for  the  purpose  of  pro- 
tecting the  rights  of  the  parties,  and  preserving  the  prop- 
erty in  controversy  during  the  litigation.  It  is  within  the 
discretion  of  the  chancellor,  depending  on  the  drcumstances 
of  the  case.  And  orders  granting,  modifying,  continuing, 
or  dissolving  such  injunctions,  are  interlocutory  orders. 
Upon  the  final  hearing,  the  chancellor  may  dissolve  such  an 
injunction,  or  make  it  perpetual,  or  otherwise  by  the  decree 
dispose  of  the  subject  of  it,  as  the  equity  of  the  case,  as  then 
presented,  may  require ;  and,  until  then,  there  is  no  decree 
which,  under  the  statute,  can  be  appealed  from :  1  Madd. 
Ch.,  12;  2  Sarr.  Oh.  Pr.,  220;  Lube's  Ej.  PL,  68;  1 
JUouU.  Ch.  jPr.y  189. 

It  is  said  that  the  chancellor,  in  denying  the  motion, 
passed  upon  and  decided  the  whole  merits  of  the  controversy 
between  the  parties  ;  and  his  opinion  has  been  produced  and 
read  to  us  to  show  this.  It  is  also  insisted,  that  the  motion 
was,  in  part,  founded  upon  alleged  want  of  equity  in  the  bill. 
As  the  injunction  depends  upon  the  circumstances  of  the 
case,  every  application  for  one,  or  for  the  dissolution  of  one, 
otherwise  than  for  irregularity,  necessarily  involves,  inciden- 
tally, in  some  degree,  the  merits  of  the  case  as  then  presented. 
But  they  are  passed  upon  only  for  the  purposes  of  the 
motion,  and  any  opinion  given  is  only  an  expression  of  the 
reasons  for  the  then  contemplated  order.  Neither  these 
reasons,  nor  the  order  made  upon  them,  constitute  the  decree 
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or  final  order  in  the  cause.  When  the  canse  is  brought  to 
a  hearing,  npon  being  matared  for  that  purpose,  if  the  aspect 
of  the  canse  is  not  changed  by  fnrther  pleadings  and  proofs, 
the  opinion  before  expressed,  if  not  changed  on  fnrther 
deliberation,  woold  pass  into  a  decree,  and  be  the  subject  of 
appeal.  But,  even  then,  the  chancellor  would  not  be 
concluded  by  the  previously  expressed  *opinion,  if  [298] 
upon  further  consideration  he  should  arrive  at  a  differ- 
ent  determination.  And  should  it  happen  that,  interven- 
ing the  interlocutory  order  and  the  final  hearing,  a  decision 
of  this  court  should  be  made  in  some  other  cause,  upon  simi- 
lar points  in  controversy,  adverse  to  his  previously  expressed 
opinion,  he  would  almost  necessarily  do  so.  The  reasons 
given  upon  an  interlocutory  application,  however  strongly 
expressed  upon  the  merits  involved,  are  not  the  decree  in  the 
cause.  It  often  happens  that  such  applications  are  more 
or  less  connected  with  the  merits  of  the  controversy,  and 
lead  to  an  expression  of  an  opinion  in  regard  to  them. 
For  instance,  the  appointment  of  a  receiver  often  becomes 
necessaiy,  for  the  preservation  of  the  subject  of  litigation 
pendente  TAte^  that  the  i)arty  entitled  may  eventually  have 
the  benefit  of  it :  2  Madd.  Ch.,  222, 223 ;  1  Barb.  Oh.  Pr., 
658 ;  4  Wend.^  178.  This  may  be  absolutely  necessary,  to 
prevent  waste  or  destruction,  and  to  secure  to  a  party  seeking 
redress  from  the  court,  the  fruit  of  the  litigation.  In  such 
cases  it  very  frequently  becomes  necessary  to  decide,  inci- 
dentally, the  merits  of  the  controversy  as  at  that  period 
presented.  But  the  effect  is  to  place  the  subject  of  it  in 
the  custody  of  the  court,  in  the  hands  of  an  officer  of  the  courts 
until  the  final  hearing  upon  the  merits,  when  it  is  dis- 
posed of  according  to  the  equities  of  the  case. 

That  the  construction  we  have  given  to  the  statute  is  the 
correct  one,  is  also  evident  from  its  other  provisions.  Three 
months  are  given  for  the  appeal ;  and,  when  taken,  all  further 
proceedings  before  the  chancellor  are  suspended,  until  the 
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detenninatioii  of  the  Sapreme  Court  Can  a  party  wait  for 
near  three  months,  and  then,  when  a  cause  is  perhaps  ripe  for 
disposition  on  the  merits,  or  its  position  otherwise  materially 
changed,  appeal,  and  bring  nnder  review  in  this  court  a  mere 

interlocutory  order,  previously  made  in  the  cause  t 
[294]  Or  should  he  be  permitted  *to  appeal  from  every 

interlocutory  order,  incidentally  affecting  the  merits, 
and  eliciting  an  expression  of  opinion  from  the  chancellor, 
and  bring  the  cause  here,  and  suspend,  for  the  time,  aU  pro- 
ceedings before  him ;  and  thus,  by  repeated  appeals,  protract 
the  final  determination  of  the  controversy  ?  It  seems  to  me 
evident  that  the  legislature  did  not  so  design,  and  that  such 
is  not  the  true  construction  of  the  provisions  in  question. 
No  light  can  be  drawn  to  aid  in  their  construction  on  this 
point,  from  the  English  law,  or  that  of  New  York,  in  regard 
to  appeals  from  chancery.  In  England  the  appeal  is  allowed, 
as  well  from  interlocutory  orders,  as  from  final  decrees,  upon 
petition  to  the  house  of  lords ;  and  when  the  appeal  is  from 
an  interlocutory  order,  the  proceedings  in  the  court  of  chan- 
cery are  suspended  only  as  to  the  matter  appealed  from,  and 
not  as  to  other  matters  in  the  cause :  1  Hwrr.  Oh.  Pr.j  680. 
In  New  York,  ippeals  are  regulated  by  a  statute  veiy  differ- 
ent  from  ours,  and  appeals  from  interlocutory  orders  are 
allowed ;  but  the  time  for  taking  them,  is  limited  to  fifteen 
days  after  the  order ;  while  appeals  from  final  decrees  may 
be  taken  at  any  time  within  two  years. 

The  case  of  EH/rhy  v.  IngeraoUy  in  this  court,  has  been 
referred  to  as  an  authority  for  sustaining  this  appeaL  And 
it  is  for  this  cause  that  I  have  deemed  it  requisite  to  consider 
the  question  more  minutely  than  would  be  otherwise  thought 
requisite,  and  to  refer  thus  particularly  to  principles  which, 
by  chancery  practitioners,  will  be  regarded  as  very  familiar. 
That  was  an  appeal  to  this  court  from  an  order  refusing  to 
dissolve  an  injunction,  and  directing  the  appointment  of  a 
receiver.    A  bill  had  been  filed,  and  an  injunction  obtained. 
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Upon  the  bill  and  affidavita,  an  application  for  the  appoint- 
ment of  a  receiver  was  presented.  Before  it  was  heard,  an 
answer  was  interposed,  and  a  motion  made  to  dissolve 
the  injunction;  also,  counter  ^affidavits  were  pre-  [295] 
sented,  in  opposition  to  the  motion  for  the  appoint- 
ment of  a  receiver.  There  was  no  replication  to  the  answer, 
and  the  time  for  filing  replication  had  not  then  elapsed. 
Both  motions  were  heard  together,  and  the  chancellor  denied 
that  for  the  dissolution  of  the  injunction,  and  directed  the 
appointment  of  a  receiver  of  the  property  in  controversy, 
and,  in  doing  so,  expressed  an  opinion  upon  the  merits  of 
the  case  as  presented  on  bill  and  answer,  and  declared  a 
certain  assignment  in  controversy  between  the  parties  null 
and  void.  A  motion  to  dismiss  the  appeal  as  not  warranted 
by  the  statute  was  denied.  But  it  was  stated  that  the  court 
were  divided  in  opinion ;  that  the  decision  was  made,  in  order 
that  the  cause  might  proceed  to  argument;  and  that  the 
question  would  be  open  for  further  consideration  in  the 
cause,  upon  its  final  disposition.  A  part  of  the  court  thought 
the  appeal  should  be  sustained,  for  the  reason  that  otherwise 
the  interests  of  the  appellants  might  be  impaired  before  they 
could  have  any  remedy.  The  question  was  re-argued,  upon 
the  argument  of  the  cause  in  chief.  Before  the  case  was 
decided  there  were  two  changes  in  the  bench  of  this  court, 
and  when  decided,  it  went  off  on  the  merits,  and  this  question 
was  not  further  noticed.  See  1  Doug,  Mich,^  477.  If,  then, 
this  case  be  in  point  (and  it  is  certainly  somewhat  analogous), 
the  question  having  been  decided  by  an  equally  divided  court, 
and  left  open  in  the  manner  it  was  for  further  consideration, 
the  case  cannot  be  considered  as  having  the  weight  of  authority. 
Upon  full  consideration,  then,  of  the  case  before  us,  and 
of  the  statute,  and  the  course  of  proceeding  of  the  court  of 
chancery,  as  connected  with  it,  I  am  clearly  of  the  opinion 
that  this  appeal  cannot  be  sustained,  and  that  the  motion  to 
dismiss  it  should  prevail 
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It  has  been  said  that,  unless  the  appeal  is  allowed  in 
each  cases,  a  party  may  be  subjected  to  injury  or  incon- 
venience by  the  chancellor's  decision,  before  he  can  have 
remedy  by  appeal.  The  answer  is  that,  when  the  statute  ia 
dear,  this  is  a  consideration  to  be  addressed  to  the  legisla- 
ture ;  and  I  apprehend  that  when  that  body  shall  provide  for 
an  appeal  from  interlocutory  orders,  although  incidentally 
connected  with  the  merits,  other  very  different  provisions 
will  be  made,  from  those  now  existing.  In  every  case,  wher& 
an  injunction  is  allowed  for  the  preservation  of  the  subject 
of  controversy,  until  the  final  hearing,  more  or  less  incon- 
venience is  suffered  ;  but  this  is  left  to  the  discretion  of  the 
chancellor,  and  it  is  in  his  power  to  protect  the  rights  of  th& 
defendant,  when,  by  it,  they  may  be  impaired,  by  requiring 
security  to  him ;  and  it  is  to  be  presumed  that  in  such  casea 
he  will  require  the  security  to  be  given. 

Appeal  dUmi996cL 


Frentifl  v.  Bioe. 

An  order  (on  petition  of  one  of  seYeral  defendants  and  proffer  of  an  aanrer)  eettlo^ 
aside  allnal  decree,  taken  pro  confeaaa,  ina foraeioeaafe  salt,  and  pennltttnc tlie- 
paity  to  defend,  unless  the  complainant  should  elect  to  sssign  to  him  the  decrea 
for  a  sum  named,  is  not  appealable,    (a) 

Motion  to  dismiss  an  appeal  from  chancery.     The  case 
sufficiently  appears  from  the  opinion  of  the  court 

J.  V.  Campbell^  in  support  of  the  motion. 

[297]       *-2r.  T.  Backus^  contra. 

Goodwin,  J.,  delivered  the  opinion  of  the  court 
A  bill  of  complaint  was  filed  by  the  complainant,  as 
assignee,  to  foreclose  a  mortgage  executed  by  the  defendant 

(a)   Maxfleld  ▼.  Freeman,  June  teim,  1S78;  Perkins  ▼.  FefUns»  10  Hioh.,  4B;  Demai^ 
T.  Little,  17  Mi<^,  881 
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Kiee,  to  the  defendant  Ring,  and  a  final  decree  was  taken 
pro  confessOy  on  the  20th  March,  1844,  for  the  sale  of  the 
premises,  to  satisfy  the  amount  due.  In  September,  1844, 
the  defendant  Shoemaker  presented  a  petition  to  the  chan- 
cellor to  set  aside  this  decree,  and  for  leave  to  put  in  an 
answer  and  defend ;  alleging  facts  in  excuse  of  the  default, 
and  equitable  considerations  for  the  interposition  of  the  chan- 
cellor upon  the  application,  and  accompanying  his  petition 
with  affidavits  and  an  answer  to  the  complainant's  bill.  The 
application  was  resisted  by  the  complainant,  who  interposed 
an  answer  to  the  petition,  accompanied  also  with  affidavits. 
Upon  consideration  of  the  application,  the  chancellor,  on  the 
8d  of  December,  1844,  granted  the  motion  permitting  Shoe- 
maker to  answer  and  defend  in  respect  to  his  equities,  unless 
the  complainant  should  elect  to  assign  to  him  the  decree  upon 
payment,  by  him,  to  the  complainant,  of  $400,  and  interest 
from  December  16, 1841,  and  certain  costs  in  the  case.  This 
condition  grew  out  of  equities  alleged  by  the  defendant 
Shoemaker,  in  his  petition  and  answer  exhibited  on  the  appli- 
cation. 

A  motion  is  made  to  dismiss  this  appeal,  on  the  ground 
that  the  order  appealed  from  is  not  "  a  decree  or  final  order  " 
in  the  cause,  within  the  meaning  of  H.  S.  1838,  j?.  379, 
§§  121, 122.* 

The  application  made  to  the  court  of  chancery  was  one  of 
those  frequently  made  to  that  court  after  a  default  of  answer, 
and  a  bill  taken  as  confessed.  It  was,  to  be  sure,  made 
at  a  late  period,  being  after  final  decree,  and 
*f  acts  were  alleged  to  excuse  the  delay.  Still  it  was  [298] 
an  application  in  that  cause,  by  one  of  the  parties  to 
it,  in  opposition  to  the  claims  of  the  complainant.  It  is  not  a 
'decree  or  final  order  in  the  cause,  but  sets  aside  and  vacates 
the  final  decree,  and  lets  in  one  of  the  defendants,  to  set  up 
an  equitable  defense  on  his  part,  with  the  view  to  a  further 

•SeeR  S.  1846,  Oh.  90.  S  148,  et§eq. 
Vol.  n.  19 
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and  nltimate  final  decree  being  made.  It  vacates  tke  pro- 
ceedings as  to  him,  back  to  the  period  in  the  cause  where  he 
should  have  answered,  and  from  which  the  cause  is  to  pro- 
ceed to  a  final  decree. 

It  is  insisted  by  the  counsel  for  the  appellant,  that  this 
is  in  effect  a  decree  or  final  order  upon  the  merits,  because, 
as  it  is  alleged,  the  chancellor  has  passed  upon  the  equities 
alleged  by  the  defendant  Shoemaker,  and  embodied  his 
decision  upon  them  in  the  order.  But  how  are  they  embraced 
in  the  order  t  Merely  in  the  shape  of  a  condition.  And  it 
is  a  frequent  occurrence  to  attach  equitable  conditions  to  the 
setting  aside  a  default,  both  in  courts  of  law  and  equity. 
The  order  in  the  case  does  not  direct  or  compel  the  complain- 
ant to  assign  the  decree,  or  the  defendant  Shoemaker  to  pay 
the  money  mentioned  in  it. 

Shoemaker  had^  in  his  petition,  insisted  that  he  was  under 
obligation  to  pay  only  that  sum,  and  that  upon  paying  it  he 
was  entitled  to  the  mortgage;  and,  at  the  same  time,  he 
offered  to  pay  it.  The  chancellor,  in  the  order,  merely  says 
to  the  complainant,  if  you  will  accept  this  sum  and  assign  the 
decree  to  the  defendant  Shoemaker,  the  motion  shall  be 
denied;  otherwise  it  is  gi*anted,  and  Shoemaker  permitted 
to  defend,  and  to  present,  by  answer,  and  have  tried,  his 
alleged  equities,  in  due  course  of  proceedings  in  the  court 
And  the  effect  is  to  enable  the  defendant  so  to  do.  If  the 
complainant  does  not  see  fit  to  elect,  according  to  the  con- 
dition, the  answer  is  received;  he  has  an  opportunity  to 
reply  to  it,  and  thereupon  proofs,  if  desired  by  either 
[299]  party,  may  be  taken,  *and  the  cause  then  brought  to  a 
hearing,  and  the  equities  of  the  parties  disposed  of  by 
a  final  decree. 

The  order,  then,  not  being  a  decree  or  final  <»xler  within 
the  provisions  of  the  statute,  the  appeal  must  be  dismissed. 

Appeal  dianvis^ML 


FIRST  CIRCUIT.  JANUARY  TERM,  184«.  299 


rmmmmmma 


Bwediol  v.  ThompMB. 


Benedict  ▼•  Thompeon. 

An  onfarln  afondosore  mife,  oonflrmlng  a  report  of  Che  appnlml,  set-ofl,  and  oon- 
▼ayanoe  of  the  mortgaced  premiiM  ander  the  appcaiaal  lawr  of  1M2.  to  H>P0>1- 
aUe.    (a) 

The  prior  decree  dlraotiiictlie  epprainl,  eet-ofr*  and  conferanoe  was  final,  and  also 
appealable.    (6) 

Sot  there  can  be  no  rerlew  of  the  decree  on  appeal  from  the  order. 

It  aeema,  that  where  a  final  decree  la  the  anbject  of  appeal,  this  eourt  will  review  all 
prerioua  orden  connected  with  the  decr*^  and  affecting  the  merits;  bat  on  an 
appeal  from  a  final  order^  the  court  is  restricted  to  a  review  of  so  much  of  the 
proceedings,  or  to  meh  orders,  as  are  connected  with  the  final  order. 

Appeal  from  chanceiy.  The  bill  in  this  case  was  filed  by 
Benedict,  to  foreclose  a  mortgage  executed  by  Thompson, 
October  10,  1837.  In  Angnst,  1842,  the  chancellor  made  a 
decree  requiring  the  mortgaged  premises  to  be  appraised,  set 
ofiE,  and  conyeyed  to  the  complainant,  by  and  under  direction 
of  a  master,  pursuant  to  the  appraisal  law  of  February  17, 
1842  {S.  L.  1842,  p.  135).  On  the  4th  of  September,  1843, 
the  master  filed  his  report  showing  an  appraisal  and 
4Bet-off  of  the  mortgaged  premises,  *and  conveyance  [300] 
thereof  to,  and  acceptance  by  the  complainant ;  and,  on 
the  9th  of  July,  1844,  the  chancellor  made  an  order  confirm- 
ing this  report  of  the  master.  From  this  order  the  defend- 
ant appealed  to  this  court ;  and  relying  upon  the  authority  of 
BroTison  v.  JSimiej  1  Sawardy  311  (decided  in  1843),  he 
iissigned  for  error,  that  the  decree  of  August,  1842,  was  void, 
the  law  under  which  it  was  made  being  unconstitutional,  in 
so  far  as  it  applied  to  pre-existing  mortgages.  The  complain- 
ant   contended :     1st.    That  the  appeal  ought  to  be  dis- 

(•)   Bullard  T.  Oreen,  9  Mich.,  S8S. 

Cb)  8hawv.Shaw,9mch.,lM;  Damouth  T.Khxdcttlflch.,  187 
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missed,  on  the  ground  that  under  R.  S.  1838,  p,  879,  §  121^ 
an  appeal  would  not  lie  to  this  coart,  from  the  order  confirm- 
ing the  master's  report ;  and,  2d.  That  if  well  taken,  it  was. 
not  competent  for  this  conrt,  on  such  appeal,  to  review  the 
decree  of  Angnst,  1842. 

Wm,  A.  Fletcher^  for  the  defendant,  appeUant 

Jame8  Stngsley^  for  the  complainant,  appellee. 

Whipple,  J.,  delivered  the  opinion  of  the  conrt 
1.  The  first  question  which  is  presented  for  onr  deter- 
mination is,  whether  the  appeal  in  this  case  is  well  taken. 
The  statute  {H.  S.  1888,  j>.  379,  §§  121,  125)  provides  that. 
^^  any  person,  complainant  or  defendant,  who  may  think  him- 
self aggrieved  by  the  decree  or  final  order  of  the  court  of 
chancery,  may  appeal  therefrom  to  the  Supreme  Court ;  '*' 
and  that,  "  upon  any  order  or  decree  being  brought  by  appeal 
to  the  Supreme  Court,  that  court  shall  examine  all  errors  that 
sliall  be  assigned  or  found  in  such  order  or  deeree^^  etc 
Some  difficulty  has  arisen  in  giving  a  construction  to  tlus^ 
statute.  Questions  arising  under  it  have  been  presented  for 
our  determination  upon  several  occasions,  and  we  have  gen- 
erally confined  our  opinions  to  the  particular  case  before  the- 
court,  without  attempting  to  lay  down  any  general  rule  by 
which  the  right  of  appeal '  could  be  tested.  It 
[301]  "^would,  indeed,  be  almost  impossible  to  define  the 
boundaries  of  this  right  in  all  cases.  Our  judicial 
system,  from  the  organization  of  the  territory  to  the  present 
day,  shows  that  the  right  of  a  party  to  have  his  cause 
reviewed  by  the  highest  judicatory  has,  with  few  exceptions^ 
been  granted  by  express  statute ;  and  we  should  be  indis- 
posed to  restrict  this  salutary  right  by  a  stringent  constrno^ 
tion  of  the  statute  allowing  appeals  from  the  court  of  chan- 
cery. Policy  and  propriety  both  demand,  however,  that  too- 
broad  a  construction  of  the  statute  should  not  be  given. 
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Snch  a  constmction  would  embarrass  the  hearing  of  causes 
upon  their  real  merits,  protract  litigation,  and  be  followed  bj 
delays  that  would  amount  to  a  practical  denial  of  justice. 
Applying  to  the  question  before  us  the  decisions  of  this  court 
in  other  causes  argued  during  the  present  term  {Wing  v. 
WofmeTy  and  Prentis  v.  Bicey  ante,  jpp.  288,  296),  we  are  of 
the  opinion  that  the  appeal  was  authorized  by  the  statute,  and 
that  the  preliminary  objection  to  the  jurisdiction  of  this  court 
must  be  overruled. 

2.    Another  question  presented  by  this  case,  and  which 
arises  upon  the  assignment  of  errors,  is,  whether,  on  this 
4ippeal,  it  is  competent  for  this  court  to  review  the  decree  of 
August,  1842,  directing  the  appraisement,  set-off  and    con- 
veyance of  the  mortgaged  premises.    It  is  to  be  observed  that, 
tmder  the  statute  above  referred  to,  this  court  can  only  exam- 
ine the  errors  that  may  be  assigned  or  found  in  the  order  or 
decree  appealed  from.    On  behalf  of  the  appellant  it  is 
insisted  that  it  is  competent  for  this  court  to  review  eveiy 
other  order  or  decree  in  the  cause,  touching  the  merits.    Will 
our  statute  warrant  this  construction?    The    decisions   of 
other  tribunals  on  this  subject,  are  somewhat  confused  and 
•contradictory.     Hoffman  says  that  it  is  the  general  rule  that 
only  such  parts  of  the  decree  as  are  complained  of  in  the 
petition  of  appeal,  will  be  decided  upon  by  the  court 
of  errors :    2  JSbf.  Ch,  Pr.,  *48.     In  Sands  v.  God-  [802] 
vnse,  4  JoJma,,  601,  Chancellor  Kent  sustains  this 
rule.    In  Aihmaon  v.  Marks,  1  Cowen,  691,  Mr.  Justice 
Sutherland  remarked  that,  as  the  appeal  was  from  the  final 
•decree,  it  opened  for  consideration  all  prior  orders  or  decrees 
in  any  way  connected  with  it.     The  same  rule  is  laid  down 
by  Chief  Justice  Spencer,  in  Jacques  v.  The  Methodist  E, 
Chv/rch,  17  Johns.,  649.    In  Wilson  v,  Troup,  2  Cowen,  195, 
it  was  determined  that  an  appeal  from  a  final  order  brought 
up  an  interlocutory  order  suppressing  depositions    which 
might  bear  upon  the  final  decree.      Upon  appeals  to  the 
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house  of  lords  in  England,  the  appellant  is  confined  to  tii» 
objections  specified  in  the  petition  of  appeaL  In  Bouchier 
V.  DiUony  1  Bligh,  iT.  S.<,  688,  the  appellant  was  permitted 
to  amend  his  petition  so  as  to  extend  his  appeal  to  orders  not 
embraced  in  the  original  petition.  Upon  an  appeal  from  the 
decree  of  the  vice-chancellor,  in  Orwnge  County  Bwnk  ^. 
JFtnkj  the  conrt  held  that  an  appeal  from  a  final  decree,  more 
than  nine  months  after  the  entry  of  an  interlocatorj  order,, 
did  not  have  the  effect  of  bringing  np  the  merits  of  such 
oi*der  for  examination :    7  JPadge,  87. 

«  Was,  then,  the  decree  of  the  chancellor  in  this  canse^ 
directing  the  mortgaged  premises  to  be  appraised,  etc.,  a 
final,  or  an  interlocntory  decree }  I  am  of  the  opinion  that 
it  was  a  final  decree.  It  was  a  deci*ee  upon  the  merits^ 
and  settled  the  subject  matter  of  litigation  between  the 
parties;  it  was,  in  the  language  of  Chief  Justice  Savage^ 
referred  to  in  7  Paige^  19,  "  the  last  decree  which  was  neces- 
sary to  give  the  parties  the  full  and  entire  benefit  of  the 
judgment  of  the  court."  No  questions  were  reserved  upon 
which  the  judgment  of  the  court  could  thereafter  be  invoked. 
All  the  facts  necessary  to  an  adjudication  upon  the  whole 
merits  of  the  controversy  were  before  the  court ;  and  its 
judgment  was  just  as  conclusive  as  respects  the  merits,  aa 
though  it  had  been  the  last  decree  in  the  cause. 
[803]  *In  order  to  carry  into  execution  the  decree,  the  mas- 
ter was  directed  to  cause  the  premises  to  be  appraised 
and  set  off  to  the  complainant,  and  to  execute  a  deed  to 
him,  in  the  event  of  his  signifying  his  acceptance  of  the 
appraisement.  It  also  became  necessary,  in  order  to  consum* 
mate  the  proceedings,  that  an  order  should  be  taken  in  respect 
to  the  doings  of  the  master;  but  this  order  never  bringa 
before  the  chancellor  the  merits  of  the  former  or  final  decree, 
but  simply  the  regularity  of  the  proceeding  of  the  master;, 
the  court,  in  other  words,  examines  into  his  doings,  to  ascer- 
tain whether  its  mandate  has  been  obeyed.    This  last  order 


FIRST  CIRCUIT,  JANUARY  TERM,  1846.  303 

Bcnedlcc  v.  Thompmrn. 


confirming  the  acts  of  the  master  may  be  the  subject  of 
appeal,  and  sach  appeal  would  bring  into  review  such  other 
matters  as  are  necessarily  connected  with  it.  ^^  The  nsual 
decree,  in  mortgage  cases,  for  the  sale  of  the  property,  and 
the  distribution  of  the  funds  among  the  parties,  and  finally 
disposing  of  the  question  of  costs,  is  a  final  decree:" 
Mills  V.  Hoag^  7  Paige^  19.  The  same  doctrine  is  asserted 
by  the  Supreme  Court  of  the  United  States,  in  JRay  v. 
Za/Wj  3  Oranchj  179.  If  the  decree  in  such  cases  is  final, 
it  would  be  difficult  to  perceive  why  the  decree  directing 
the  appraisement,  etc.,  of  the  mortgaged  premises,  is  not 
a  final  decree.  The  rights  of  the  parties,  and  the  merits 
of  the  controyersy,  are  just  as  fully  settled  iu  the  one 
case  as  in  the  other;  the  only  difference  is  in  the  mode 
of  executing  the  decree.  In  the  one  case,  the  premises 
are  exposed  to  sale  at  public  auction ;  and,  in  the  other, 
they  are  appraised  and  set  off  to  the  mortgagee.  The  pro- 
ceedings in  both  cases  have  the  same  object  in  view,  viz. : 
the  satisfaction  of  the  amount  due  on  the  mortgage. 
Whether  the  money  arising  from  the  sale  of  the  land,  or 
the  land  itseK,  is  applied  in  liquidation  of  the  debt,  can 
make  no  difference  as  to  the  character  of  the  decree.  The 
decree,  then,  of  the  31st  August,  1842,  directing 
the  mortgaged  premises  to  be  appraised,  *etc.,  was  [304] 
a  final  decree,  and  one  which  the  defendant  might 
have  brought  before  us  by  appeal. 

It  appears  by  the  transcript,  that,  the  premises  were 
appraised  and  conveyed  to  the  complainant,  by  the  master, 
on  the  26th  August,  1843 ;  and  that,  on  the  4th  Septem- 
ber following,  he  filed  his  report  showing  the  manner  id 
which  he  had  executed,  the  final  decree  of  31st  August, 
1842.  It  further  appears  that  on  the  10th  January,  1844,  at 
the  first  term  of  the  court  of  chancery  after  the  appraise- 
ment, etc.,  the  defendant  moved  the  court  to  set  aside  all 
the  proceedings  subsequent  to  the  decree,  on  the  ground : 

896 
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Ist  That  the  kw  under  which  the  appraisement  was  made 
was  unconstitutional ;  and,  2d.  Because  the  decree  was  not 
enrolled  before  the  appraisement.  On  the  same  day  this 
motion  was  overruled,  and  a  petition  for  a  rehearing  filed, 
presented,  argued  and  submitted  for  decision.  This  peti- 
tion was  based  upon  the  first  ground  taken  by  the  defend- 
ant in  support  of  his  motion  to  vacate  the  proceedings 
subsequent  to  the  decree.  At  the  following  July  term  the 
court  denied  a  rehearing  (  Walk,  Oh.,  446),  and  directed  the 
final  order  now  brought  before  us  by  appeaL  By  our 
statute,  ninety  days  are  allowed  for  appealing  from  the  decree 
or  final  order  of  the  court  of  chancery.  By  the  105th  rule 
of  the  court  of  chancery,  a  bill  of  review  must  be  brought 
within  that  time.  The  principal  oly'ect  of  a  rehearing  is,  to 
enable  the  court  to  review  its  own  decree,  without  the 
expense  and  delay  incident  to  an  appeaL  By  a  rule  of 
the  English  chancery,  it  would  seem  that  a  petition  for  a 
rehearing  must  be  presented  within  a  fortnight  after  the 
order  pronounced:  2  Madd.  Oh.j  482.  Our  statute  pro- 
vides that  a  decree  cannot  be  enrolled  until  the  expiration  of 
thirty  days  from  the  time  it  is  entered  in  the  minutes  of  the 
court :    H,  S.  1838,  jp.  369.    That  period,  in  any  event,  is 

allowed  to  present  a  petition  for  a  rehearing.     We 
[305]   cannot,    of    course,  *review,   upon   this   appeal,  the 

order  of  the  chancellor  denying  a  rehearing ;  that  was 
a  matter  submitted  entirely  to  his  discretion.  I  have  recited 
the  proceedings  in  the  order  in  which  they  appear  in  the 
transcript,  for  the  reason  that  it  is  urged  on  the  part  of 
the  appellant,  that  he  had  exhausted  all  the  means  pro- 
vided by  law  and  the  practice  of  the  court  below,  to  ^ 
achieve  his  object,  before  taking  an  appeal  to  this  court 
It  is  not  perceived  that  this  circumstance  can  influence  the 
determination  of  this  court  upon  the  question  we  are  now 
considering.  I  have  already  said  that  the  decree  of  the  31dt 
August,  1842,  was  final,  and  not  interlocutory;  and  the  ques- 
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tioa  now  recurs,  whether,  under  the  facts  in  this  case,  the 
decisions  from  which  I  have  quoted,  and  the  provisions  of 
our  statute,  it  is  competent  for  this  court  to  review  that 
decree.    We  are  of  opinion  that  that  decree  cannot  be  the 
subject  of  examination  here.     The  time  had   elapsed  for 
appealing  to  this  court,  when  the  petition  for  a  rehearing 
was  presented;    and  two  years  intervened  between  entry 
of  the  final  decree  and  the  order   confirming  the  master's 
report  of  appraisement,  etc.    It  would  seem  a  most  extra- 
ordinary course  of  proceeding  to  permit  a  party,  who  has 
appealed  from  an  order  of  the  court  of  chancery,  to  make 
that  the  pretext  for  reviewing   a  decree   which  was  final 
and    conclusive  in    respect  to  the  matter  in  controversy 
between  the  parties.    The  effect  of  such  a  decision  would 
be  to  overthrow  a  wise  and  salutary  provision  of  our  law 
which   limits   the   time  within   which  an   appeal   may  be 
taken.    The  appellant  would  be  permitted  to  do  that  indi- 
rectly which  the  statute  expressly  prohibits.    In  the  pres- 
ent instance,  we  should  be  called  upon,  not  to  reverse  or 
aflSrm  for  errors  appearing  in  the  final  order  appealed  from, 
but  for  errors  apparent  in  the  final  decree  in  the  cause. 
Such  a  decision  would  lead  to  consequences  *which  it   [306] 
is  the  duty  of  this  court  to  avert.    A  decree  conclu- 
sive in  regard  to  the  merits  of  a  controversy  may  be  made, 
and  a  period  of   several  years  may  elapse  before  the  final 
•disposition  of  the  cause ;  the  last  order  made  in  the  cause 
may  be  such  an  one  as  would  authorize  an  appeal.      Will 
it  be  said  that  upon  such  an  appeal  it  would  be  compe- 
tent to  bring  into  question  the  merits  of  the  final  decree, 
after,    perhaps,    much   time,    labor,  and   money   has   been 
expended?    Sudi  a  course  of  decision  would  operate  most 
oppressively,  and  we  are  not  disposed   to  give  a  construc- 
tion to  the  statute   which  will  lead  to  such   consequences, 
when  another  construction,  more  reasonable  and  equitable, 
is  justified  by  its  language.      The  appellant,  in  this  case 

297 


306  OASES  IN  THE  SUPREME  COURT. 


Benedict  v.  Thoinpaoii. 


asks  of  this  court  to  review  a  decree  after  the  time  for  a 
rehearing,  for  bringing  a  bill  of  review,  and  for  proee- 
cnting  an  appeal,  had  elapsed.  This  we  cannot  do.  With- 
out pretending  to  lay  down  any  general  rale  oil  the  snb- 
ject,  it  may,  I  think,  be  safely  affirmed,  that  where  a 
^findl  decree  is  the  subject  of  appeal,  this  court  will 
review  aU  previous  orders  connected  with  such  decree,  and 
affecting  the  merits.  In  an  appeal  from  a  Jlnal  order ^  we 
are  restricted  to  a  review  of  so  much  of  the  proceedings, 
or  to  such  orders  as  are  connected  with  the  final  order 
brought  before  us  by  appeal.  In  the  present  case,  we  are 
permitted  to  look  into  the  final  decree  and  subsequent 
proceedings  to  ascertain  whether  the  report  of  the  master 
shows  an  execution  of  that  decree;  or,  in  other  words,  to 
see  whether  his  proceedings  were  warranted  by  the  decree ; 
but  we  cannot  look  into  it  for  the  purpose  of  determining 
whether  the  principles  of  that  decree  were  right  or  wrong. 
This  decision  will  admonish  parties  Utigant  that,  where  a 
decree  is  made  upon  the  merits  of  a  cause  with  which  they 
are  aggrieved,  an  appeal  must  be  taken  within  ninety  days; 

and  that  this  court  will  not,   after  that  period  has 
[307]  elapsed,  review  the  ^merits  of  such  decree  upon  an 

appeal  taken  from  a  final  order  made  in  the  further 
progress  of  the  cause. 

The  decree  of  the  court  of  chancery  must  be  affirmed. 

Decree  ajfirvMi. 
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Ab  aet  of  Xaj  IBCh,  18M)  (B. !«.  1888,  p^  970, 1 8),  Umlfced  the  time  for  bringing  eject- 
ment and  other  real  and  poBseasoiy  actions,  for  caiues  of  action  thereafter  accru- 
ing, to  twentjsrears.  An  act  of  November  16, 1889  (id.,  406),  limited  the  period  to 
fei»  yean  where  the  cause  of  action  had  then  accrued.  The  BoTlsed  Statutes 
which  took  effect  August  81, 1888,  repealed  these  acts  (p.  090),  and  substituted  a 
new  limitation  of  twetUv  years,  by  C!h.  1,  Tit.  VI,  Pt  8d;  the  8th  section  of  which 
provided,  howcTer,  that  causes  of  action  which  should  have  accrued  before  the 
said  81st  of  August,  1838,  should  not  be  affected  by  that  chapter,  but  should  be 
determined  by  the  law  under  which  the  same  aeenied.  In  ejectment,  commenced 
In  1840,  f6r  a  cause  of  action  which  accrued  in  1828,  it  lOOS  fteld,  construing  S8 
aboTe  referred  to  with  reference  to  the  other  prorisions  of  the  Rerised  Statutes 
of  1838,  relating  to  the  same  subject  (S  7,  p.  5r4,  SS8.8,  p.687,tt»i  87,  p.  66(9,  that 
the  actloii  was  barred  by  the  act  of  November  16th  1889.    (a) 

Case  reserved  from  Michilimacinac  circuit  conrt  Eject- 
ment. The  suit  was  commenced  in  July,  1840.  Lastly,  the 
plaintiff,  claimed  title  to  the  premises  in  controversy,  under 
a  mortgage  of  the  same,  executed  November  2, 1822,  by  one 
Puthuff,  to  one  Wheeler,  and  by  Wheeler  assigned  to  the 
plaintiff,  August  19,  1829 ;  and  under  a  foreclosure  of  said 
mortgage,  in  the  circuit  court  of  the  United  States,  in  and 
for  the  county  of  Michilimacinac,  in  the  late  territory  of 
Michigan,  sitting  as  a  court  of  chancery,  and  a  sale  and 
conveyance  of  the  premises  to  the  plaintiff,  on  the  17th  of 
February,  1835,  in  pursuance  of  the  final  decree  of 
such  foreclosure.  The  defendant,  *Cramer,  claimed  [308] 
the  premises  as  tenant  under  one  Douseman,  who, 
by  himself,  or  those  holding  under  him,  had  been  in  the 
continued  adverse  possession,  under  a  claim  of  title,  since 
1821. 

On  the  trial,  at  the  July  term,  1843,  of  the  circuit  court, 

(a)  Followed:  Oampaar.  Chene,  1  Mich.,  400,  409;  Hulburt  ▼.  Herriam,  8  Mich., 
144,  149;  and  see  principle  affirmed  in  Peny  ▼.  Hepbume,  4  Mich.,  166;  Joy  ▼. 
Thompson,  1  Doug.,  166;  Stambaugh  t.  Snoblin,  88  Mich.,  896;  Crane  t.  Beeder,  81 
IQdL,  84,77. 
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the  qiicBtion  was  raised,  and  reserved  by  the  presiding  judge 
for  the  opinion  of  this  court,  of  whether  the  plaintiffs  action 
was  barred  by  the  operation  of  the  act  of  limitatioDa  of 
November  5,  1829.    {JR.  Z.  1833,  p.  408.) 

ff.  H.  Emm/yM^  for  the  plaintiff. 

H,  T,  BackuSy  for  the  defendant 

Whipplb,  J.,  delivered  the  opinion  of  the  court 
The  question  submitted  is,  whether  the  action  is  barred  by 
the  statute  of  limitations  of  November  5,  1829  {R.  Z.  1833, 
p,  408).  This  question  is  involved  in  some  intricacy  and 
doubt  in  consequence  of  the  obscurity  of  the  language,  and 
the  apparently  conflicting  provisions  of  the  Se vised  Statutes 
of  1838,  relating  to  this  subject.  We  have  no  doubt  respect- 
ing the  intention  of  the  legislature  to  subject  this,  and  other 
like  cases,  to  the  operation  of  the  act  of  1829,  no);withstand- 
ing  its  repeal  by  the  Sevised  Statutes.  That  statute  was 
founded  in  a  wise  policy ;  it  was  emphatically  a  statute  of 
repose;  and  we  feel  bound  to  apply  its  provisions  to  the 
present  case,  and  to  all  others  similarly  circumstanced,  if  we 
can  do  so  without  violating  any  stem  and  inflexible  rule 
of  law.  An  examination  of  the  statutes  of  limitation  in 
force  before  the  adoption  of  the  Sevised  Statutes  of  1838, 
and  of  the  several  provisions  of  the  latter  statutes  respect- 
ing the  same  subject  matter,  will,  we  think,  justify  us  in 
asserting  that  the  obvious  intention  of  the  legislature  may 
be  effectuated  without  doing  violence  to  any  soimd  rule  of 
construction. 

The  sixth  section  of  the  ^^  Act  for  the  limitation  of 
[309]  suits  ^on  penal  statutes,  criminal  prosecutions,  and 
actions  at  law,"  passed  May  15th,  1820,  is  as  follows : 
"That  no  writ  of  right  or  other  real  action,  no  action  of 
ejectment  or  other  possessory  action,  of  whatsoever  name  or 
nature,  shall  hereafter  be  sued,   prosecuted  or  maintained, 
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for  the  recovery  of  any  lands,  tenements,  or  hereditaments,  if 
the  cause  of  action  shall  accme  after  the  passing  of  this  act^ 
bnt  within  twenty  years  next  after  the  canse  of  action  shall 
accrue,  or  have  accrued,  to  the  plaintiff  or  defendant,  or 
plaintiffs  or  defendants,  or  those  nnder  whom  he,  she  or 
they  claim ;  and  that  no  person  having  right  or  title  of  entry 
into  honses,  lands,  tenements  or  hereditaments,  shall  here^ 
after  thereinto  enter,  bnt  within  twenty  years  next  after  sncb 
right  of  entry  shall  accrue  or  have  accrued  : "  H.  S.  1833, 
p.  570.  It  is  to  be  observed  that  the  first  branch  of  this  sec- 
tion is  applicable  to  causes  of  action  accruing  after  the  pas- 
sage of  the  act ;  the  second  branch  is  applicable  to  cases  where 
the  "right  of  entry  shall  accrue  or  have  accrued." 

The  first  section  of  the  act  of  1829,  which  is  amendatory 
to  the  act  above  referred  to,  is  as  follows :  "  No  writ  of  right 
or  other  real  action,  no  action  of  ejectment  or  other  pos- 
sessory action,  of  whatsoever  name  or  nature,  shall  hereafter 
be  sued,  prosecuted  or  maintained,  for  the  recovery  of  any 
lands,  tenements  or  hereditaments,  if  the  cause  of  action  ha» 
now  accruedj  unless  the  same  be  brought  within  ten  yeara 
after  the  passing  of  this  act ;  any  law,  usage  or  custom  to 
the  contrary  notwithstanding :"  iS.,  p.  408. 

These  two  statutes  were  repealed  by  the  first  section  of 
the  "  Act  to  repeal  the  statutes  consolidated  in  the  Bevised 
Statutes "  (of  1888),  approved  April  6,  1838 :  JS.  S.  1838^ 
p.  690.  The  third  section  of  this  act  is  as  follows :  "  In 
any  case  when  the  limitation  or  period  of  time  prescribed 
in  any  of  the  acts  hereby  repealed,  for  the  acquiring  of 
any  right,  or  the  barring  of  any  remedy,  or  for  any 
other  *purposes,  shall  have  begun  to  run,  and  the  [310) 
same,  or  any  similar  limitation  is  prescribed  in  the 
Bevised  Statutes,  the  time  of  limitation  shall  continue  to  run,, 
and  shall  have  the  like  effect,  as  if  the  whole  period  had  begun 
and  ended  under  the  operation  of  the  Eevised  Statutes." 

The   seventh  section  of  Ch.  1,  Titviy  Pt,  3,  of  H.    5L 
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1838,  entitled,  ^^  Of  the  limitation  of  real  actions  and  rigbti 
of  entry,"  provides,  that  ^^  the  limitation  therein  before  pie- 
scribed,  as  to  the  time  within  which  action  may  be  brought 
to  recover  any  land,  or  an  entry  may  be  made  thereapon, 
shall  take  effect  from  and  after  the  Slat  day  of  Angnst, 
A.  D.  1838 ;  and  no  action  for  the  recovery  of  any  land, 
nor  any  entry  thereupon,  shall  be  brought  or  made,  after  tibe 
said  31st  day  of  August,  in  any  case  where  such  action  or 
entry  shall  be  or  shall  have  been  barred  on  or  before  that 
day,  by  the  statute  of  limitation  in  force  at  and  imme- 
diately preceding  the  time  when  this  chapter  shall  take  effect 
as  law."  Section  eight  provides  that,  ^^  where  the  cause  or 
right  of  action  shall  have  accrued  before  the  time  when 
this  chapter  shall  take  effect  as  law,  the  same  shall  not  be 
affected  by  this  chapter,  but  all  such  causes  of  actions 
shall  be  determined  by  the  law  under  which  such  right  of 
action  accrued  :^^    R.  S.  1838,^.  575. 

The  whole  difficulty  in  the  present  case  consists  in  giv- 
ing a  construction  to  the  latter  clause  of  the  section  last 
quoted. 

From  the  facts  before  us,  the  cause  of  action  appears 
to  have  accrued  in  1822.  The  first  statute  of  limitations 
in  this  state  was  passed  May  15,  1820.  The  right  of  action, 
then,  accrued  under  the  act  of  1820.  If  the  act  of  1829 
had  not  been  in  force  at  the  time  of  the  adoption  of 
Revised  Statutes  of  1838,  the  present  case  would  obvionsly 
have  been  controlled  and  governed  by  the  act  of  1820,  the 
first  section  of  which  provides,  that  no  action  of 
[311]  ^ejectment  or  other  possessory  action,  of  whatsoev^ 
name  or  nature,  shall  thereafter  be  sued,  etc.,  if  the 
cause  of  action  shall  accrue  after  the  passing  of  the  act,  but 
within  twenty  years  next  after  the  cause  of  action  shall  accrue, 
etc.  By  the  provisions  of  the  first  section  of  the  act  of 
1829,  the  period  of  limitation  in  respect  to  all  causes  of 
action  then  accrued,  was  fixed  at  ten  years  from  the  date  of 
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the  act.    With  respect,  then,  to  all  causes  of  action  accruing 
between  the  15th  May,  1820,  and  the  5th  November^  1829, 
the  period  of  limitation  prescribed  by  the  former  act,  was  in 
fact  repealed ;  or,  more  properly,  a  new  limitation  was  sub- 
stituted by  the  latter  act.    The  present  case  falls  clearly 
within  the  act  of  1829,  and  we  must  apply  its  provisions, 
unless  restrained  by  the  latter  clause  of  §  8,  Ch.  i,  TU.  vij 
Pt.  3,  of  R.  8. 1838,  above  cited.    It  cannot  bo  said  that  the 
act  of  1829  was  intended  to  be  repealed  so  far  as  it  was 
applicable  to  causes  of  action  accruing  previous  to  the  31st 
August,  1838,  when  the  Kevised  Statutes  of  that  year  took 
effect.     The  whole  legislation  of  the  state  upon  the  subject 
of  the  limitation  acts  of  1820  and  1829,  shows,  very  conclu- 
sively, the  intention  that  all  causes  of  action  existing  at  the 
adoption  of  the  Revised  Statutes  of  1838,  should  be  subject 
to  those  acts  and  be  determined  by  them.     The  seventh  sec- 
tion of  the  chapter  entitled,    ^^Of    the  limitation  of  real 
actions  and  rights  of  entry,"  fortifies,  in  very  clear  and  intel- 
ligible language,  this  view.    It  provides,  in  express  terms, 
that   '^no    action  for  the  recovery  of  any  land,  nor  any 
entry  thereupon,  shall  be  brought  or  made  after  the  31st 
August,  1838,  in  any  case  where  such  action  or  entry  shall 
bey  or  shall  have  been  ba/rred  on  or  before  that  day,  by  the 
statute  of  limitations  in  force  at  and  immediately  preceding 
the  time  when  this  chapter  shall  take  effect  as  law."     This 
section  indicates  the  intention  of  the  legislature,  to  pre- 
serve the  limitation  acts  of  1820  and  1829  so  *far  as  [312] 
they  were  applicable  to  causes  of  action  then  existing. 
It  relates,  it  is  true,  to  causes  of  action  ^^  which  shaU  be^  or 
■shall  ha/oe  been   barred^  on  or  before  the  31st  August, 
1838  ;"  nevertheless,  it  shows  that  the  legislature  never  con- 
templated the  absolute  and  unconditional  repeal  of  the  acts 
referred  to.     The  eighth  section  of  the  same  chapter  provides 
for  cases  where  the  cause  of  action  shall  have  accrued  before 
the  Slst  August,  1838,  by  declaring  that  they  shall  not  be 
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affected  bj  that  chapter,  but  that  ^^  all  such  canseB  of  action 
shall  be  determined  by  the  law  under  which  such  right  of 
action  accrued."  Now,  it  is  too  dear  for  argument  that,  if  a 
right  of  action  was  barred  by  the  act  of  1829,  the  seventh  sec- 
tion provides  that  the  bar  shall  contmne,  notwithstanding  the 
repeal  of  that  act.  If  so,  does  it  not  fnmish  a  key  by  which 
to  construe  the  tme  meaning  of  the  latter  danse  of  the 
eighth  section  above  qnoted  ?  I  think  it  does.  Effect  conld 
not  be  given  to  the  seventh  section  if  we  were  to  supi>ose 
that  the  act  of  1829  was  absolutely  repealed  ;  for  the  act  of 
1820  applies  exdnsively  to  canses  of  action  thereafter  accru- 
ing ;  the  act  of  1829  to  all  causes  of  action  then  actually 
existing,  whether  arising  before  or  after  the  15th  May,  1820* 
If,  therefore,  the  act  of  1829  was  unqualifiedly  repealed,, 
there  was  no  act  of  limitations  in  force  on  the  Slst  August,. 
1888,  applicable  to  causes  of  action  arising  previous  to  1820,. 
except  the  limitation  prescribed  in  the  Bevised  Statutes  of 
1828  ;  from  which  it  would  follow  that,  while  an  action  of 
ejectment  for  a  cause  accruing  on  the  20th  May,  1820,  would 
be  barred  by  the  20th  May,  1840,  such  action  for  a  cause 
accruing  before  that  time,  would  not  be  barred  until  twenty 
years  after  the  Bevised  Statutes  took  effect.  We  cannot 
suppose  that  the  legislature  intended  to  make  so  extraordi- 
nary and  unreasonable  a  provision. 

Sections  2  and  3  of  the  act  contained  in  the  Revised 
[313]  *Statutesof  1888  (p.  697),  repealing  the  limitation  acts 
of  1820  and  1829,  shed  a  good  deal  of  light  upon 
the  provisions  of  the  7th  and  8th  sections  of  the  chapter 
of  the  same  statutes  concerning  the  limitation  of  real 
actions  and  rights  of  entry  {R,  S.  1838,  p.  674).  The  latter 
section  provides  that,  in  any  case,  where  the  limitation  or 
period  of  time  prescribed  in  the  repealed  acts  shall  have 
begun  to  ran,  and  the  same,  or  any  similar  limitation  is  pre 
scribed  in  the  Bevised  Statutes,  the  time  of  limitation  shall 
continue  to  run,  and  shall  have  the  like  effect,  as  if  the  whole 
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period  had  began  and  ended  under  the  Hevised  Statutes. 
This  provision  furnishes  strong  ground  for  the  presumption 
that  the  acts  of  1820  and  1829  were,  for  certain  purposes,  to 
be  considered  as  in  force. 

In  the  27th  section  of  the  chapter  of  R  S.  1838,  entitled, 
"  Of  the  limitation  of  personal  actions  "  (p.  676),  it  is  pro- 
vided, that  when  the  cause  or  right  of  action  shall  have 
accrued  before  the  31st  August,  1838,  it  shall  not  be  affected 
by  that  chapter,  but  all  such  causes  of  action  shall  be  deter- 
mined agreeably  to  the  law  under  which  the  right  of  action 
accrued.  The  25th  section  of  the  same  chapter  provides  that 
no  personal  action  shall  be  maintained,  which,  at  or  before 
the  day  when  that  chapter  shall  take  effect  as  law,  shall  have 
been  barred  by  the  statute  of  limitation  in  force  at  any 
time  before  that  day.  This  section  is  referred  to  for  the 
purpose  of  showing  that  the  legislature  were  controlled  by 
a  policy  which  seems  impressed  apon  their  whole  legisla- 
tion upon  this  subject.  That  policy  was  to  apply  to  cases  as 
they  might  arise,  the  statute  of  limitations  in  force  at  the 
time  the  Eevised  Statutes  took  effect.  It  can  hardly  be  sup- 
posed that  the  legislature  would  not  permit  a  personal  action 
to  be  maintained,  which  had  been  barred  by  the  statute  of 
limitations  in  force  at  the  time  the  Bevised  Statutes  took 
effect,  and  not  apply  the  same  rule  to  actions  concern- 
ing *real  property.  The  necessity  and  policy  of  pre-  [314] 
serving  those  statutes  in  force,  and  applying  their  pro- 
visions to  causes  of  action  which  had  been  barred,  is  infi- 
nitely stronger,  in  this  class  of  cases,  than  in  those  concern- 
ing personal  property.  The  legislature  could  not  have  lost 
sight  of  the  fact  that  Michigan  had  been  under  the  dominion 
of  three  independent  governments;  and  that  it  would  be 
extremely  difficult,  if  not  impossible,  in  many  cases,  to  show 
the  source,  or  furnish  legal  proof  of  the  titles  of  real  estate, 
although  originally  granted  by  lawful  authority.  The  evi- 
dence of  the  title  of  many  estates  had  been  removed  beyond 
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the  state,  as  Michigan  was  ceded  by  one  government  to 
another;  and  what  evidences  may  have  been  left  behind 
were,  in  many  cases,  lost  by  the  ravages  of  war.  To  obviate 
the  difficulties  growing  ont  of  such  a  state  of  things,  acts  of 
congress,  and  statutes  of  limitations  have  been  passed,  the 
effect  of  which  has  been  to  quiet  titles  to  real  estate.  We  are 
not  disposed  to  open  the  door  to  controversies,  after  it  has 
been  closed  by  these  wise  and  salutary  laws. 

Finally,  from  a  view  of  the  several  provisions  of  the 
Revised  Statutes  of  1838  having  relation  to  the  question 
before  us,  we  think  it  is  obvious  that  the  legislature  never 
intended  to  revive  a  cause  of  action  barred  by  the  provi- 
sions of  any  statute  of  limitations  in  force  at  the  time  when 
the  Sevised  Statutes  took  effect ;  and,  as  the  cause  or  right 
of  action,  in  the  present  case,  accrued  before  the  31st  August, 
1838,  and  was  subject  to  the  provisions  of  the  act  of  5th 
^N'ovember,  1829,  we  feel  bound  to  determine  it  by  that  act; 
although  the  literal  interpretation  of  §  8  of  the  chapter  oon- 
ceming  the  limitation  of  real  actions,  would  warrant  the 
interpretation  that  the  present  case  should  be  determined  by 
the  law  of  1820,  the  right  of  action  having  accrued  under 

that  law.  The  literal  sense  of  the  latter  clause  of  that 
[315]  section  must  be  so  construed  *as  to  effectuate  the 

manifest  intention  of  the  legislature,  to  be  gathered 
from  a  survey  of  the  seveitd  acts  relating  to  the  subject  We 
do  no  violence  to  the  language  of  that  section,  in  giving  it 
such  a  construction  as  comports  withthe  intention  of  the  law 
maker ;  for,  after  the  passage  of  the  act  of  1829,  which  sub- 
stituted for  the  ease  before  us  a  new  limitation  for  the  old 
one,  it  may,  without  any  great  perversion  of  language,  be 
said  that  the  cause  of  action  accrued  under  that  law. 

The  construction  we  have  given  to  the  several  provisions 
of  the  Revised  Statutes  of  1838,  comports  with  that  given 
by  the  legislature  in  1843,  by  an  act  declaring  that  the  pro- 
visions of  those  statutes  shall  be  so  construed  as  to  mean  and 
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intend  that  all  causes  of  action  which  accmed  anterior  to  the 
time  when  they  took  effect,  shall  be  governed  and  deter- 
mined by  the  seyeral  statutes  of  limitation  in  force  appli- 
cable thereto.  If  a  doubt  existed  as  to  the  true  constmction 
of  the  Bevised  Statutes  of  1838,  this  legislative  interpreta- 
tion would  be  entitled  to  much  weight ;  especially  as  such 
interpretation  is  justified  by  sound  policy,  and  has  relation  to 
matters  which  merely  affect  the  remedy,  without  impairing 

Any  right. 

Ordered  certified  accordmffly. 


[816] 

'*Boe8  W.  Wood  and  others  v.  Moses  B.  Savage  and  Sophia, 
his  wifb,  Moses  Savage,  William  Savage  and  Eurotas  P. 
Hastings. 

Jl  parol  aateniiptlal  promise,  by  a  huaband,  to  hold  monej  belonging  to  bis  wlfa  at 
the  time  oi  marriage,  as  her  trustee,  and  Inyest  it  in  real  estate  in  her  name  and 
tor  her  separate  use,  cannot  sustain  a  post-nuptial  settlement  upon  the  wife,  as 
against  creditors;  such  promise  being  founded  solelj  upon  the  oonsideration  of 
marriage,  and  therefore  within  the  statute  of  frauds. 

dueh  settlement  would  be  void  as  against  existing  creditors,  and  prima  faeU  Toid 
eren  as  against  subsequent  creditors;  but,  as  to  them,  the  presumption  of  fraud 
arising  from  the  ftet  of  indebtedness  maj  be  repelled  bj  droomstanoes. 

Bill  to  reach  and  have  applied  to  the  payment  of  a  Judgment  for  $1,878.07,  which 
complainants  had  reooTered  against  B  ft  W,  jMUtnera,  in  NoTember,  1888,  a  farm, 
of  which  the  title  was  in  B*s  wife  and  father.  The  wife*s  title  was  this:  She  was 
married  to  B  in  October,  1SS5;  at  the  time  she  had  91,600  in  money  of  her  own;  and 
It  was  agreed  by  jMrol  between  her  and  B,  on  the  day  preceding  their  mairiage, 
that  he  should  hold  this  money  as  her  trustee,  and  InTest  it  in  real  estate  in  her 
name  and  for  her  separate  use,  whenever  a  faTorable  opportuni^  offered;  and  a 
pari  of  the  money  was  then  deUrered  to  him,  and  the  balance  soon  after  the  mar- 
riage. In  NoTember,  1887,  B  purchased  for,  and  procured  to  be  conveyed  to  his 
wife,  with  her  assent,  the  undiyided  half  of  said  farm;  paying  therefor  91,060  out 
of  the  partnership  funds  of  B  ft  W.  In  June,  1880,  a  like  purchase  for,  and  con- 
▼ejanoetothewifeof  the  otherhalf  of  the  farm,  was  consummated,  for  theoonsld- 
eratiOBof91«500,  of  which  B  paid  9600  down,  and  the  balance  was  secured  by  a  mort- 
gage executed  by  the  wife,  and  notes  which  B  signed  with  her  as  surety.  At  the 
time  of  the  first  purchase,  the  firm  of  B  ft  W  owed  sundry  debts  which  were  not 
flacored  bj  mortgage  or  otherwise,  but  whether  their  indebtedness  to  the  oom- 
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plaliuuifei  then  CEditod  did  Bot  appear.    Hia  only  tlUa  of  B*b  ftvOier  to  tlie 

was  deriTed  through  a  quit-claim  deed,  executed  to  him  bj  B  In  ISiO,  ii» 
rSlT^    ooBsummatioii  of  a  purchase  of  B*s  interoefc,  supposed  Ho  beallfeeatafte, 
made  in  good  fidth,  aad  for  a  'valuable  oonsldaratloa,  but  wtth  full 
knowledge  of  all  the  facta.   JSTeld;  that,  as  to  the  oomplaJnants,  the  farm  mnat 
be  deemed  the  property  d  B  and  subject  to  sale  to  Mtlsl^  their  judc;meBt. 
BftW.    <a) 


Appeal  from  chancery.  For  a  report  of  the  caBe  in  that 
court,  Bee  Walk.  (7A.,  471. 

In  Kovember,  1838,  the  complainants  recovered  a  judg- 
ment, npon  the  bond  and  warrant  of  attorney  dated  the  STtk 
day  of  June  previone,  against  Moses  B.  and  William  Savage,, 
as  partners,  for  $1,852.67  damages,  and  $21  costs,  on  whick 
an  execution  was  issued  and  returned  unsatisfied.  They  then, 
filed  their  bill  in  this  case  to  reach  and  have  applied  to  the- 
payment  of  their  debt,  a  certain  farm  in  Washtenaw  county, 
the  legal  title  of  which  was  in  Sophia,  the  wife  of  Moses  B^ 
Savage,  and  in  Moses  Savage,  his  father. 

The  facts  were  substantially  these :  Moses  B.  and  Sophia. 
Savage  were  married  in  October,  1835,  in  Kew  York,  wher& 
Sophia  then  resided.  She  was  at  that  time  a  widow,  with, 
one  child,  and  having  $1,500  of  her  own,  mostly  in  cash ;  it 
was  agreed  by  parol  between  her  and  Moses  B.  on  the  even- 
ing of  the  day  preceding  their  marriage,  that  he  should  take 
this  money,  and,  as  her  agent  or  trustee,  invest  it  in  real 
estate  in  Michigan,  in  her  name  and  for  her  benefit,  when- 
ever a  favorable  opportunity  offered;  and  a  part  of  the 
money  was  then  handed  to  him,  and  the  balance  a  short  time^ 
after  the  marriage.  On  the  27th  of  Kovember,  1837,  Moaes 
B.,  with  the  assent  of  his  wife,  purchased  for  her  the  undi- 
vided half  of  the  farm  in  controversy,  of  one  Keighley,  for 
$1,050,  and  paid  for  it  out  of  the  partnership  funds  of 
Moses  B.  and  William  Savage ;  and  the  deed  was  thereupon 
executed  by  Beighley  directly  to  Mrs.  Savage.  On  the  4th 
day  of  June,  1839,  the  other  half  of  the  farm,  with  her  appro- 
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bation  and  consent,  was  purchased  for  her,  of  one 
Phelps,  for  $1,500 ;  *and  a  conveyance  thereof  was  [318] 
thereupon  execnted  to  her  bj  Phelps.  Of  the  pnr- 
•chase  money,  $500  was  paid  down,  and  the  balance  secured 
by  a  mortgage  from  her  to  Phelps,  and  her  promissory  notes 
«igned  by  Moses  B.  as  her  snrety ;  which  notes  and  mortgage 
had  not  been  paid  at  the  time  of  the  filing  of  the  bill.  At 
the  time  of  the  purchase  from  Heighley,  the  firm  of  Moses 
B.  and  William  Savage  owed  sundry  debts  which  were  not 
«hown  to  have  been  secured  by  mortgage  or  otiierwise  ;  but 
whether  their  indebtedness  to  the  complainants  then  existed, 
-did  not  appear  in  the  case. 

In  May,  1840,  Moses  B.  executed  a  quit-claim  deed  of  all 
liis  interest  in  the  farm,  supposed  to  be  a  life  estate,  to  his 
father,  Moses  Savage,  who  had  knowledge  of  all  the  facts 
touching  the  title,  for  the  consideration  of  $700,  which  was 
paid  to  him,  and  applied  to  the  payment  of  his  individual 
-debts,  and  the  debts  of  the  firm  of  M.  B.  &  W.  Savage. 

The  bill  charged  that  the  purchases  from  Seighley  and 
Phelps  were  in  fact  made  by  Moses  B.  Savage,  and  the  con- 
veyances taken  in  the  name  of  his  wife,  for  the  purpose  of 
defeating  and  defrauding  his  creditors ;  and  that  the  convey- 
ance by  Moses  B.  to  his  father,  Moses  Savage,  was  made  for 
a  like  purpose.  The  defendants  answered  severally,  denyiug 
the  fraud  charged  against  them,  and  setting  forth  the  facts 
above  stated. 

On  the  hearing  before  him,  the  chancellor  made  a  decree 
^smissing  the  complainants'  bill;  from  which  decree  the 
complainants  appealed  to  this  court. 

A.  D.  Eraser,  and  A,  Da/vidson^  for  the  complainants : 

Ko  authorities  need  be  cited  to  show  that  the  wife's  money 

becomes  the  property  of  her  husband  by  the  marriage.   And 

the  settlement  by  the  purchase  of  the  Washtenaw  farm, 

been  made  long  after  the  marriage,  and  after  the 
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[319]  marital  rights  of  the  husband  to  his  wife's  money  *liad 
attached,  was  a  volnntary  settlement ;  and  the  husband 
having  been  indebted  at  the  time,  it  is  fraudulent  and  void 
as  to  his  creditors.  Post-nuptial  settlements,  where  the  hus- 
band was  indebted  at  the  time,  have,  in  every  instance,  been 
declared  fraudulent  and  void  as  against  creditors  :  JReade  v. 
Zwingstonj  3  Johns.  Ch,^  492,  500 ;  4  iS.,  450 ;  Saxton 
V.  Wheatoriy  8  W7ieat.j  229 ;  Bundle  v.  MurgatraycPs 
Assignees^  4  i?aK.,  304 ;  12  Serg.  dk  Ra/vole^  448 ;  3 
Desani.^  230;  2  NoU  dk  McCord^  544;  Richardson  v. 
SmdUwood^  4  Eng.  Cond.  Ch,j  262.  It  has  been  held  that 
such  a  settlement  is  to  be  presumed  fraudulent  as  against  all 
existing  debts,  without  regard  to  their  amount,  or  the  extent 
of  the  property  settled,  or  the  circumstances  of  the  party  :  1 
Story's  Eq.  Jur.,  350,  352,  354 ;  Ramdda  v.  Morgan,  12 
Ves.,  74 ;  1  Bay^  173  ;  3  Besau.,  233 ;  4  7d,  232 ;  Ath. 
on  Marr.  Sett.,  212 ;  2  Bro.  C.  (7.,  92.  The  parol  prom- 
ise before  the  marriage,  even  if  proved,  will  not  support  the 
settlement :  Zavender  v.  Blackstonej  2  Lev,,  146 ;  1 
Strange,  236 ;  Reade  v,  lA/oingston,  3  Johns,  Oh.,  488  ;  1 
Story^s  Ej.  Jur.,  §  374 ;  1  Eden,  55  ;  Izzard  v.  Izzardy  1 
Bail.  {S.  G.)  Eq.,  228 ;  1  Atk.,  15 ;  2  Id,  511,  600 ;  Sugd. 
on  Powers,  422,  423 ;  Ath.  on  Marr.  SeU.,  149 ;  R.  L. 
1833,  pp.  310,  342,  343,  §§  11,  113 ;  R.  &  1838,  p.  330, 
§  2,  p.  332,  §  2. 

Douglass  <&  Walker,  for  the  defendants,  dted  Reeve^s^ 
Bom.  Rd.,  176,  174 ;  2  P.  Wms.,  594 ;  Oancy,  441, 446, 
476,  477,  478 ;  6  Ves.,  759 ;  17  Id.,  171,  172 ;  9  Id,  193  ^ 
2  Id,  18 ;  3  Johns.  Oh.,  494 ;  2  Story's  Eg.  Jur.,  §  1370 ; 
2  Paige,  303;  Taggartv.  TalcoU,  2  Edu).  Oh.,  628. 

Goodwin,  J.,  delivered  the  opinion  of  the  court. 

[After  some  comments  upon  the  doubtful  and  conflict- 
ing statements  of  Moses  B.  and  Sophia  Savage  as  to 
the    agreement   to  invest    the    $1,500    of    her  money   in 
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real  ^estate  for  her  sole  use  and  benefit,  was  made  [320] 
before  or  after  their  marriage,  the  opinion  proceeds  :] 
Taking  it  then  as  established  bj  the  testimony  of  Moses  B. 
Savage,  that  this  agreement  was  made,  and  the  money 
received  in  pursuance  of  it,  anterior  to  the  marriage,  and 
that  the  purchase  of  the  Washtenaw  farm  was  made  out  of 
that  fund,  in  fulfillment,  in  whole  or  in  part,  of  the  agree- 
ment and  trust,  the  question  arises,  was  that  agreement  valid, 
and  will  it  support  the  transaction  as  against  the  complain- 
ants ?  And  if  that  agreement  by  parol  was  not  valid,  and 
cannot  be  given  in  evidence  against  the  complainants  to  sus- 
tain the  transaction,  then  was  the  purchase  of  the  farm  valid 
BB  a  settlement  upon  the  wife,  independently  of  the  previous 
agreement? 

It  has  long  been  the  well  established  doctrine  of  courts  of 
equity,  that  antenuptial  agreements  between  the  parties  to  a 
contemplated  marriage,  for  the  settlement  of  property  upon 
the  wife  to  her  separate  use,  are  valid  and  will  be  supported ; 
but  it  is  insisted  that  the  statute  of  frauds  requires  them  to 
be  in  writing,  and  that  if  they  are  not  so,  subsequent  settle- 
ments based  upon  them  cannot  be  sustained. 

Atherly,  in  his  learned  treatise  on  Marriage  Settlements, 
says  that  it  has  been  held  that  settlements  after  marriage  are 
good  against  creditors  and  purchasers,  though  resting  on 
mere  parol  agreements,  when  such  agreements  were  entered 
into  before  marriage ;  but  adds,  that  this  doctrine  has  been 
called  in  question,  and  that  he  does  not  see  how  it  can  pos- 
sibly be  sustained ;  for,  to  support  tl^e  settlement,  resort 
must  be  had  to  the  parol  agreement,  and  this  can  only  be 
proved  by  parol  evidence,  and  to  admit  parol  evidence,  in 
such  a  case,  would  be  completely  inconsistent  with  the  spirit 
and  design  of  the  statute  of  frauds :  P.  149.  See  also  Sicgd. 
an  JPowerSj  421,  422,  to  the  same  effect.  In  the  cases 
which  arose  before  the  *statute  of  frauds  of  Charles  II.,  [321] 
rendering  void  promises  in  consideration  of  marriage, 
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not  in  writing,  such  agreements,  and  settlements  in  pnrenance 
of  them,  were  snstainecL  Since  that  statute,  the  subject  has 
been  much  discussed,  and  the  cases  do  not  seem  to  be  alto- 
gether hannonious.  In  MontacuU  v.  Maxwelly  1  P.  Wms,^ 
618  ;  8.  a,  1  Str.,  236,  decided  in  1720,  the  wife  filed  a  bUl 
to  compel  her  husband  to  settle  her  own  estate  to  her  separate 
use,  setting  forth  a  parol  promise  before  marriage ;  a  plea  of 
the  statute  of  frauds  of  Charles  II.  was  interposed  and 
allowed.  The  bill  was  amended,  and  allegations  inserted  to 
show  fraud ;  and  thereupon  a  like  plea  directed  to  stand  for 
an  answer.  In  the  report  of  the  case  by  Strange,  is  a  dio- 
tv/nh  of  the  Lord  Chancellor,  that  such  parol  agreement  on 
marriage  will  support  a  settlement  made  in  pursuance  of  it 
after  marriage,  and  that  it  had  been  frequently  so  determined. 
Sugden,  in  his  treatise  above  cited,  refers  to  this  and  says : 
^^  It  is  apprehended,  however,  that  no  such  determination  vras 
ever  made."  In  Beav/numt  v.  Thorp^  1  Ye%,^  27,  decided  in 
1747,  a  settlement  by  the  husband  upon  the  wife,  after  mar- 
riage, which  was  attempted  to  be  supported  upon  a  previous 
promise,  was  held  a  voluntary  settlement  against  creditors. 
No  articles  were  recited  in  the  settlement,  and  the  case  arose 
upon  a  bill  filed  by  a  creditor  seeking  to  avoid  it.  In  Spur- 
geon  v.  Collier^  .Eden,  50,  decided  in  1758,  the  question 
arose  in  a  different  form,  and  was  distinctly  decided.  Collier 
settled  an  estate  upon  his  niece  and  her  husband,  alleged  to 
be  in  pursuance  of  an  agreement  made  with  the  husband 
before  and  in  consideration  of  the  marriage.  This  settle- 
ment was  impeached  by  a  creditor.  The  lord  keeper 
decided  that  the  original  agreement  was  not  proved;  and 
that  if  proved  it  would  not  better  the  case.  He  remarked,  that 
since  the  statute,  the  husband  could  have  no  remedy 
[322]  on  the  agreement ;  and  that  in  that  *case  "  the  settle- 
ment was  voluntary,  for  it  could  not  be  compelled ;  it 
was  made  to  a  person  having  no  right  to  demand,  for  where 
there  is  no  remedy  there  is  no  right."    And  he  adds  that,  "  if 
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such  parol  agreement  conld  give  effect  to  a  eubsequent  settle- 
ment, it  would  be  a  dangerous  blow  to  the  statute."  This 
view  is  equally  applicable  where  the  agreement  is  between 
the  parties  to  the  marriage;  the  danger  and  the  mischief 
•designed  to  be  met  and  prevented  by  the  statute  are  the  same 
in  either  case.  In  Ihmdas  v,  DutenSj  1  Vea.y  196,  decided 
in  1790,  Lord  Thurlow,  by  an  interrogatory  to  the  solicitor- 
general,  intimated  that  a  settlement  after  marriage,  reciting  a 
previauB  antenuptial  pwroL  agreemeat^  would  be  good ;  the 
solicitor-general  replying  that  he  thought  not.  In  another 
report  of  this  case  f  oimd  in  Cox^s  Cases,  the  lord  chancellor 
is  reported  to  have  decided  the  question  in  favor  of  the  set- 
tlement. What  was  the  point  actually  decided  seems  to  be 
left  in  doubt.  In  RamdaU  v.  May,  12  Ves,y  67,  decided  in 
1806,  the  master  of  the  rolls  expressed  the  opinion  that  such 
a  promise,  though  recited  in  the  settlement,  would  not  be 
good  as  against  creditors.  He  states  that  there  are  cases 
to  the  contrary,  and  notices  Dundas  v.  Dutens,  and  the 
intimation  given  by  Lord  Thurlow,  but  refers  to  the  point  as 
undecided.  In  Reade  v,  Livvngston,  3  Johns,  Gh.^  481, 
Chancellor  Keut  reviews  the  authorities  upon  the  subject 
and  arrives  at  the  conclusion,  that  where  there  is  no  recital  of 
a  previous  antenuptial  agreement,  the  settlement  cannot  be 
supported;  and  expresses  an  opinion  that  even  with  such  a 
recital,  the  reason  and  policy  of  the  case,  and  the  weight  of 
authority  are  against.  He  refers  to  all  of  the  cases  above 
cited  except  that  of  Spurgeon  v.  CoUier,  which  seems  to  have 
escaped  his  observation.  In  the  case  before  us,  no  recital  of 
any  previous  agreement  appears,  but  it  is  a  purchase  made  by 
the  husband,  and  a  conveyance  thereupon  made 
directly  to  *the  wife.  Upon  authority,  then,  I  think  [323] 
the  antenuptial  agreement  in  this  case  clearly  within 
the  statute  of  frauds  {R.  Z.  1833,  jp.  342,  §  10) ;  and  I  can- 
not see  why  it  would  not  be  so  even  if  there  were  articles 
of  settlement  reciting  it.     As  against  creditors  it  would  be 
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but  the  declaration  of  the  parties  to  it ;  and  I  cannot  see  how 
their  after  declaration  of  a  previous  alleged  agreement  can 
be  more  effectual  against  creditors  in  this  form  than  in  any 
other.  In  either  case,  to  establish  it,  resort  must  be  had  to 
proof ;  and  this  must  be  by  parol,  which  is  against  the  object 
and  intent  of  the  statute.  Justice  Story,  in  treating  of  this 
subject  in  his  Commentaries  on  Equity,  §  374,  says :  "  The 
strong  inclination  now  seems  to  be,  to  consider  such  a  settle- 
ment incapable  of  support  from  any  evidence  of  a  parol 
contract" 

It  is  conceded  that  at  the  time  of  the  alleged  agreement^ 
and  also  of  the  settlement,  similar  statutes  of  frauds  were  in 
force  in  Kew  York  and  in  this  state ;  no  question,  therefore, 
as  to  the  lex  locij  arises. 

It  is  said,  however,  that  the  wife's  money,  and  not  merely 
the  marriage,  constituted  the  consideration.  How  sot 
Independently  of  the  promise,  this  would,  by  the  mar- 
riage, pass  to  the  husband  and  become  his.  He  would  be 
entitled  to,  and  receive  possession  of  it,  as  his  own  abso- 
lutely. The  e£ect  of  the  agreement  is,  not  to  give  him  the 
possession,  for  that  he  would  have  without  it,  but  to  divest 
him  of  his  marital  right  over  it,  and  of  all  benefit  from  it. 
In  consideration  of  the  marriage  he  agrees  to  part  with  the 
property  conferred  by  the  law  as  incident  to  it,  and  to  make 
the  settlement.  Suppose  the  money  placed  in  the  hands  of 
a  third  person,  instead  of  the  husband,  to  invest  for  the 
wife's  separate  use.  If  done  before  marriage,  without  the 
knowledge  and  consent  of  the  proposed  husband,  it  would  be 
a  fraud  upon  his  marital  rights,  and  would  not  affect 
[324]  them ;  the  money  would,  *nevertheless,  be  his.  Sup- 
pose he,  then,  agrees  with  the  proposed  wife  that  a 
third  person  shall,  as  her  trustee,  invest  it  for  her  benefit ; 
what  is  the  consideration  ?  Not  the  money ;  he  has  it  not ; 
that  goes  into  the  hands  of  the  trustee  for  the  wife's  separate 
use.     The  marriage,   and  that  only,   is  the  consideration. 
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How  does  the  case  diflfer  when  the  hnsband  himself  receives 
the  money  under  the  agreement,  and  becomes  the  trustee  ? 
Only  in  this,  that,'  in  addition  to  his  renouncing  his  marital 
rights  over  it,  and  personal  benefit  from  it,  he  also  assumes 
the  burden  of  the  trust.  The  fact  that  he  does  so,  precludes 
that  the  money  is  the  consideration.  She  might  decline  the 
marriage  and  retain  the  money,  unless  he  would  consent  to 
the  proposed  settlement.  If  he  does  so  consent,  he,  in  con- 
sideration of  the  marriage,  parts  with  a  portion  of  the 
rights  incident  to  it,  which  the  law  would  otherwise  confer 
upon  him. 

In  the  case  of  Izza/rd  v.  Izsard,  1  Banhfa  Eq.^  228, 
decided  in  1831,  the  court  of  appeals  of  South  Carolina 
expressly  applied  the  doctrine  to  a  case  where  there  was  an 
alleged  parol  agreement  before  marriage  to  settle  upon  the 
wife  her  own  personal  property,  holding  a  subsequent  settle- 
ment void  against  creditors. 

The  case  of  TaggaH  v.  Taloott^  2  Edw,  Oh.^  628,  decided 
in  New  York  by  Vice-Chancellor  McCoun,  in  1836,  is  cited 
by  the  defendants'  counsel.  That  case  is,  in  some  respects, 
analogous  to  the  present,  but  in  other  respects  it  is  different. 
Kg  question  was  made  or  arose  in  it,  in  regard  to  the  statute 
of  frauds.  The  husband,  in  1829,  received  from  his  wife's 
father  $3,945,  and  placed  the  same  to  the  credit  of  the 
father  on  his  books,  with  the  understanding  that  it  was  to  be 
her  separate  property,  and  all  furniture  purchased  with  it 
was  to  be  carried  to  the  account  of  this  fund,  as  her  sole 
property.  Household  furniture  was  purchased  with 
the  money,  and,  upon  a  creditor's  bill  ^against  the  [325] 
hnsband,  the  wife  petitioned  to  be  protected  in  the 
enjoyment  of  the  furniture  as  her  separate  property ;  and  the 
petition  was  granted.  This,  as  I  understand  the  case,  was  a 
gift,  subsequent  to  the  marriage,  by  the  father  of  the  wife, 
to  her  separate  use,  so  placed  by  him  in  the  hands  of  the 
husband.     Of  course  the  husband  was  held,  according  to  the 
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principles  of  courts  of  equity,  to  be  a  trustee  for  the  wife. 
If  the  money  had  belonged  to  the  wife  at  the  time  of  the 
marriage,  the  question  would  have  been  different ;  and  then, 
I  think,  the  case  would  have  been  within  the  decision  of 
Chancellor  Kent  in  Reade  t?.  Li/ovngstan. 

The  conclusion  to  which  I  have  arrived,  then,  is  that  the 
parol  agreement  antecedent  to  the  marriage,  cannot  be  set  up 
to  support  the  transaction  of  1837,  as  against  creditors,  and 
that,  consequently,  it  must  be  considered  unconnected  with 
that  agreement. 

The  next  question,  then,  is,  can  this  be  supported  as  a 
settlement  after  marriage  ?  In  other  words,  can  a  po6t-nap> 
tial  settlement,  not  founded  on  a  previous  antenuptial  agree- 
ment, or  any  valuable  consideration  at  the  time  of  making  it, 
be  sustained  against  creditors  ?  Upon  this  subject  the  law 
has  been  much  considered  and  is  well  settled.  It  is  that 
where  the  husband  is  indebted  at  the  time  of  making  the 
settlement,  it  is  void  as  against  both  existing  and  subsequent 
creditors ;  that  either  class  of  creditors  may  avoid  it  by  show- 
ing that  the  settler  was  indebted  at  the  time  of  making  it, 
with  the  distinction,  however,  that  in  respect  to  subsequent 
creditors  the  presumption  of  fraud  may  be  repelled  by  cir- 
cumstances ;  that,  if  the  settler  is  not  indebted  at  the  time, 
the  settlement  is  valid  as  against  them,  unless  actual  fraud 
appears,  as  by  his  thus  divesting  himself  of  his  property  with 
a  view  of  contracting  debts ;  which  would  be  clearly  evinced 

by  his  shortly  after  incurring  debts,  and  evading  their 
[326]   payment.     The  only  *question  which  seems  to  remain 

in  doubt  or  unsettled  is,  as  to  what  circumstances  will 
repel  the  presumption  of  fraud,  where  the  settler  was  in  debt 
at  the  time,  and  the  settlement  is  sought  to  be  avoided  by 
subsequent  creditors.  That  the  debts  then  owing  were 
secured  by  mortgage,  or,  in  the  settlement,  have  been  held  to 
be  such  circumstances.  As  to  what  others  are  sufficient 
seems  not  to  be  precisely  settled.     The  doctrine,  as  above 
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stated,  is  laid  down  in  Atherly  on  Marriage  Settlements,  and 
in  Story's  Commentaries  on  Equity  in  the  chapter  on  con- 
structive  frauds,  and  it  k  fully  snstained  by  the  current  of 
English,  and  generally  by  the  American  cases,  many  of  which 
have  be^i  referred  to  by  the  appellants  in  their  brief ;  and  it 
seems  to  be  so  well  settled  that  a  particular  reference  to  these 
cases  is  unnecessary.  They  are  collected  and  reviewed  by 
ChaDcellor  Kent  in  his  elaborate  opinion  in  Reade  v.  Liv- 
inggton,  before  cited,  and  by  Chief  Justice  Marshall  in  Scux- 
ton  V.  WheaUmy  8  Wheat.y  229 ;  5  Fet.  Cond.y  4:19.  These 
cases  have  mostly  arisen  under  the  provisions  of  English  and 
American  statutes  against  fraudulent  conveyances,  affirmatory 
of  the  common  law,  and  essentially  like  those  contained  in 
our  statutes  of  1833  and  1838  ;  and  from  the  same  authori- 
ties which  establish  the  general  doctrine,  it  is  found  that  the 
creditor  who  seeks  to  avoid  the  settlement,  must  prove  that 
the  settler  was  indebted  at  the  time  he  made  it ;  and  the  set- 
tlement will  prevail  if  it  is  left  in  doubt  whether  the  debt  of 
the  creditor  seeking  to  impeach  its  validity,  was  contracted 
anterior  or  subsequent  to  the  settlement :  ^th.  an  Ma/rr^ 
8et.y  220 ;  White  v.  Sampson^  3  Ath^  410 ;  StepJien  v^ 
Olwey  2  Bro.  Ch.  Cos.,  92  * 

*XJpon  the  facts  presented  in  this  case,  how  stands  [327} 
the  transaction  of  November  22,  1837  f  The  judg- 
ment was  rendered  in  November,  1838,  upon  a  warrant  of 
attorney  executed  in  June  of  the  same  year.  The  bill,  as 
originally  filed,  merely  set  forth  the  judgment  and  execution 
upon  it,  but  not  the  time  of  the  creation  of  the  debt.    Mosea 


•The  American  authoiitieB  on  the  subject  of  volontary  coQTeyanoea,  are  collected 
In  American  Leadingr  Caaes  (Vol.  1,  pp.  1-40).  On  page  06  the  authors  say  that  "  the^ 
nde  genmraUy  eatabllahed  in  this  country,  may  be  taken  to  be,  that  a  voluntary  post- 
nuptial settlement  on  a  wife  or  children,  will  be  good  if  the  husband  be  not  in  debt  at 
the  time,  or  the  settlement  be  not  disproportionate  to  his  means,  taking  into  vidw  hia. 
debts  and  situation;  in  short,  if  it  be  bona  flde^  reasonable,  and  clear  of  any  intent,, 
actual  or  constructive,  to  defraud:  Picquet  v.  Swan,  4  Mason,  444,  461;  Qassett  v. 
Grout,  4  Mete.,  486,  488."— Reportbr. 
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B.  Savage  answered,  and  after  his  answer  the  bill  was 
amended  so  as  to  charge  the  several  conveyances  of  the 
Washtenaw  property  to  have  been  made  subsequently  to  the 
indebtedness  to  the  complainants,  and  with  the  intention  of 
defrauding  the  complainants,  and  other  creditors.  Moses  B. 
made  no  further  answer,  and  the  amendments  do  not  appear 
to  have  been  taken  j}ro  confesso  against  him.  Mrs.  Savage, 
in  her  answer,  admits  the  judgment  and  execution,  but  is 
silent  as  to  the  allegation  of  the  previous  indebtedness. 
When  the  answer  is  silent  as  to  a  fact  alleged,  which  is 
charged  to  be  within  the  personal  knowledge  of  the  defend- 
ant,  or  is  of  such  a  nature  that  it  is  presumed  to  be  so,  the 
fact  is  deemed  admitted ;  otherwise  not.  Now,  this  fact  is 
not  charged  as  within  the  personal  knowledge  of  Mrs.  Savage, 
nor  is  it  such  a  fact  as  will  be  presumed  to  be  so,  and  there- 
fore it  cannot  be  regarded  as  admitted  by  her.  What  then  is 
the  proof?  When  the  indebtedness  accrued,  the  evidence 
does  not  show.  It  appears  from  the  examination  of  Moses  B. 
that  it  existed  in  June,  1838,  and  that  on  the  27th  of  that 
month  the  warrant  of  attorney  was  executed ;  also,  that  Mr. 
Wood,  one  of  the  complainants,  was  in  Monroe  during  that 
month,  to  see  him  in  regard  to  it.    He  states  that  at  the  time 

of  a  sale  of  property  to  his  father,  in  May,  1838,  judg- 
[328]   ment  had  not  been  rendered,  or,  as  he  recollected,  *suit 

commenced.  For  aught  that  appears  the  debt  might 
have  been  contracted  after  November  22,  1837.  Then,  as  to 
the  other  debts :  From  the  whole  of  the  testimony  of 
Moses  B.,  we  think  the  conclusion  is  irresistible  that  he 
was  indebted  to  sxmdry  other  creditors  besides  the  complain- 
ants, at  the  time  of  the  conveyance  by  Baleigh,  although, 
through  the  inadvertence  of  counsel,  doubtless,  in  not  elicit- 
ing the  facts  fully  on  his  examination,  he  does  not  state 
directly  or  expressly  that  he  was  so  indebted.  Is  there  any 
circumstance  to  repel  the  presumption  of  fraud  arising  from 
the  fact  of  the  existence  of  such  indebtedness?    There  is 
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none.  There  is  no  evidence  to  show  that  those  debts  were 
secured  by  mortgage,  or  otherwise ;  indeed,  we  must  infer 
from  the  facts  in  evidence  that  they  were  not.  It  follows, 
then,  that  the  settlement  of  November  22,  1837,  by  the 
Kaleigh  purchase,  is  fraudulent  in  respect  to  creditors,  and 
must  be  so  held. 

As  to  the  purchase  of  Phelps  in  1839,  that  was  clearly  void, 
under  the  first  branch  of  the  rule  above  stated  relative  to  vol- 
untary settlements,  as  it  was  made  after  the  complainants 
had  obtained  their  judgment 

Now,  as  to  the  conveyance  of  the  "Washtenaw  farm  to 
Moses  Savage  in  1840.  First,  in  relation  to  the  alleged 
fraud.  There  are  certainly  some  circumstances  of  suspicion. 
Moses  visited  his  son,  Moses  B.,  at  Monroe,  in  1839,  and 
must  have  acquired  some  knowledge  of  his  indebtedness, 
though  in  his  answer  he  denies  any  knowledge  of  the  judg- 
ment in  favor  of  the  complainants.  After  the  purchase, 
Moses  B.  let  the  farm  to  Phelps,  and  received  the  proceeds, 
a  part  of  which  he  applied  in  improvements  upon  the  farm, 
and  a  part  to  his  own  use.  He  also  kept  some  stock  upon  it 
in  conjunction  with  Phelps.  He  states  that  he  acted  as  the 
agent  of  his  father,  and  that  what  he  reserved  to  his  own  use 
was  not  more  than  a  compensation  for  his  agency.  It 
is  in  proof,  however,  *that  the  sale  was  made  to  pro-  [329] 
vide  money  for  the  payment  of  certain  debts  of 
Moses  B.,  and  that  the  consideration  money  was  paid,  and 
wafl  in  fact  applied  to  the  payment  of  those  debts.  It  does 
not  appear  that  the  consideration  was  at  all  inadequate,  even 
if  Moses  B.  possessed,  as  was  supposed,  a  life  estate  in  the 
farm.  A  sale  to  pay  creditors,  with  actual  payment  to  them, 
can  hardly  be  supposed  to  be  fraudulent  as  to  other  creditors ; 
and  it  appears  to  me  that,  with  these  facts,  the  circumstances 
of  suspicion  are  not  sufficient  to  authorize  us  to  say  that  the 
sale  was  fraudulent. 

But  then  the  question  arises,  what  interest  did  Moses  B., 
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the  husband,  convey  on  his  own  part,  or  on  the  part  of  hi» 
wife  Sophia  ?  It  is  insisted  that  the  settlement  was  to  her 
sole  and  separate  nse.  If  so,  in  equity,  the  husband's  right 
over  it  would  be  divested,  and  the  settlement,  though  invalid 
as  it  respects  creditors,  is  valid  as  between  the  parties.  The 
deeds  to  Mrs.  Savage  are  not  before  us,  and  whether  they  are 
to  her  separate  use  on  their  face  does  not  expressly  appear  ; 
but  from  the  answers  and  the  testimony,  such  seems  to  have 
been  the  nature  and  character  of  the  settlement  ITow,  what 
interest  passed  by  the  conveyance  to  Moses  Savage  ?  If  the 
land  was,  as  between  the  husband  and  wife,  the  separate 
property  of  the  wife,  and  she  was  entitled  to  the  usufruct,, 
the  conveyance  passed  only  the  husband's  interest ;  and  this, 
would  be  nothing  in  equity,  if  it  appeared  on  the  face  of  the 
deed ;  and  even  if  not,  yet,  upon  the  facts  insisted  upon  by 
Moses  B.,  and  Sophia,  it  would  be  nothing ;  for,  if  a  legal 
life  estate  remained  in  him,  it  would  yet,  in  equity,  be  in 
trust  for  her  benefit,  and  only  thus  could  Moses  Savage  take 
it ;  and  all  that  was  conveyed  to  and  held  by  and  for  Mr& 
Savage,  is,  under  the  principles  we  have  adverted  to,  for 
the  benefit  of  creditors,  and  would  so  pass  to  Moses  Sav- 
age, if  the  trust  appeared  on  the  face  of  the  deed,. 
[830]  *or  he  had  notice  of  it.  Now,  in  his  answer,  he  also- 
sets  up  the  same  facts,  but  more  briefly,  insisted  upon 
by  Moses  B.  and  Mrs.  Savage,  viz.,  that  "  Mrs.  Savage  had 
placed  $1,500  of  her  own  funds  in  the  hands  of  her  husband, 
in  trust  solely  to  be  invested  in  real  estate  in  Michigan  for 
her  benefit  and  in  her  name;"  and  then,  after  stating  that 
the  land  was  purchased  with  these  funds,  he  adds,  ^^that  the 
same  was  deeded  to  her  directly,  in  furtherance  and  pursu- 
ance of  said  trust,  and  by  her  accepted  in  pursuance  and  ful- 
fillment of  said  trust."  He  also  goes  on  to  state  that  he  knew 
that  the  interest  he  purchased  was  only  such  as  Moses  B.  held 
as  the  husband.  Now,  the  parol  agreement  being  void  as 
against  creditors,  and  all  three  of  these  defendants  agreeing 
sdu 
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9B  to  the  fi^  that  the  land  waB  held  as  above  stated,  if  all 
the  interest  which  Moses  B.  and  his  wife  held,  was,  in  respect 
to  creditors,  a  trust  for  their  benefit,  then  it  follows  that 
whatever  interest,  if  any,  Moses,  the  father,  acquired  by  the 
deed  of  the  husband,  must  be  subject  to  the  same  trust.  I 
have  arrived  at  this  conclusion  with  some  hesitation.  It 
appears  to  me  the  most  difficult  question  of  the  case,  and  it 
was  not  fully  presented  on  the  argument.  But  if  the  land 
as  between  Moses  B.  and  his  wife  was  the  wife's  separate 
property,  but  subject  to  the  claims  of  creditors,  and  the  father 
took  only  as  the  husband  held  (if  he  held  any  thing  at  all),  it 
aeems  to  me  that  this  is  the  necessary  result. 

The  conclusion,  then,  is,  that  the  decree  of  the  chancellor 
should  be  reversed,  and  a  decree  entered  declaring  the  Wash- 
tenaw farm,  in  respect  to  creditors,  the  property  of  the 
defendant  Hoses  B.  Savage ;  and  that  the  right,  title  and 
interest  held  by  him  and  his  wife,  and  also  that  .held  by 
Moses  Savage,  under  the  deed  to  him  of  Hay,  1840, 
be  sold  to  satisfy  the  amount  due  upon  the  judgment  of 
the  complainants ;  the  sale  of  the  imdivided  half 
*to  be  subject  to  the  mortgage  to  Phelps  for  the  pur-   [331] 

chase  money. 

Decree  acoardmgly. 

*Tlie  facte  and  thaopinlon  of  the  oourt  reHaHsiDg  to  one  branch  of  this  case,  which 
iBvolyed  the  qoestlon  of  the  Talidity,  as  against  the  complainants,  of  a  conveyance 
hr  Ifoses  B.  and  WUUam  Savage  to  their  father,  Moses  Savage,  In  Xaj,  1888,  of  cer- 
tain property  In  Monroe,  have  becm  entirelj  omitted  in  this  report,  as  neither  involve 
Ing  nor  determining  any  legal  principle;  hut  the  case  as  decided  in  the  court  of 
ciuuMseiy,  is  reported  In  foil  fai  Walk.  Ch.,  471.  As  to  this  oonvejaaoe^  the  deoree  flC 
tte  etianoelVwr  snstafning  ite  validity,  was  affirmed  liy  this  court 

Voft.  n.  81  wa 
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Bostwiok  ▼•  Dodge. 

B.,  against  whom  D.  had  recovered  a  judgment  in  the  dr- 
cait  court,  removed  the  cause  into  thin  court  bywrit  of  error; 
soon  afterwards  he  applied  for  and  obtained  his  discharge 
under  the  bankrupt  law  of  1841,  D.  proving  the  judgment 
as  a  claim  against  his  estate  in  bankruptcy.  Supposing  that 
by  these  proceedings  the  judgment  had  been  ipw  facto  dis- 
charged, and  that  nothing  remained  to  be  done  to  prevent  its 
afllrmance,  B.  neglected  to  advise  with  or  instruct  his  attor- 
ney, who,  after  the  discharge  in  bankruptcy,  and  in  ignor- 
ance of  it,  moved  the  cause  on  to  a  hearing  in  this  cour^ 
where  the  judgment  below  was  affirmed  {fee  1  Doug.,  416), 
and  execution  issued  thereon.  B.  now  moved  that  the  execu- 
tion be  perpetually  stayed. 

The  court,  holding  B.'s  n^lect  to  avail  himself  of  the  di^ 
charge  before  the  judgment  of  affirmance,  to  be  satisfactorily 
explained,  granted  the  motion,  on  the  terms  of  his  paying 
the  costs  of  all  the  proceedings  in  thiscourt.    (a) 


[832] 

^EUxabeUi  Weloh  ▼•  AleTaniim*  H.  Stoweli,  Jotan  V.  Bii6lile» 

and  Henry  Myers. 

Hm  itatate  (S.  L.  IflSt,  p.  40^  1 8),  empoworlii^  the  oommon  oonnoll  of  the  dUBf  of 
Detroit  **toinalceall8iiefab7-law8  and  onHnanoee  m  maj  be  deemed  ezpedtenk 
for  the  puipooe  of  preveiitiiig  and  ■opprnwring  booaea  of  ffl-ftena  vttfaln  the 
llmlti  of  the  oitj,**  doea  not  authorise  the  cnmnwn  coancO,  IqrordinAnceand 
reaohition,  to  re<ialre  the  oily  mamhal  to  demoHah  •  honae  oooupiad  aa  a  houaa  of 
ill4ame,  and  adjudged  by  anch  oounoll  to  be  a  oommoa  nulianoe.    (5) 

(a)  Affirmed:  Parka  ▼.  Goodwin,  IKich.,  85,  grantinflr  the  aame  relief  to  a  pArtjtrhe 
had  0iofie  tknmgik  hamtoruptof/  between  the  argument  and  the  deolaton  of  the  oanaa  la 
this  ooQiC. 

(6)   See  Brady  r.  N.  W.  Ina.  Oo.,  U  Mich.,  4S9.    Per  Cakpbbll,  J. 
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KatShar  have  indliiduali  the  ri^t  to  abate  the  nuiaanoe  ooeasioned  by  the  oocapatfon 
cl  a  bnfldlng  ae  a  honaeoC  ill-tame,  by  demoUshinff  the  buildlii«r. 

Jl  wenie  that  the  ixmer  to  abate  antilsanoe  Is  limited  to  the  rem<ma  of  that  in  whi^ 
the  nuiaanoe  oonaistB. 

iTMlietment  of  the  off eadera  Is  ttie  appropriate  remedj,  both  at  common  law  and  under 
the  statute,  for  the  suppression  of  houses  of  ffl-ftune. 

Case  reserved  from  the  "Wayne  circuit  court.     This  was  an 
4ictioii  of  trespass  for  demolishing  a  dwelling-house  in  the 
city  of  Detroit,  owned  and  occupied  by  the  plaintiff,  Eliza- 
beth Welch.     At  the  trial  in  the  circuit  court,  the  jury 
returned  a  special  verdict,  by  which  they  found  that  the  trea- 
pass  had  been  committed  by  the  defendants  as  alleged  in  the 
declaration ;  but  that,  at  the  time,  the  house  was,  and  for 
inore  than  ten  years  previously  had  been,  occupied  by  the 
plaintiff  as  a  house  of  ill-fame,  and  that  it  was  a  common 
nuisance.     They  further  found  that,  on  the  16th  of  Septem- 
ber, 1836,  and  before  the  trespass  alleged,  the  common  coun- 
cil of  the  city  of  Detroit  passed  an  ordinance,  to  the  effect 
that,  when  any  house  or  building  within  the  limits  of  the 
eily,  occupied  or  kept  as  a  house  of  ill-fame,  should   be 
deemed  by  the  common  council  to  be  a  common  nuisance,  it 
should  be  competent  for  such  common  council  to  abate  such 
nuisance  by  ordering  such  house  or  other  building  to 
be  pulled  down  and  removed,  *at  the  expense  of  the   [333] 
owner,  proprietor,  or  occupant  thereof,  at  the  discre- 
tion  of  the  common  council.    That  afterwards  the  said  com- 
mon council,  by  resolution  duly  adopted,  ordered,  adjudged, 
and  declared  the  dwelling-house  of  the  plaintiff,  described  in 
the  declaration,  to  be  such  common  nuisance,  and  empow- 
ered and  directed  the  city  marshal  to  proceed  with  sufficient 
force  and  apparatus,  to  demolish  the  same;  and  that  the 
alleged  trespass  was  committed  by  the  defendants,  while 
acting  in  obedience  to  this  resolution — Stowell  being,  at  the 
time,  marshal,  and  Buehle  one  of  the  aldermen  of  the  city, 
and  Myers  assisting  at  the  request  of  StowelL 
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Tbe  qnestion  of  whether,  upon  facts  thus  found,  the 
defendants  were  justified  in  pulling  down  the  house  of  the 
plaintifE,  was  reserved  by  the  presiding  judge  for  the  opinioa 
of  this  court 

Oeorge  C.  Bates j  and  C.  Tryon^  for  the  plaintifE. 

2>.  E.  Hwrbw^h^  city  attorney,  and  A.  D.  FtcueTj  for 

defendants. 

WmppLB,  J.,  delivered  the  opinion  of  the  court 

The  third  section  of  ^^  An  act  to  amend  ^  an  act  entitled 
an  act  relative  to  the  city  of  Detroit, ' "  approved  June  29, 
1882  {&  L.  1832,  p.  40),  confers  upon  the  comm(Hi  council  of 
the  city,  '^full  power  and  authority  to  make  all  Buch 
by-laws  and  ordinances,  as  may  by  the  said  conmion  coun- 
cil be  deemed  expedient,  for  effectually  preventing  and 
suppressing  all  disorderly  houses,  and  houses  of  iU-fame, 
within  the  limits  of  said  city." 

Under  this  grant  of  power,  the  conunon  coxmcil,  on 
the  16th  September,  1835,  adopted  an  ordinance  entitled 
'^  An  ordinance  to  suppress  disorderly  houses  and  hoosefr 
of  ill-fame. 

The  first  section  of  this  ordinance  provides,  that 
[334]  ^any  ^person  or  persons  who  shall,  within  the  limits 
of  the  city  of  Detroit,  keep  a  disorderly  or  ill-gov- 
erned house  or  place,  or  a  house  for  the  resort  of  persons 
of  evil  name  or  fame,  etc,  shall,  on  conviction  thereof 
before  the  mayor's  court  of  said  city,  be  punished  by  fine 
and  impi-isonment  or  either,  at  the  discretion  of  the 
court,"  etc 

The  second  section  provides  that,  ^^  when  any  such  honse 
or  building,  so  occupied,  shall  be  deemed  by  the  common 
council  to  be  a  common  nuisance,  it  shall  be  competent  for 
said  common  council  to  abate  such  nuisance  by  ordering  such 
house  or  other  building  to  be  puUed  down  and  removed,, 
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at  the  expense  of  the  owner,  proprietor  or  occnpant  thereof, 
at  the  discretion  of  such  common  council." 

In  the  case  of  Slcmghter  v.  The  People^  these  pro- 
visions *of  the  act  of  the  legislature,  and  of  the  [335] 
ordinances  of  the  city,  were  fully  considered  by  this 
<50urt;  and  we  then  determined  that  the  sujnmary  convic- 
tion of  the  plaintiff,  under  the  first  section  of  the  ordinance, 
was  void,  as  being  repugnant  to  that  provision  of  the  consti- 
tution which  declares  that  ^^no  person  shall  be  held  to 
answer  for  a  criminal  offense^  unless  on  the  presentment  or 
indictment  of  a  grand  jury,  except,"  etc.  The  question  now 
arises  whether,  under  the  general  grant  of  power  contained 
in  the  act  of  29th  June,  1832,  and  the  facts  in  this  case,  the 
defendants  were  justified  in  pulling  down  the  house  of  the 
plaintiff.  In  order  to  determine  this  question,  we  must 
examine  into  the  validity  of  the  second  section  of  the  ordi- 
nance above  referred  to.     It  is  undeniable,  that  the  act 


^FoUowing  tea  report  of  the  cose  here  oited,  which  was  decided  at  the  JaniuuT 
tenn,  184S,  of  the  Sapreme  Ooart— Present:  Wm.  A  Flrohsb,  OL  J.,  and  MoBW.fi, 
Wbzfplb  and  Bavsox,  Justices: 

Jahbs  Slauohteb  v.  The  Pboplb. 

Keeping  a  hoose  of  ill-fame,  te  a  criminal  offense  within  the  meaning  of  article  1, 
1 11,  of  the  oonstltutlon  of  the  state,  which  declares  that  "  no  person  shall  be 
held  to  answer  for  a  criminal  offense,  unless  on  presentment  of  a  grand  Jury; 
except,**  etc. 

J2«Id,  aooordlnglj,  that  an  ordinance  of  the  common  council  of  Detroit,  prescribing 
the  punishment  for  keeping  a  house  of  ill-fame  within  the  limits  of  the  city,  and 
proTidlng  for  the  trial  and  conviction  of  offenders  by  the  mayor^s  court,  where 
the  proceedings  are  by  complaint,  without  presentment  of  a  grand  jury^  was 
unconstitutional;  and  that  a  summary  conviction,  by  the  mayor's  court,  for  a 
violation  of  thte  ordinance,  was  void. 

Certiorari  to  the  mayor's  court  of  the  dtj  of  Detroit.  Summary  proceedings  by 
complaint,  wlthoat  Indictment,  having  been  Instituted  against  James  Slaughter,  in 
the  maycff's  court  for  keeping  a  house  of  iU-fame,  within  the  limits  of  the  city  in 
violation  of  an  ordinance  of  the  common  council  of  the  city,  he  was  tried  and  oon^ 
vtcted  by  that  court,  and  sentenced  to  pay  a  fine  of  one  hundred  dollars.  To  reverse 
tlito  JndgBMnfe,  Slan^ter  sued  out  thte  writ  of  eertiorari. 
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referred  to  has  invested  the  common  conncfl  with 
[336]   large  ^discretionary  powers ;   but  it  is  onr  duty  to> 

ascertain  the  intention  of  the  legislature,  and  to  give 
effect  to  such  intention,  provided  we  can  do  so,  without  vio- 
lating those  wise  and  salutary  rules  by  which  courts  are 
guided  in  the  construction  of  statutes.  *  Is  it,  then,  fair  to 
presume  that  the  legislature  ever  contemplated  conferring 
upon  the  common  council  the  authority  to  demolish  a  house 
to  which  persons  of  evil  name  may  resort  ?  It  is  a  sound 
rule  in  the  construction  of  statutes,  that  general  words  may 
be  restrained  or  enlarged,  so  as  to  effectuate  the  intention  of 
the  law  maker ;  so,  where  a  general  authority  to  legislate 
over  a  subject  is  conferred  by  the  sovereign  power  npon  a 
subordinate  political  corporation,  it  is  always  presujned  that 
their  legislation  will  conform,  as  far  as  practicable,  to  the 

legislation  of  the  state,  on  the  same  subject  matter ; 
[337]   *that  no  new  or  extraordinary  remedies  for  suppress- 

C  Dryon^  and  0«»rg€  C,  Batet,  for  the  plaintiff  in  error. 

D.  E.  Harbaugh^  city  attorney,  and  A.  D.  J^Vtuer,  for  the  people. 

Whxfplb,  J.,  delivered  the  opinion  of  the  court. 

It  is  insisted,  as  a  ground  for  reversing  the  judgment  of  the  mayor^s  coorf,  that  tfa» 
offense  of  keeping  a  house  of  ill-fame,  is,  both  by  common  law  and  the  statute  oC 
this  state,  a  criminal  offenae;  and,  inasmudx  as  the  party  was  tried  without  thfr 
Intervention  of  the  grand  juiy,  the  proceedings  are  irr^^ular  and  void. 

Withrespect'to  the  first  branch  of  the  proposition,  there  can  be  no  doubts  '*  AH 
disorderly  inns  or  ale-houses,  bawdy-houses,  etc.,  are  public  nuisances,  and  may, 
therefore,  be  indicted:*'  1  Russ.  on  Crimes,  S97.  Again,  "Every  person  who  shall 
keep  a  house  of  ill-fame,  resorted  to  for  the  purpose  of  prostitution  or  lewdness,  shall 
be  punished  by  imprisonment  in  the  county  Jail  not  more  than  one  year,  or  l^  fine 
not  exceeding  three  hundred  dollars:"  B.  S.  18S8,  p.  647.  Whether,  therefore,  we 
consult  the  common  law,  or  the  statute  of  this  state,  it  is  clear  that  keeping  a  bawdy- 
house,  or  house  of  ill-fame,  is  an  offense,  punishable  by  line  or  imprisonment  in  th* 
discretion  of  the  court. 

The  determination  of  the  second  branch  of  the  proposition  must  depend  upon  the 
construction  of  article  1,  section  11,  of  the  constitution  of  this  state,  which  provides 
that  "  No  person  shall  be  held  to  answer  for  a  criminal  offetuey  unless  on  the  present^ 
ment  or  indictment  of  a  grand  jury,  except  in  cases  of  impeachment,  or  in  case* 
cognizable  by  justices  of  the  peace,  or  arising  in  the  army  or  militia  when  in  actoal 
service,  ia  time  of  war  or  public  danger."  What  then  is  a  "  criminal  offense^^*  wlUiin 
the  true  intent  and  meaning  of  the  constitution?  To  determine  this  question,  we 
must  neorasarily  define  the  term,  '*  criminal  offense."     **  A  crime  or  misdemeanor,'* 
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ing  an  evil — ^remedies  unknown  to  the  legislation  of  the 
state  or  to  the  common  law — can  be  provided,  unless  the 
authoritj  to  provide  such  remedies  is  given  in  express  terms. 
Again,  ordinances  and  by-laws  must  be  reasonable,  and  their 
reasonableness  is,  in  general,  to  be  tested  by  the  intention  of 
the  authoritj  granting  the  charter,  and  the  good  of  the  cor- 
poration erected  by  the  charter.  With  these  rules  and  prin- 
ciples in  view,  can  it  be  supposed  that  the  legislature 
intended  by  a  general  grant  of  power  to  make  all  such 
by-laws  and  ordinances  as  might  be  deemed  proper  and 
necessary  to  suppress  houses  of  ill-fame,  to  authorize  the 
common  coxmcil  to  adopt  the  remedy  provided  for  in  the 
ordinance  under  consideration  ?  A  bawdy-house  is  a  public 
nuisance,  both  at  the  common  law  and  under  our 
statute ;  '^the  penalty  for  maintaining  such  a  nuisance  [388] 
is  fine  and  imprisonment ;  this  is  the  mode  provided 
for  their  suppression  by  the  general  law  of  the  state,  and  the 

■ays  Blaokstone,  **te  an  act  committed,  or  omitted,  in  violatton  of  a  public  law, 
eltlier  forbidding  or  commanding  it;"  4BLCk>nL,  S.  It  will  be  perceived  that  this 
definition  is  applicable  both  to  crimes  and  misdemeanors,  which,  says  the  same  emi- 
nent anthor,  "  property  speaking,  are  mere  synonymous  terms;  though,  in  common 
usage,  the  word  *  crifnea  *  is  made  to  denote  such  offenses  as  are  of  a  deeper  and 
more  atrocious  dye;  while  smaller  faults  and  omissions  of  less  consequence,  are  com- 
prised  under  the  gentler  name  of  *  misdemeanors  *  only."  We  must,  then,  consider 
the  term  "  criminal  offerue,^*  in  its  strict  legal  and  technical  sense,  as  including  both 
crimes  and  misdemeanors,  unless  it  is  manifest  that  the  framers  of  the  constitution 
intended  to  limit  or  restrain  the  meaning  of  that  term,  as  it  was  then  and  is  now 
understood  and  expounded  by  authors  of  the  highest  repute;  for  it  is  readily  con- 
ceded that  general  terms  in  a  constitution  or  statute  may  be  restrained  in  their 
meaning  or  application,  provided  violence  is  not  done  to  any  of  those  fundamental 
rules  by  which  courts  are  guided  in  the  construction  of  laws;  and  especially  is  this 
true,  where  effect  is  given  to  the  obvious  Intention  of  the  law  maker.  It  is  contended 
by  the  counsel  for  the  defendants  in  error,  that  the  term  "  criminal  offense,"  in  our 
constitution,  is  synonymous  with  the  term  '*  capital  or  other  infamous  crime,"  in  the 
corresponding  provision  of  the  constitution  of  the  United  States;  and  that  the  words, 
**  infamous  crimes,"  are  intended  to  denote  **  such  offenses  as  are  of  a  deeper  and 
more  atrocious  dye;"  or,  in  other  words,  that  class  of  offenses  denominated  at  the 
common  law,  "/eZoniet."  Upon  a  full  and  deliberate  examination  of  this  part  of  the 
case,  I  have  come  to  the  conclusion,  that  to  restrain  and  limit  the  general  language 
used  in  the  constitution,  in  the  manner  thus  contended  for,  would  violate  both  the 
letter  and  the  spirit  of  the  provision  now  under  consideration. 

I  shall  now  briefly  state  some  of  the  most  prominent  and  obvious  reasons  by  which 
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common  law.  The  mode,  then,  provided  by  the  ordinanoe 
for  sappressing  the  evil,  it  is  obvious,  is  both  novel  and 
extraordinary.  By  the  common  and  statnte  law,  fine  and 
imprieorwrient  are  considered  adequate  for  the  suppression  of 
the  evil ;  by  the  ardina/ncey  a  new  and  unusual  remedy  for 
the  mischief  is  provided.  The  law  of  necessily  alone,  it 
appears  to  me,  could  justify  the  common  council  in  resorting 
to  the  destruction  of  property  to  suppress  houses  of  prostitu- 
tion. In  providing  remedies  for  existing  evils,  the  legislative 
authority  usually  adopts  the  means  adapted  to  the  end  sought 

to  be  accomplished.  It  is,  I  think,  manifest  that  the 
[339]  penalties  inflicted  in  such  cases,  are  abundantly  *suffi- 

cient  to  cure  the  evil,  without  a  destruction  of  the 
building  in  which  the  victims  of  prostitution  reside.  The 
law,  by  acting  on  the  individuals  themselves  by  the  imposi- 
tion of  fines  and  incarceration  in  jails  and  penitentiaries,  can 
better  eradicate  the  evil,  than  by  resorting  to  the  extaordi- 

volj  mind  has  been  led  to  this  result.  And  lint:  It  is  a  fftir  presumptiOB  thai  the 
tMmen  of  oar  constitution,  in  adopting  legal  terms,  had  reference  to  their  striot 
legal  and  technical  import  To  suppose  otherwise,  would  angue  •  degree  of  ottraleis* 
ness  in  the  use  of  language  which  would  be  inexcusable  in  an  ordinaiy  Icftlalaliwi 
bodj,  but  especially  so  in  a  bodj  engaged  in  framing  a  permanent  oonstltatioa  aad 
form  of  government.  Secondly:  It  is  quite  probable  that  the  convention,  in  adop^ 
tag  the  provision  ta  question,  consulted  the  corresponding  provision  ta  the  oonatttai- 
tion  of  the  United  States,  which  is  emtaently  distinguished,  not  merely  for  the  pcli^ 
ciples  it  embodies,  but  for  the  precision  and  deameas  with  which  those  principles  are 
stated.  To  my  mind  the  diiferenoe  in  the  phraseology  was  ii^entional,  and  not 
merely  aoddentaL  Thirdly:  Not  only  does  our  constitution  dUfer  from  the  oonstf- 
tutlon  of  the  United  States,  in  this  respect,  but  very  essentially  from  the  oonstltii- 
tions  of  almost  every  state  in  the  Union.  Fourthly:  In  the  most  modem  of  the  con- 
stitutions of  the  states  of  the  Union,  there  is  a  manifest  tadfnation,  not  merely  to 
enlarge,  but  to  guard  with  great  strictness  the  liberties  of  the  dtiaen.  Fifthly:  The 
ancient  rule  with  respect  to  the  distinction  between  felonies  and  miademeanom,  has 
given  place  to  another  more  enlightened  and  Just.  And,  slzth^:  In  view  of  the 
rule  as  it  now  exists,  the  same  reasons  which  are  urged  ta  support  of  the  principle 
that  no  man  shall  be  called  upon  to  answer  for  a  /elony,  unless  he  be  first  indicted  by 
a  grand  Juiy,  apply  with  equal  force  to  cases  where  an  individual  is  charged  with 
an  offense  known  at  common  law  as  a  misdemeanor.  If  my  reasoning  be  righl^ 
then,  it  follows,  that  the  term  "criminal  offense,**  used  ta  the  constitution,  is  to 
be  taken  in  its  most  comprehensive  sense,  as  Including  both  felonies  aad  mJsde- 
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narjr  remedy  provided  for  in  the  ordinance.  It  mnst,  indeed, 
be  an  extreme  case,  that  will  authorize  the  municipal  author- 
ities of  the  city  to  doom  a  house  to  destruction  by  a  simple 
resolution  declaring  it  a  house  of  ill-fame.  The  expediency 
of  such  an  exercise  of  power  might  well  be  questioned, 
though  authorized  by  the  supreme  authority  of  the  state, 
«yen  if  the  fact  is  "first  to  be  jvdidaUy  ascertained,  that  the 
inmates  of  a  house  are  prostitutes.  If  so,  it  would  require 
a  very  strong  and  clear  expression  of  the  legislative  will, 
before  aflSrming  that  such  power  is  granted  to  a  corporation, 
whose  sentence  of  condemnation,  in  respect  to  the  fact,  is  not 
based  ijipon  the  verdict  of  a  jury,  but  a  simple  resolution  of 
the  common  council.  It  is  apprehended,  therefore, 
that  the  ^authority  claimed  for  the  common  council,  [340] 
never  was  intended  to  be  granted.  The  legislature 
must  be  presumed  to  have  been  aware  that  to  keep  a  bawdy- 
house,  was  a  ^^ crimmal  offenae^^   within   the  meaning  of 

«oii8titation  referred  to,  has  been  violated.  The  return  to  the  writ  of  cerUoraH 
ahowB  that  the  incipient  proceeding  before  the  mayor *s  court  was  a  complaint,  charg- 
ing the  plaintiff  in  error  with  the  commission  of  an  offense  against  the  ordinances  of 
the  dty ;  that  upon  the  complaint  the  defendant  below  was  tried,  found  guilty,  and 
«entenced  to  paj  a  fine  of  fifty  cents.  If  the  views  I  have  expressed  be  correct^  it 
foDows  that  this  proceeding  in  the  mayor's  court,  against  the  plaintiff  in  error,  was 
void,  as  being  against  that  provision  of  the  constitution,  which  declares,  that  **  No 
person  shall  be  held  to  answer  for  any  criminal  offense,  unless  on  the  presentment 
•or  indictment  of  a  grand  jury."  I  have  not  been  uxunlndful  of  the  views  taken  of  the 
present  case  by  the  counsel  for  the  city  upon  the  argument,  or  of  the  numerous 
points  made  in  the  brief  with  which  I  have  been  furnished  to  sustain  the  proceedings 
below.  If  I  have  not  noticed  them  particularly,  the  reason  will  be  f  oimd  in  the  f  act, 
that  I  have  deemed  them  as  inapplicable  to  the  reoZ  question  presented  for  the  con- 
sideration of  this  court.  Before,  however,  dismissing  this  part  of  the  case,  I  desire, 
very  briefly,  to  comment  upon  one  point  made  by  the  counsel  in  argument,  and 
relied  upon  in  his  brief.  It  is  said  that,  the  legislature,  by  an  act  passed  June  9,  1883, 
Invested  the  common  council  of  the  city  with  full  power  to  make  by-laws  and  ordi* 
fiitnfffta,  "  for  effectually  preventing  and  suppressing  all  disorderly  houses  and  houses 
of  fll-fame,  within  the  limits  of  said  city."  (8.  L.  1882,  p.  40,  %  3.)  That  in  pursuance 
<A  the  power  thus  granted,  the  ordinance  under  which  the  defendant  below  was  con- 
victed was  adopted  on  the  16th  September,  1886,  and  provides  that  if  "  any  person  or 
peraons,  shall,  within  the  limits  of  the  city  of  Detroit,  keep  a  disorderly  or  ill-gov- 
«med  house,  or  place,  or  a  house  or  place  for  the  resort  of  persons  of  evil  name  and 
f^mj>  or  of  dishonest  conversation,"  etc.,  such  person  or  persons  "  shall  be  punished 
t>j  Hii^  and  imprisonment,  or  either,  at  the  discretion  of  the  court. "   The  second  sec- 
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article  i,  section  11,  of  the  constitution  of  this  state ;  and  it 
is  scarcely  credible  that  a  power  so  vast  as  that  claimed,  and 
to  be  executed  in  a  mode  so  unusual,  could  have  been 
granted.  We  think  the  act  of  the  legislature  should  receive 
a  more  reasonable  construction — a  construction  more  con- 
sistent with  all  our  notions  of  right  and  justice — a  construc- 
tion which  will  protect,  as  well  the  public  against  the  evil 
complained  of,  as  the  tights  of  property,  which  should  be 
held  sacred.  The  whole  course  of  proceeding  marked  out 
by  the  second  section  of  the  ordinance  is  altogether  too 
summary  and  extraordinary  to  receive  the  sanction  of  any 
judicial  tribunal  familiar  with  those  guards  by  which  the 
rights  of  persons  and  property  in  this  country  are  secured. 
All  that  would  be  required  of  the  common  council  would 
be  the  adoption,  without  judicial  investigation,  of  a  resolu- 
tion that  a  house  is  inhabited  by  persons  of  ill-fame,  and 
then,  of  an  order  directing  its  demolition.    This  summary 

tion  provides,  "  that  when  any  such  house  or  buQdixig,  so  occupied  or  kept  as  afore* 
said,  shall  be  deemed  by  the  common  council  to  be  a  common  nuisance,  it  shall  b» 
competent  to  said  common  council  to  abate  such  nuisance,"  etc  It  Is  further  said 
that  the  act  of  the  legislature  conferring  the  power,  was  passed  previous  to  the  adop- 
tion of  the  constitution,  and  inasmuch  as  the  legislature  of  the  state  did,  in  ib» 
Revised  Statutes  which  took  effect  on  the  81st  August,  1888,  ratify  and  oonflrm  tbe- 
charter  of  the  city,  this  ratification  Is  to  be  regarded  as  an  expression  of  the  legisla- 
ture in  favor  of  the  constitutlonali^  of  the  act  of  18SS,  and  as  such  entitled  to  great 
weight.  A  legislative  construction  of  the  constitution  is  entitled  to,  and  should 
always  be  treated  with  the  highest  respect,  by  a  co-ordinate  dei>artinent  of  the  gov- 
ernment; but  such  expression  of  opinion  is  by  no  means  conclusive  or  binding,  and 
this  court  will  never  hesitate  to  pronounce  any  law  void,  where  it  manifestly  violates 
the  constitution.  Bat  it  is  unnecessary  for  us  to  pronounce  the  act  of  18SS;  unoonsti- 
tutionaL  I  do  not,  myself,  perceive  that  it  is  so.  It  is  the  "  ordinance  '*  under  which 
the  plaintiff  in  error  was  convicted  that  I  think  unconstitutionaL  I  go  farther,  and 
suggest  a  doubt,  whether,  under  the  act  of  1882,  the  common  council  possessed  the 
poioer  of  passing  the  first  section  of  the  ordinance  under  which  the  proceedings  in 
the  case  were  had.  The  power  to  prevent  and  sux>preaB  houses  of  iU-fame,  does  not 
necessarily  invest  the  common  council  with  power  to  pass  a  law  which  makes  it  a 
criminal  offense  for  any  person  to  keep  such  a  house,  and  impose  a  penalty  of  fine 
and  imprisonment,  without  any  limitation  cm  to  the  amount  of  tike  fine,  or  the  term 
of  the  impriionment  To  confer  upon  a  municipal  corporation  powers  so  vast  as 
those  asserted  in  the  ordinance,  powers  by  which  a  court,  proceeding  in  a  eumsiugnt 
way,  may  incarcerate  a  citizen,  for  a  day  or  a  year,  or  five  jeara,  and  impose  a  pecun- 
iary penalty  of  one  dollar,  or  one  thousand  dollars,  at  ite  diecretion,  appears  to  me 
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proceeding,  it  appears  to  me,  would  be  an  attempt  in  too 
many  instances,  to  correct  pnblic  morals,  at  too  great  a  sacri- 
fice ibt  right  and  justice.  If  the  common  council  may  make 
sach  an  order  in  respect  to  the  worthless  house  inhabited  by 
the  plaintiff,  they  may  make  a  like  one  to  be  executed  upon 
the  most  costly  edifice  in  the  city,  provided  it  should,  with- 
out even  the  knowledge  of  the  owner,  be  the  abode  of  the 
vicious  and  profiigate.  Such  a  proceeding  no  community 
would  tolerate.  The  public  health  and  morals  of  large 
towns  and  cities  demand  the  enf  orcetnent  of  a  rigid  police, 
and  the  authorities  should  be  armed  with  aU  the  necessary 
powers  for  the  protection  of  both.  All  the  powers  neces- 
sary for  these  purposes,  have  been  granted  to  the  city 
of  Detroit;  to  this  grant  of  *power  the  plaintifE  [341] 
makes  no  complaint,  but  objects  to  the  mode  and  man- 
ner of  its  execution.  I  think,  her  complaint  is  well  founded, 
and  that  the  second  section  of  the  ordinance  in  question  is 
nugatory  and  void. 

But  it  is  said  that,  irrespective  of  this  provision  of  the 
ordinance,  the  defendants  are  justified,  upon  the  ground  that 

to  be  repugnant  to  all  the  notions  which  we  have  formed  of  the  nature  of  the  institu- 
tions under  which  we  live.  I  cannot  believe  for  a  moment,  that  the  act  of  188S  will 
warrant  an  exerdse  of  power  which  might  be  wielded  for  purposes  of  oppression. 
No  instance  can  be  found  in  our  laws  where  a  dtscreh'on  so  broad  has  been  conferred, 
eren  upon  our  higher  judicial  tribunals,  where  the  proceedings  are  had  according  to 
the  course  of  common  law;  and  surely  it  could  not  have  been  intended  to  clothe  an 
inferior  jurisdiction  with  a  discretion  ao  dangerotu  and  untuu<U. 

It  was  asserted  with  some  emphasis  by  the  counsel  for  the  d^,  that  the  deter^ 
minatlon  of  this  case,  by  the  court,  would  determine  in  effect  the  powers  of  the  com- 
mon council,  and  the  mayor*s  court,  in  respect  to  its  police  regulations.  I  HiaftUim 
the  expression  of  any  opinion  respecting  any  law  or  ordinance  except  those  whose 
validity  is  necessarily  inTolved  in  the  case  at  bar;  and  I  shall  at  all  times  be  ready 
to  sustain  the  proceedings  both  of  the  common  council,  and  the  mayor^s  court,  when 
they  act  within  tiie  sooi>e  of  the  authority  conferred  upon  them.  That  the  former 
should  be  invested  with  all  necessaiy  and  usual  powers  to  carry  into  effect  the  object 
for  which  the  corporation  was  created,  and  that  tribunals  should  be  erected  to 
enforce  those  powers  by  a  summary  proceeding,  is  very  readily  granted.  The  legis- 
latore  have  performed  their  duty  by  a  grant  of  power  suillciently  broad  to  authorize 
the  enforcement  of  the  moet  rigid  police;  it  is  for  the  local  authorities  to  see  that 

the  grant  thus  liberally  made  is  not  abused. 

Judgment  reverted, 
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favor ;  but  if  thej  ahonld  find  that  the  hUldinff  was  not  a 
nniflanoe,  then  the  defendant  was  liable  to  damages."  Upon 
reviewing  the  case  in  the  Supreme  Court,  Chief  Justice 
Savage  remarked  that  ^^  it  was  not  denied  upon  the  trial  that 
the  huUding  torn  down  was  a  common  nuisance,  nor  was  it 
upon  the  argument;"  and  again,  that  ^^the  proof  in  the 
case,  from  the  plaintiffs  own  witness,  was,  that  there  was  no 
other  waj  to  come  at  the  evil  but  bj  pulling  down  the  build- 
ing." From  the  facts  in  the  case,  the  charge  of  the  court 
upon  the  trial,  and  the  subsequent  decision  of  the  Supreme 
Court,  it  is  quite  clear  that  two  facts  were  either  admitted  or 
proved  :  first,  that  the  building  was  a  common  nuisance ;  and, 
secondly,  that  it  could  have  been  abated  in  no  other  waj  than 
hj  its  destruction.  If  these  facts  were  established  in  the 
present  case,  our  judgment  would  be  for  the  defendants.  If 
it  had  appeared  in  Meeker  v.  Van  RenaaeUer  that  the  build- 
ing which  the  emigrants  inhabited  was  cleanlj,  but  that  it 
became  dangerous  while  the  cholera  prevailed  in  Albany,  in 
consequence  of  its  being  thronged  with  the  emigrants,  it  is 
very  clear  that  the  determination  of  the  court  would  have 
been  different.  Upon  such  a  state  of  facts  the  plaintiff  must 
have  recovered,  for  the  reason  that  the  nuisance  might  have 
been  abated  by  the  removal  of  the  occupants,  and  that  the 

destruction  of  the  building  was  unnecessary. 
[341]       *17pon  the  whole,  we  are  all  of  opinion  that  the  law 

arising  upon  the  facts  before  us  is  with  the  plaintiff. 

Ordered  ceri/yisd  aeoordingly. 
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Jfatfaanial  Weed,  Qurey  Weed,  and  Henry  W/Baznea  ▼• 

Joshua  Terry. 

When  two  paitlee  claim  the  same  land  under  oonlUctinff  titlea,  and  tbere  ta  a  doubt 
aa  to  which  title  is  valid,  that  ttuet  is  a  snffldent  consideration  for  an  agreement 
to  compromise  and  dlTide  the  land;  (a)  and  a  spedflo  performance  of  sachagree- 
menfe  wlU  he  decreed,  where  there  has  been  no  frand  or  unfairness. 

And  this,  though  the  agreement  be  bT"  psrol,  if  therehasbeenapartperformanoeto 
take  it  out  of  the  statute  of  frauds. 

Where  the  parties  to  such  an  agreement  had  made  choice  of  a  third  person  to  make 
the  division,  and  both  attended  and  taken  part  in  it,  and  one  ot  them  b*d  delir- 
ered  possession  to  the  other  of  the  portion  set  off  to  him,  and  had  permitted  the 
latter  to  make  repairs  upon  it,  lease  it,  recelTe  the  rents  and  profits,  and  pay  the 
taxes,  U  WM  held,  that  there  had  been  such  part  perf  ormancsu 

Equitj  will  not  compel  the  spedflc  performanoe,  by  *  husband,  of  his  agresmeni  to 
procure  his  wife  to  Join  him  in  the  oonTejanoe  of  real  estate.   (5) 

Appeal  from  chancery.  For  a  report  of  the  case  in  that 
court  see  Walk.  Ch.,  501,  where  the  pleadings  and  evidence 
are  given  somewhat  at  length. 

The  case  was  briefly  this:  The  complainants  and  the 
defendant  each  claimed  under  conflicting  titles,  ^^Pontiac 
village  lots  11, 12, 13,  34,  35  and  86  of  the  svhdimsion  of 
outZota  14, 15, 16,  25  and  26,  according  to  the  plat  of  the 
same  in  the  register's  office  for  the  county  of  Oakland,  in  book 
M  of  deeds,  p.  199." 

The   complainants   claimed    through  a   deed  from  the 
sheriff  of  Oakland  county,  executed  March  30, 1842,  in  con- 
siunmation  of  a  sale  of  the  premises  to  them,  March 
*28, 1840,  by  virtue  of  an  execution  in  their  favor,   [845] 
against  Bobert  LeBoy  and  Samuel  C.  Monson.    The 

(a)   See  Van  Dyke  r.  Davis,  9  Mich.,  145;  Banford  r.  Huzford,  81  MIdL,  818»  819,  and 
there  dted. 


(ft)  Afflnned:   Baches  ▼.  Walker,  19  Mich.,  tM. 
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execntion  was  regularly  levied  upon  the  premises  above 
described,  February  4, 1840,  but,  by  mistake  of  the  sherifE,  in 
the  entry  of  the  levy,  and  in  the  notice  which  was  given  of 
the  sale,  the  premises  were  incorrectly  described,  the  worda 
italicized  in  the  above  description  being  omitted,  and  page 
119  of  book  M  being  stated  as  the  place  of  record  of  the 
plat,  whereas  there  was  no  record  of  any  portion  of  Pontiae 
village  plat  on  any  other  page  of  said  book  except  page  199. 
It  appeared  also  that  the  lots  were  sold  together  and  not 
separately. 

Terry,  the  defendant,  claimed  title  to  the  premises  through 
a  deed  of  the  same  executed  to  him  by  Bobert  Le  Boy 
and  wife,  in  March,  1840,  after  the  levy,  and  before  the 
sale  to  complainants,  for  the  consideration  of  $1,400, 
under  which  deed  he  entered  into  possession  soon  after  ita 
execution. 

In  the  summer  of  1840,  Terry  made  a  proposal  to  the 
complainants,  through  H.  C.  Knight  their  attorney,  for  an 
amicable  arrangement  of  their  claims  to  the  premises,  by  an 
appraisal  and  division  in  proportion  to  their  respective 
demands  on  Le  Boy — he  stating  his  claim  to  be  about 
$1,100.  This  proposition  was  afterwards  agreed  to  by  the 
complainants,  and  such  acquiescence  made  known  to  Teny^ 
who  still  adhered  to  the  proposition.  After  a  long  delay, 
and  about  the  1st  of  March,  1842,  Terry  agreed  with  Knight 
upon  William  McConnell  to  appraise  and  divide  the  property 
in  pursuance  of  said  agreement.  Soon  afterwards  the  apprai* 
sal  and  division  were  made  by  McConnell — Terrj  being 
present  and  participating  therein — and  lots  11  and  12  fell  to 
the  share  of  the  complainants,  and  13,  84,  35  and  36  to 
Terry.  After  the  division  Terry  said  it  was  fair  and  he 
was  satisfied  with  it,  and  it  was  then  agreed  that  deeds 
[346]  should  be  executed  by  the  parties  to  *each  other,  and 
that  in  the  mean  time  each  should  take  possession  of 
their  respective  portions.    One  Hunt  was  then  in  possession 
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of  all  the  lots  as  the  tenant  of  Terry,  and,  as  the  year  for 
which  they  had  been  let  to  him  was  then  about  to  expire, 
Terry  was  to  receive  the  rent,  and  Elnight,  as  agent  of  com- 
plainants, agreed  to  let  lots  11  and  12  to  Hunt  for  another 
year,  for  $100  rent,  in  case  Hunt  should  not  remain  upon  the 
farm  he  owned.  Hunt  actually  occupied  the  premises  under 
this  agreement,  for  about  a  fortnight  after  the  expiration  of 
his  lease  from  Terry,  when  he  went  to  reside  on  his  farm,  and 
the  premises  were  leased  by  Knight  to  one  Miles,  and  from 
that  time  until  the  filing  of  the  bill  in  this  case,  the  com- 
plainants, or  persons  claiming  under  them,  remained  in  pos- 
session, and  during  the  time  paid  taxes  and  expended  some 
money  in  improvements  upon  the  lots. 

In  April,  1842,  in  pursuance  of  the  agreement  by  which 
each  party  was  to  quit-claim  to  the  other  their  respective 
lots,  a  quit-claim  deed  of  lots  13,  34,  35  and  36  from  com- 
plainants to  Terry,  was  drawn  up  by  Knight,  and  sent  to  the 
complainants  in  New  York,  and  by  them  returned  to  Knight 
duly  executed,  with  instructions  to  deliver  it  to  Terry,  on 
receiving  from  the  latter  a  quit-claim  deed  of  lots  11  and  12. 
This  deed  of  the  complainants  was  tendered  to  Terry  on  or 
about  the  1st  of  June,  1842,  when  he  refused  to  execute  the 
agreement. 

Boon  after  this  deed  was  forwarded  to  New  York  a  quit- 
claim deed  from  Terry  and  wife  to  complainants  of  the  other 
lot%  was  drawn  up  by  Knight,  at  the  request  of  Terry,  which 
Terry  promised  to  execute  with  his  wife,  when  Mr.  Whitte- 
more,  with  whom  he  desired  it  should  be  left,  should  call  at 
his  house  for  that  purpose.  Afterwards,  in  Whittemore's 
presence,  he  refused  to  execute  the  deed,  saying  that  he  had 
been  advised  not  to  do  so. 

Thereupon  the  bill  in  this  case  was  filed  by  com- 
plainants, Spraying  for  a  specific  performance  by    [347] 
Terry  of  his  agreement,  etc    An  answer  was  filed  by 
Terry  and  proofs  taken. 

VoL.IL  2S  837 
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On  the  hearing  in  the  court  below,  the  chancellor  decreed 
that  the  defendant  shonld  execnte,  acknowledge  and  deliver 
to  complainantB,  a  qnit-daim  deed  of  lots  11  and  12,  with  a 
covenant  against  his  own  acts,  and  procure  his  wife  to  join 
therein  or  release  her  right  of  dower,  on  receiving  a  like  deed, 
executed  and  acknowledged  by  complainants,  for  other  lots ; 
and  that  the  defendant  shonld  pay  complainants  their  costs. 

From  this  decree  the  defendant  appealed  to  this  conrL 

T.  Hameynj  for  the  defendant,  appellant. 

0.  D.  Hichardeony  for  the  complainants,  appellees. 

Whippls,  J.,  delivered  the  opinion  of  the  court. 

I  do  not  deem  it  necessary  to  consider  the  question,  so  fuDy 
discussed  in  the  able  and  ingenious  written  argument  of  the 
counsel  for  the  appellants,  as  to  whether  the  title  to  the  real 
estate,  which  is  the  subject  of  controversy  between  the  par- 
ties, was,  at  the  time  the  agreement  set  out  in  the  bill  was 
entered  into,  vested  in  the  complainants  or  defendant  Each 
claimed  to  have  a  valid  legal  title  to  the  premises.  This  cir- 
cumstance constituted  the  subject  of  difficulty  between  the 
parties.  The  complainants  claimed  title  by  virtue  of  the 
sale  under  the  execution  set  forth  in  the  pleadings ;  the 
defendant's  claim  of  title  rested  on  the  deed  from  Le  Boy 
and  wife  to  him.  It  is  very  clear,  that  if  an  action  at  law 
had  been  brought  by  either  party  against  the  other,  the  rights 
of  one  to  the  exclusion  of  the  other  would  necessarily  have 
been  determined.  TSo  court  could  have  sustained  the  title  of 
either  to  a  portion  of  the  premises ;  the  one  or  the  other 
would  have  succeeded  to  the  wJioU  estate.  The  doubt 
[348]  which  manifestly  *hung  over  the  title,  induced  the  par- 
ties to  attempt  an  amicable  adjustment  of  their  differ- 
ences. Each  desired  to  avoid  the  vexation  and  expense  of  a 
protracted  lawsuit.  To  compromise  their  difficulty,  and 
avoid  the  consequences  which  would  foUow  an  exclusive 
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SBsertion  of  title  bj  either  party,  an  agreement  was  entered 
into,  by  which  each  was  to  quit-claim  to  the  other  a  certain 
part  of  the  premises.  This  was  the  mode  resorted  to  by  the 
parties  to  bny  their  peace,  and  constituted  a  good  considera- 
tion for  the  agreement  It  was  the  compromise  of  a  doabt- 
fnl  claim.  This  of  itself  would  constitute  a  sufficient  con- 
sideration to  support  the  agreement.  The  circumstance  that 
«uch  a  compromise  would  save  the  parties  the  vexation  and 
expense  of  a  lawsuit,  would  also  have  been  a  good  consid- 
eration for  the  agreement.  I  am  not  prepared  to  say,  that  if 
the  title  of  the  defendant  to  the  land  in  controversy  was 
clear  and  unquestionable,  this  court  would  carry  into  execu- 
tion the  agreement  entered  into  between  the  parties;  but 
enough  is  disclosed  to  show  that  a  doubty  at  least,  existed ; 
and  this  is  all  that  is  necessary  to  be  shown  to  entitle  the 
complainant  to  the  relief  he  seeks,  provided  no  other 
obstacle  stands  in  the  way  of  granting  it  Instead  of 
-entering  into  a  very  critical  examination,  with  a  view  to 
ascertain  with  certainty  the  strict  legal  rights  of  the  parties, 
I  have  looked  at  the  case  simply  to  ascertain  whether  a 
•doubt  existed  in  respect  to  the  title.  Having  satisfied  my 
mind  upon  this  point,  I  should  have  no  difficulty  in  direct- 
ing a  specific  execution  of  the  agreement,  if  warranted  by 
the  principles  of  equity  law.  I  hold  it  to  be  the  duty  of 
-courts  rather  to  encourage  than  discourage  parties  in  resort- 
ing to  this  mode  of  adjusting  conflicting  claims;  and  I 
<»nnot  agree  that  the  nature  or  extent  of  the  rights  of 
-each  should  be  nicely  scrutinized.  Courts  should,  so  far  as 
they  can  do  so  legally  and  properly,  support  agree- 
ments which  have  for  their  object  the  *amicable  settle-  [349] 
ment  of  doubtful  rights  by  parties ;  the  consideration 
for  such  agreements  is  not  only  valuable,  but  highly  meri- 
torious. See  1  HtcsseUy  351 ;  Barlow  v,  Ooecm  Insfwramce 
€o.j  4  Mete.,  270. 
It  is  said  that  the  sale  under  the  e^cecution  was  void^  the 
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property  not  having  been  sold  in  distinct  parcels.  We  have 
had  occasion  to  decide  that,  when  property  was  pnt  np  in  dis- 
tinct parcels  and  not  sold  for  want  of  bidders,  the  whole  " 
might  be  sold  together.  The  proceeding  in  the  present  case 
may  have  been  iraegnlar,  and  the  defendants  in  the  execn-^ 
tion,  or  perhaps  a  third  person  claiming  under  them,  might 
have  moved  the  circuit  court  to  set  aside  the  levy  and  sale, 
but  it  certainly  does  not  become  the  defendant,  after  the 
having  entered  into  a  solemn  agreement,  with  a  full  knowl- 
edge of  all  the  circumstances,  to  set  up  this  irregularity  to- 
defeat  equitable  rights  acquired  under  that  agreement. 
The  same  remark  will  apply  to  all  the  objections  urged 
against  the  regularity  of  the  sale.  It  is  apparent  from  the 
whole  case  made  by  the  pleadings  and  proofs,  that  the 
defendant  was  fully  advised  of  the  existence  of  the  impedi- 
ments which  he  now  urges  as  a  ground  of  defense,  for  a  long^ 
period  previous  to  the  making  of  the  agreement  set  out  in 
the  bilL  He  cannot  complain  that  he  was  ignorant  of  any 
important  fact  in  connection  with  the  levy  and  sale.  The 
means  of  knowledge  were  at  hand ;  and  if  he  did  not  avail 
himself  of  those  means  with  a  view  to  ascertain  his  legal 
rights,  it  was  his  only  folly,  and  courts  of  equity  do  not  sit 
to  extend  relief  to  parties  who  do  not  exercise  conmion  pru- 
dence and  diligence  in  protecting  their  own  interests  and 
rights.  It  would  seem  to  me  highly  inequitable  and  unjust 
to  permit  the  defendant,  after  having  entered  into  an  agree- 
ment with  his  eyes  open,  and  after  that  agreement  had  been 

ratified  by  him  subsequently,  and  repeated  promises 
[850]   made  to  fulfill  it,  to  come  into  a  court  of  equity  *and 

allege  his  own  laches  and  folly  as  a  reason  why  he 
should  not  be  held  to  a  strict  performance  of  all  its  stipula- 
tions. After  a  careful  review  and  examination  of  the  proofs 
taken  in  the  case,  I  am  satisfied,  that  an  agreement  waa 
entered  into  between  the  parties,  substantially  as  set  out  in 
the  bill,  and  that  it  is  the  duty  of  this  court  to  enforce  its. 
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specific  execation,  nnlefls  some  stem  and  inflexible  rule  of  law 
stands  in  the  way. 

The  principal  gronnd  assumed  bj  counsel  in  favor  of 
reyersing  the  decree  of  the  chancellor,  is,  that  the  agree- 
ment is  void  by  the  statute  of  frauds.  The  agreement  was 
bj  parol,  and  unless  there  have  been  such  acts  of  part  per- 
formance as  take  the  case  out  of  the  operation  of  the  statute, 
the  decree  below  cannot  be  sustained.  The  10th  section  of 
the  chapter  of  the  Bevised  Statutes  of  1838,  which  treats  of 
fraudulent  conveyances  and  contracts  relating  to  lands,  is  as 
follows :  ^^  Nothing  in  this  chapter  contained,  shall  be  con- 
strued to  abridge  the  powers  of  courts  of  equity  to  compel 
the  specific  performance  of  agreements,  in  cases  of  part  per- 
formance of  such  agreements."  Was  there,  then,  a  part  per- 
formance of  the  agreement  set  out  in  the  bill,  and  supported 
by  the  proofs.  An  answer  under  oath  was  waived,  and,  by 
recurring  to  the  positive  testimony  of  Knight,  Hunt  and 
McConnell,  I  think  it  is  shown  very  conclusively,  that  pos- 
session was  taken  by  the  complainants  under  the  agreement, 
with  the  knowledge  and  assent  of  Terry.  At  the  time  the 
property  was  divided,  Terry  was  in  possession,  and  it  would 
argue  a  singular  disregard  of  his  own  interests  to  permit 
Knight  to  lease  the  premises  and^ receive  the  rents  and  profits, 
without  interposing  an  objection.  His  whole  conduct  can 
only  be  reconciled  upon  the  supposition  that  he  was  satisfied 
with  the  agreement  he  had  made,  and  that  possession  was 
^ven  up  pursuant  to  its  terms.  Again,  the  taxes 
upon  the  property  were  paid  by  the  complainants,  *and  [351] 
a  few  dollars  expended  in  repairs.  I  think  it  is  fully 
established  that,  in  order  to  carry  out  the  agreement,  the 
defendant,  first,  made  choice  of  an  individual  to  divide  the 
property;  second,  actually  attended  and  took  part  in  the 
division ;  third,  delivered  up  possession  of  that  portion  which 
was  set  o£E  to  the  complainants  ;  and,  foartlily,  permitted  the 
complainants  to  make  repairs,  lease  the  property,  receive  the 
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rents  and  profits,  and  pay  the  taxes.  Shall  it  be  permitted  to 
him  now  to  insist  that  the  agreement  should  not  be  carried 
into  specific  execution  t  What  acts  in  part  performance  of  a 
parol  agreement  for  the  sale  of  lands,  will  take  it  ont  of  the 
operation  of  the  statute  of  frauds,  has  been  a  fruitful  source 
of  discussion,  both  in  England  and  in  this  country.  The 
adjudged  cases  on  the  subject  are  very  numerous,  and  it  has 
been  asserted  by  eminent  persons  who  have  practiced  much 
in  courts  of  equity,  that  the  decisions  of  some  of  the  courts 
have  tended  to  defeat  the  object  and  purpose  for  which  the 
statute  was  passed ;  that  a  new  door  had  been  opened  to  fraud 
and  perjury.  It  is  not  my  purpose  to  review  these  decisions^ 
or  to  vindicate  their  policy  or  impolicy.  It  may  be  that  a 
rigid  adherance  to  the  provisions  of  the  statute  would  have 
led  to  fewer  evils  than  have  been  entailed  upon  us,  by  so  great 
a  departure  from  its  terms.  The  rule  as  established  by  the 
great  majority  of  cases,  is,  that  the  delivery  of  possession,, 
pursuant  to  an  agreement,  is  such  an  act  of  part  perfor- 
mance  as  will  avoid  the  statute :  Willis  v.  SbraMvag^  3  Yes^ 
378 ;  Boardmcm  v.  Mostyuy  6  Ves,^  467  ;  Gregory  v.  Mig- 
hdly  18  Yea.y  328 ;  1  Sugd.  on  V&nd,^  116.  Per  Marey,  J.^ 
in  Ha/rris  v.  Krdckerbacker^  6  Wend.^  638.  The  general 
rule,  says  Fonblanque,  is  that  the  acts  must  be  such  as  could 
be  done  with  no  other  view  or  design  than  to  perform  the 
tigreement,  and  not  such  as  are  merely  introductory  and 
ancillary  to  it  The  giving  of  possession  is,  there- 
[352]  fore,  to  be  considered  as  an  *act  or  part  perfor- 
mance. In  this  case,  possession  was  not  only  given,, 
but  other  acts  are  shown  to  have  been  done  by  the  defendant 
in  pursuance  of  the  agreement ;  such  as  the  selection  of  an 
individual  to  make  division  of  the  property,  and  being 
present  and  agreeing  to  the  division  when  it  was  actually 
made.  These  acts  of  part  performance,  taken  in  connection 
with  the  other  circumstances,  such  as  expending  money  upon 
the  premises,  the  payment  of  taxes,  the  subsequent  exprew 
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promise  to  make  and  execute  a  deed  of  that  portion  of  the 
premises  allotted  to  the  complamants,  bring  the  present  case 
clearly  within  the  principles  of  the  English  and  American 
decisions  on  this  subject.  Under  this  state  of  facts,  it  would 
operate  as  a  fra/ud  upon  the  complainants,  if  the  relief 
prayed  for  can  be  successfully  resisted.  We  do  not  wish  to 
be  understood  as  affirming  that  part  performance  of  a  parol 
agreement  for  the  sale  of  land,  will,  in  all  cases,  entitle  a- 
party  to  appeal  to  a  court  of  equity  to  enforce  its  specific 
execution.  It  must  not  only  appear  by  unequivocal  proof 
that  an  agreement  was  made,  such  as  is  stated  in  the  bill,  but' 
the  acts  of  part  performance  must  refer  to,  and  result  from 
the  agreement  so  stated.  If  from  the  whole  case  a  doubt 
should  exist  in  respect  to  either  of  these  facts,  a  court  of 
equity  will  refuse  to  interfere ;  or,  if  dt  should  appear  that  it 
would  be  inequitable  or  unjust  to  enforce  an  agreement,  a 
court  of  equity  will  withhold  its  aid,  and  leave  the  party  to 
his  redress  at  law.  In  other  words,  courts  of  equity  will 
exercise  a  sound  discretion  in  granting  or  refusing  a  decree 
for  a  specific  performance ;  they  will  apply,  with  great  cau- 
tion, the  principles  which  have  been  long  established,  to  the 
drcumstances  of  each  particular  case  that  may  come  before 
them ;  and,  while  on  the  one  hand,  they  will  sustain  the  true 
spirit  and  object  of  the  statute,  they  will  also  see  that  it  is 
not  made  the  instrument  of  fraud  and  perjury. 

*But  it  is  urged  that  the  complainants  were  not  [853] 
bound  by  the  agreement  of  Knight,  he  having  no 
written  authority  to  contract  for  them.  The  proofs  show  that 
the  proposition  made  by  Terry  was  not  assented  to  by 
Enight,  but  communicated  by  him  for  the  acceptance  or 
rejection  of  the'  complainants ;  that  afterwards  the  complain- 
ants accepted  the  proposition,  and  Enight  was  simply  author- 
ized to  carry  it  into  execution.  All  that  Elnight  did  was  to 
communicate  the  proposition ;  he  did  not  undertake  to  make 
the  agreement  with  the  defendant  in  behalf  of  the  complain- 
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ants.  The  deed  from  the  complainants  wu  executed  bj 
them,  and  not  by  Knight  All  the  latter  did,  was  to  agree 
with  the  defendant  upon  some  person  to  appraise  and  set  <^ 
to  each  his  proportion,  according  to  the  terms  of  the  agree- 
ment entered  into  between  the  parties.  Bnt  even  if  Knight 
had  no  authority  to  do  this  much,  his  acts  were  ratified  by 
the  complainants,  who  executed  a  deed  founded  on  the  divi- 
sion made  by  McConnell. 

I  discoTer  nothing  in  the  proofs  to  warrant  the  belief  that 
any  fraud  was  practiced  upon  Terry  by  Elnight,  or  that  any 
was  designed.  There  is  nothing  in  the  testimony  to  indicate 
that  Terry  did  not  possess  all  the  information  necessary  to 
put  a  prudent  man  on  his  guard.  If  he  did  not  possess  all 
the  knowledge  and  sagacity  necessary  to  an  understanding  of 
his  rights,  it  was  his  duty  to  resort  to  those  who  could 
enlighten  him.  All  the  facts  from  which  a  knowledge  of 
those  rights  might  have  been  obtained  were  accessible  to 
him,  and  if  he  did  not  choose  to  avail  himself  of  the  means 
of  information  within  his  power,  and  take  counsel  of  those  in 
whom  he  confided,  it  is  his  own  folly,  but  not  the  fault 
of  the  complainants.  But  it  does  appear,  affirmatiTcly, 
that  all  the  facts  and  circumstances  in  any  way  material 
were  within  his  own  knowledge,  and  that  he  did  consult 
others  in  respect  to  the- propriety  of  entering  into  the  agree- 
ment. 
[354]  *It  is  next  objected  to  the  decree,  that  it  directs  the 
defendant  to  procure  his  wife  to  join  in  a  deed  with 
him,  or  to  release  her  right  of  dower.  It  is  charged  in  the 
bill  that  the  defendant  agreed  that  both  he  and  his  wife 
would  execute  a  quit-claim  deed  of  the  portion  of  land  set 
off  to  the  complainants.  The  only  proof  in  support  of  this 
allegation  is,  that  Knight  called  at  the  house  of  the  defend- 
ant, with  an  ofGicer,  with  a  view  to  procure  the  execution,  by 
Terry  and  his  wife,  of  a  deed  which  had  been  prepared ;  that, 
not  finding  Terry  in,  they  returned  to  the  village  of  Pontiae» 
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and,  meeting  with  Terrj,  informed  him  that  thej  had  been 
to  his  honse,  and  the  object  of  the  visit  After  some  conver- 
«ationy  Terry  requested  that  the  deed  be  left  with  the  officer^ 
who  might  call  at  anj  time,  and  that  he  and  his  wife  would 
-execute  it.  This  maj  be  considered  as  sufficient  proof  of  the 
allegation  in  the  bill. 

The  authority  of  the  court  to  direct  the  husband  to  pro- 
cure a  release  of  the  dower  of  his  wife  may  be  well  doubted. 
It  is  a  question  of  much  interest,  and  in  respect  to  which 
there  exists  a  diversity  of  opinion.  Mr.  Justice  Story  has 
discussed  the  subject  with  great  ability ;  and,  after  a  careful 
review  of  the  leading  cases,  came  to  the  conclusion  that  the 
authority  did  not  exist :  2  Story* s  Eq.  Jur.^  %  731,  et  seq. 
Gases  are  to  be  found,  where  a  specific  performance  of  a 
covenant  entered  into  by  the  husband,  that  his  wife  shall 
levy  a  fine,  or  execute  any  other  lawful  conveyance,  to  bar 
her  light  in  his  estate,  or  in  her  own  estate,  have  been 
decreed.  In  the  case  of  HaU  v.  Sardj/y  3  P.  WiU.y  189,  Sir 
Joseph  Jekyl  said :  "  There  have  been  a  hundred  preco- 
dents,  where,  if  the  husband,  for  a  valuable  consideration, 
covenants  that  the  wife  shall  join  in  a  fine,  the  court  have 
decreed  the  husband  to  do  it ;  for  that  he  has  undertaken 
it,  and  must  lie  by  it  if  he  does  not  perform  it."  In  a 
note  to  this  case  it  is  said,  '^  that  the  husband,  when 
he  covenants  that  his  wife  shall  levy  a  *fine,  has  first  [365] 
gained  her  consent  for  that  purpose ; "  and  this  pre- 
sumption seems  the  foundation  on  which  rests  the  authority 
of  the  court  to  direct  such  a  decree :  2  Storj/s  Eq,  Jwr^ 
§  732.  "  But  this  reason,"  says  Mr.  Justice  Story,  "  is  a 
very  insufficient  one  for  so  strong  a  doctrine ;  for  it  may 
be  a  presumption  entirely  against  the  fact ;  and,  if  correct 
at  the  time,  the  wife  may  subsequently  withdraw  her  con- 
sent, and  refuse,  upon  very  proper  grounds,  to  comply  with 
the  covenant.  Let  us  suppose  a  case,  in  which  either  there 
has  been  no  consent,  or  it  has  been  withdrawn  ;  it  may  then 
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be  asked,  and,  indeed,  it  has  been  asked,  with  the  earnest- 
ness of  jnst  doubt,  whether,  if  it  is  impossible  for  the  hus- 
band to  procure  the  concurrence  of  his  wife  in  such  a  pro- 
ceeding, a  court  of  equity,  acting  according  to  conscience, 
will  decree  the  husband  to  perform  what  it  is  morally  impos- 
sible for  him  to  perform."  Lord  Cowper  refused  to  adopt 
the  doctrine,  saying :  '^  It  is  a  tender  point  to  compel  the 
husband,  by  a  decree,  to  compel  his  wife  to  levy  a  fine, 
though  there  have  been  some  precedents  in  the  court  for  iU 
And  it  is  a  great  breach  in  the  wisdom  of  the  law,  which 
secures  the  wife's  lands  from  being  aliened  by  the  husband 
without  her  free  and  voluntary  consent,  to  lay  a  necessity 
upon  the  wife  to  part  with  her  lands,  or  otherwise  to  be  the 
cause  of  her  husband  lying  in  prison,  all  her  days:'' 
OutrofTh  V.  Houndj  4  Tin.  Ah.,  203.  Lord  Eldon  con- 
demned the  doctrine  in  strong  and  pointed  language,  say- 
ing :  ^^  The  policy  of  the  law  is,  that  the  wife  is  not  to  part 
with  her  property,  but  by  her  own  spontaneous  and  free  will. 
n  this  was  perfectly  res  integral  I  should  hesitate  long, 
before  I  should  say  the  husband  is  to  be  understood  to  have 
gained  her  consent,  and  the  presumption  is  to  be  made,  that 
he  obtained  it  before  the  bai^gain,  to  avoid  all  the  fraud,  that 
may  be  afterwards  practiced  to  procure  it.    I  should  have 

hesitated  long  in  following  up  that  presumption, 
[356]   rather  than  *the  principle  of  the  policy  of  the  law  ; 

for,  if  a  man  choose  to  contract  for  the  estate  of  a 
married  woman,  or  an  estate  subject  to  dower,  he  knows 
the  property  is  hers  altogether^  or  to  a  given  extent.  The 
purchaser  is  bound  to  regard  the  policy  of  the  law;  and 
what  right  has  he  to  complain,  if  she,  who,  according  to  kw, 
cannot  part  with  her  property  but  by  her  own  free  will^ 
expressed  at  the  time  of  that  act  of  record,  takes  advantage  of 
the  locus  penitenticB ,'  and  why  is  he  not  to  take  the  chance 
of  damages  against  the  husband  f  If  the  cases  have  deter- 
mined this  question  so  that  no  consideration  of  the  absurdity 
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that  most  arise,  and  the  almost  ridicnlons  state  in  which  this 
court  innst,  in  many  instances,  be  placed,  can  prevail  against 
their  authority,  it  nmst  be  so : "  Emery  v.  Wase^  8  "Fe*.,  515, 
516.  It  certainly  would  be  highly  impolitic,  to  place  the 
husband  in  a  position  where  he  would  have  to  adopt  means 
to  obtain  a  surrender  of  the  wife's  estate,  ^^  inconsistent  with 
the  harmony,  peace  and  confidence  of  conjugal  life:" 
3  SUmf%  JEj.  Jwr.,  §  733.  By  our  statute,  the  wife  has 
an  estate  in  dower  in  all  the  lands  of  which  the  husband 
may  be  seized  during  coverture.  The  manner  in  which  she 
may  divest  herself  of  such  an  interest  is  provided  for  in 
dear  intelligible  language.  It  contemplates  that  every  sur- 
render of  such  interest,  shall  be  the*  free  and  voluntary  act  of 
the  wife,  uninfluenced  by  any  threats  or  coercion  on  the  part  of 
the  htisband.  The  justice,  policy  and  equity  of  such  a  statute 
cannot  be  questioned ;  and  this  court  cannot  lend  its  sanction 
to  a  proceeding  that  may,  in  any  wise,  defeat  its  wholesome 
and  salutary  provisions.  Numerous  illustrations  of  the 
iniquity  which  might  be  practiced  upon  the  wife,  if  the  doc- 
trine contended  for  by  the  master  of  the  rolls  in  3  jP.  WtU.j 
189,  is  to  be  supported,  might  be  furnished.  Suppose  a  hus- 
band is  desirous  of  disposing  of  a  valuable  estate  of 
which  he  is  seized,  either  in  his  own  right,  or  in  ^right  [357] 
of  his  wife.  A  deed  is  executed  by  him,  in  which  the 
wife  refuses  to  join.  No  earthly  power  can  coerce  her  to 
execute  the  deed.  To  achieve  his  object,  however,  the  deed 
is  destroyed,  and  an  agreement  is  entered  into,  by  which  he 
covenants  that  both  he  and  his  wife  shall  convey  the  estate 
upon  certain  conditions;  the  conditions  being  fulfilled,  the 
wife  still  refuses  to  join  in  the  conveyance ;  a  bill  for  a  spe- 
cific performance  of  the  covenant  is  filed  against  husband  and 
wife ;  the  former  shows,  by  answer,  his  inability  to  comply 
with  the  covenant,  and  the  wife's  firm  refusal  to  execute  a 
release  of  her  interest.  Can  it  be  that  a  court  of  equity  will 
€3Qf orce  such  a  covenant  by  compelling  the  husband  to  pro- 
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core  the  wife's  release  ?  If  it  will,  then  the  policy  of  the 
law,  which  will  not  sanction  a  violation  of  conjugal  dnties, 
and  the  express  provisions  of  onr  statute,  are  both  over- 
thrown by  force  of  a  prestmptian  entirely  against  the  fact 
Can  it  be  that  a  court  of  equity y  in  such  a  case,  would  resort 
to  chains  and  imprisonment  to  compel  the  wife  to  join  in  a 
conveyance!  Such  a  course  of  proceeding  may  have  the 
desired  effect ;  for,  a  wife,  bound  to  her  husband  by  the  ties 
and  sympathies  which  ordinarily  unite  man  and  wife,  would 
execute  the  conveyance,  rather  than  that  he  should  perish  in  a 
dungeon ;  but  it  is  apprehended  that  a  conveyance,  executed 
under  such  circumstances,  would  hardly  be  regarded  as  a  free, 
voluntary  act  on  her  part,  but  an  act  rendered  necessaiy  by 
the  situation  in  which  a  court  of  equity  has  placed  her  hus- 
band. That  court  have  said,  that  you  (the  wife)  must  execute 
the  conveyance,  or  we  will  imprison  him  (the  husband)  until 
you  do.  The  wife  may  appear  before  the  court,  and  acknowl- 
edge the  conveyance,  and  may  say  that  she  does  so  freely  and 
voluntarily,  but  who  does  not  know  that  she  acts  under  a 
moral  necessity  t    Who  does  not  feel  that  such  a  proceeding 

is  a  mere  mockery  of  JTistice  ?  And  yrho  does  not  see 
[358]   that  it  ^is  an  engine  by  which  either  the  interest  or 

feelings  of  the  wife  are  crushed  ?  I  desire  to  see  a 
law  which  protects  the  rights  of  the  wife,  maintained  in  its 
full  spirit  and  vigor.  I  would  not  relax  a  hair's  breadth  the 
rule  by  which  the  wife  is  protected  against  the  fraud  or  indis- 
cretion of  the  husband.  I  would  not  impair  rights  which 
secure  her  against  the  folly,  vice  or  extravagance  of  the  hus- 
band. I  would  not  extinguish  the  hope,  that  that  foUy,  vice 
or  extravagance,  cannot  wrest  from  her  and  her  children,  a 
support  in  the  night  of  adversity. 

The  decree  is  affirmed,  except  that  portion  which  compeb 
the  husband  to  procure  a  release  of  the  wife's  right  of  dower. 
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Wamar  v.  Porter. 

Section  119  of  the  jiistices'  act  of  1841  {S.  L.  1841,  jp.  81), 
which  provides  that  ^^  in  all  cases  of  judgments  rendered 
before  a  justice  of  the  peace,  either  party  thinking  himself 
aggrieved  may  remove  the  same  by  writ  of  oerUorari  into 
the  drcnit  court,"  must  be  construed  to  apply  to  snch  judg- 
ments, only,  as  are  rendered  in  the  exercise  of  the  original 
jurisdiction  in  eivU  acUons^  conferred  upon  justices  by  sec- 
tion 1  of  the  same  act. 

Seld^  accordingly,  that  certiorari  would  not  lie  to  remove 
into  the  circuit  court  a  judgment  for  the  penalty  imposed 
by  a  by-law  of  the  village  of  Jackson  for  neglect  to  per- 
form highway  labor,  rendered  by  a  justice  of  the 
*peace,  in  a  summary  proceeding  by  complainty  under  [359] 
by-laws  of  the  village,  in  the  exercise  of  the  special 
jurisdiction  conferred  by  the  16th  section  {S.  Z.  1843,^.  122) 
of  the  village  charter. 

Senihle,  That  such  judgment  might  be  removed  into  this 
court  by  certiorari. 


Attorney-General  v.  The  Michigan  State  Bank. 

In  pleading  it  is  not  necessaiy  for  a  party  to  allege  any  more  than  wiU  constitate, 
prima  facie,  a  sufflciMit  cause  of  action  or  defense;  all  beyond  this  is  tur- 
phuage. 

To  an  information  in  the  nature  of  a  quo  warranto  requiring  a  corporation  to  answer 
toy  what  warrant  it  claimed  to  have,  use  and  enjoy  certain  corporate  powers^ 
etc,  which  it  was  therein  alleged  to  have  usurped,  a  plea  setting  forth  the  char- 
ter of  the  corporation,  by  which  the  powers  claimed  were  conferred,  in  pre- 
setUi,  is  a  prima  facie  defense;  for,  the  commencemeDt  of  a  legal  existence 
being  thus  shown,  it  will  be  presumed  that  the  corporation  continued  to  cadst^ 
and  to  perform  its  duties,  until  the  contrary  is  alleged. 
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And  where,  in  addition  to  this,  the  plea  oontained  aUegatiotts  intended  te  ihow 
either  a  oontinued  existence  of  the  corporatton  down  to  the  filing  ot  the  infor- 
mation, or  that  the  state  was  eatepped  from  hietating  upon  foifetture  of  the  cor- 
porate franchisee  for  causes  which  arose  prior  to  a  certain  period,  it  wom  Jheld, 
that  these  allegations  were  snipluaage,  and,  on  motion,  thej  were  ordered  to  be 
stricken  oatb 

The  case  is  stated  in  the  opinioiL 

Whipplb  J.  delivered  the  opinion  of  the  oonrt 
An  information  in  the  natnre  of  a  qtio  wcM^anio  was  filed 
against  the  defendants,  bj  the  attorney-general,  on  the  14th 
October,  1845.  The  information  in  substance  states  that  the 
defendants,  for  ^^  the  period  of  six  months  now  last  past,  have 
nsed,  and  still  do  nse,  without  any  warrant,  grant,  or 
[860]  charter,  the  following  liberties,  privileges  *and  fran- 
chises, to  wit :  that  of  being  a  body  politic  and  corporate 
in  law,  fact  and  name,  by  the  name  of/'  etc ;  "  and  the  follow- 
ing liberties,  privileges  and  franchises,  to  wit :  of  being  and 
becoming  proprietors  of  a  bank,  or  fund  for  the  purpose  of 
issuing  notes,  receiving  deposits,  making  discounts,  and  trans- 
acting other  business  which  inc(»porated  banks  may  lawfully 
transact,"  etc.  Whereupon,  the  said  attorney-general  prays 
the  advice  of  the  court  in  the  premises,  and  due  process  of 
law  against  the  President,  Directors  &  Co.,  of  the  Michigan 
State  Bank  aforesaid,  in  this  behalf,  to  be  made  to  answer  to 
the  said  people,  by  what  warrant  they  claim  to  have,  use  and 
enjoy  the  liberties,  privileges  and  franchises  aforesaid. 

To  this  information  the  defendant  appeared,  and  on  the 
14th  November,  1845,  filed  a  plea,  which,  after  stating,  in 
substance,  that  by  an  act  of  the  legislative  council,  passed 
March  16th,  1835,  they  were  constituted  a  body  politic  and 
corporate  for  a  period  of  twenty  years  from  the  passage  of 
the  act,  and  that  by  force  of  the  act,  they  became  entitled  to 
and  used  the  liberties,  privileges  and  franchises  of  becoming 
proprietors  of  a  bank,  or  fund  for  the  purpose  of  issuing 
notes,  receiving  deposits,  making  discounts,  etc.,  proceeds  at 
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great  length  to  state  among  other  things  that,  m  the  years  of 
1838  and  1839,  the  bank  became  the  depositors  of  the  funds 
of  the  state ;  that,  in  consequence  of  the  embarrassments  of 
the  country,  etc.,  they  were  unable  to  pay  a  debt  of  about 
$500^000  due  the  state;  that  on  the  Ist  February,  1840,  the 
legislature  passed  an  act  authorizing  a  settlement  with  the 
bank ;  that  negotiations  were  had  between  the  parties,  which 
eventuated  in  a  settlement,  the  terms  of  which  are  stated  ; 
that  the  state,  professing  to  be  dissatisfied  with  the  terms  of 
the  settlement,  on  the  17th  February,  1842,  sanctioned  the 
settlement,  except  the  portion  thereof  by  which  the  state 
was  bound  to  indemnify  the  bank  against  certain 
liabilities,  ^etc. ;  that  the  bank,  feeling  aggrieved  by  [361] 
this  act,  instituted  proceedings  in  chancery  against 
the  trustees  of  the  property  assigned  by  the  bank,  and  the 
trustees  instituted  in  the  same  court  proceedings  against  the 
bank  and  others,  charging  upon  the  bank  insolvency.  The 
plea  then  gives  a  history  of  these  suits  and  their  final  deter- 
mination, and  then  refers  to  negotiations  by  which  the  di£&- 
culties  between  the  bank  and  the  state  were  eventually 
settled. 

A  motion  was  made  by  the  attorney-general  to  strike  out 
as  surplusage,  all  that  part  of  the  plea  relating  to  the  condi- 
tion of  the  bank  in  the  years  1838  and  1839,  the  negotiation 
and  settlement  with  the  state,  and  the  several  acts  of  the 
legislature  in  relation  to  such  settlement,  and  the  history  of 
the  several  suits  instituted  by  and  against  the  bank,  etc. 

If  that  portion  of  the  plea,  to  which  exception  is  taken,  is 
mere  surplusage,  the  motion  is  appropriate..  Whether  the 
motion  is  well  founded  or  not,  must  depend  upon  the  appli- 
cation to  the  matter  objected  to  as  surplusage,  of  a  few  ele- 
mentary rules  of  pleading.  "  It  is  not  necessary  in  pleading 
to  state  matter  which  would  come  more  properly  from  the 
other  side:"  Steph,  Pl.^  350.  The  true  meaning  of  the 
rule  iS|  ^Hhat  it  is  not  necessary  to  anticipate  the  answer  of 
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the  adversary,  which,  according  to  Lord  Hale,  ia  like  leaping 
before  one  comes  to  the  stile."  It  is  sufficient,  says  the  same 
author,  that  each  pleading  should  in  itself  contain  a  good 
prima  fade  case,  without  reference  to  possible  objections 
not  yet  ui^ed.  Oould  thus  states  the  rule  :  '^  In  general,  it 
is  not  necessary  for  either  party  to  allege  more  than  will  con- 
stitute, prima  facie,  a  sufficient  cause  of  action  or  defense. 
It  is,  therefore,  in  general,  unnecessary  for  a  party  to  deny^ 
or  avoid  by  arUicipatianj  all  or  any  of  the  possible  f acts^ 
which  might  furnish  sufficient  answers  in  law  to  his  own 
allegations:"  Oould? e  PL,  167.  The  same  rule  is 
[362]  affirmed  by  Chitty,  *who  says  that,  "  in  general,  what- 
ever circumstances  are  necessary  to  constitute  the 
cause  of  complaint,  or  ground  of  defense,  must  be  stated  in 
the  pleadings,  and  all  beyond  is  surplusage:"  1  Chittif^ 
Pl.^  246.  This  rule,  like  all  others  in  the  law  of  pleading,  is 
founded  in  sound  logic ;  and,  in  practice,  it  is  both  r^tton- 
able  and  convenient,  as  a  contrary  practice  would  lead  to  con- 
fusion and  prolixity.  Illustrations  of  the  rule  are  to  be 
found  in  the  examples  given  in  the  elementary  works  from 
which  I  have  quoted,  and  numerous  adjudicated  cases  might 
be  cited  to  show  its  extent  and  application.  Let  us  apply 
the  rule  to  the  case  before  us.  The  information  alleges  that 
the  defendants  have  used,  without  any  warrant,  certain  liber- 
ties, privileges  and  franchises.  The  defendants  answer  by 
setting  out  a  charter,  by  which  they  are  warranted  in  using 
the  liberties,  privileges  and  franchises  they  are  charged  with 
having  usurped.  Does  this  constitute  a  good  prima  facie 
defense  to  the  information,  without  reference  to  the  other 
matters  set  out  in  the  plea  t  This  question  may  be  tested 
by  supposing  a  general  demurrer  to  be  interposed  to  the 
plea;  the  demurrer  would  admit  the  truth  of  the  matter 
pleaded,  and  the  judgment  of  the  court  cannot  be  doubted ; 
the  defense  would  be  regarded  as  perfect  and  conclusive. 
The  same  result  would  follow  if  issue  were  taken  upon  the 
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plea,  and  the  same  facts  proved  on  the  trial  of  the  issne, 
which  would  be  admitted  if  a  demurrer  were  interposed. 
The  onlj  possible  purpose  of  the  other  allegations  in  the 
plea  must  be,  either :  1st,  to  show  that  the  state  is  estopped 
from  insisting  upon  any  cause  of  forfeiture,  which  might 
have  accrued  anterior  to  the  acts  of  the  legislature  referred  to 
in  the  plea,  and  the  contracts  therein  stated  to  have  been 
made  between  the  state  and  the  bank ;  or,  2d,  to  show  a 
continued  corporate  existence  down  to  the  time  of  the  usurpsr 
tion  alleged  in  the  information. 

*That  the  plea  cannot  be  sustained  on  the  first  [363] 
ground,  seems  to  me  very  clear  from  what  has  already 
been  stated.  It  is  anticipating  matter  which  should  prop- 
erly come  from  the  other  side,  and  thus  involves  a  violation 
of  a  fundamental  rule  of  pleading.  The  charter  would  prove 
that  the  corporation  was  legally  created,  and  the  law  will 
intend  that  it  performed  all  its  duties.  Besides,  it  is  making 
an  issue  when  no  issue  is  tendered.  The  plea  not  only  avers 
matter  which,  if  true,  would  constitute  a  full  answer  to  the 
information,  but  purports,  also,  to  answer  matters  not  averred 
in  the  information ;  in  other  words,  it  jpresumeSy  that  the 
attorney-general  will  insist  upon  a  forfeiture  of  the  charter 
by  the  corporators,  for  causes  arising  anterior  to  a  certain 
period  ;  and  the  object  of  setting  out  the  acts  of  the  legislsr 
tare,  and  the  contracts  before  referred  to,  is  to  answer  such  a 
9v/pposed  state  of  facts.  But  I  have  said  that  this  court  will 
intend  that  the  defendants  have  performed  all  their  duties 
until  the  contrary  be  shown :  9  TF^/k?.,  379.  "We  cannot 
pre9nme  that  the  defendants  have  done  any  acts  which  will 
involve  a  forfeiture  of  chartered  rights,  or  draw  down  upon 
them  the  infliction  of  a  heavy  penalty.  It  may  be  that  the 
attorney-general  will  not  reply  facts,  which,  if  found  true, 
would  constitute  a  ground  of  forfeiture ;  or  if  a  f orf dture  is 
urged,  it  may  be  for  causes  occurring  sitiseqicent  to  the  acts 
and  contracts  spread  out  in  the  plea ;  in  such  a  case  the  mat- 

YoL.  n.  23  858 


368  CASES  IK  THE  SUPREME  COURT. 


Attornej-Oeiieral  v.  Hichigmn  State  Bank. 


ter  objected  to  woald  be  inapplicable,  as  it  purports  to  be  an 
answer  to  causes  of  forfeiture  arising  arUerior  to  these  acts 
and  contracts.  This  reasoning  illustrates  the  propriety  of 
the  rule  I  am  seeking  to  enforce ;  it  shows  that  the  portion 
of  the  plea  which  we  are  called  upon  to  reject  as  surplus- 
age, might  be  good  or  bad,  according  to  circumstances. 
Whether  it  be  good  or  bad,  we  will  determine  when 
[364]  the  attorney-general  alleges  upon  the  record  ^causes 
of  forfeiture  to  which  the  plea  would  be  a  legal 
answer. 

In  respect  to  the  second  ground  upon  which  the  objection- 
able matter  is  sought  to  be  sustained,  a  satisfactory  answer 
may  be  given.  By  their  plea,  the  defendants  show  the  com- 
mencement of  a  legal  existence,  under  a  valid  charter,  not  yet 
expired.  From  this  the  law  will  premjmie  their  continued 
existence  down  to  the  period  of  the  filing  of  the  informa- 
tion :  People  v.  The  President^  etc.y  of  the  Manhattan 
Co.,  9  Wend.,  379 ;  8  Ph.  Bo.,  hy  Cow.  dh  HXU,  295. 
The  defendants  have,  therefore,  alleged  what  the  law  will 
presume;  this  was  unnecessary,  and  therefore  surplusage: 
Steph.  PI.,  354. 

The  views  I  have  expressed  in  regard  to  the  appropriate 
mode  of  pleading  in  cases  like  that  under  consideration,  are 
strongly  fortified  by  the  precedents  to  be  found  in  the  ele- 
mentary works,  and  in  reported  cases :  People  v.  Bank  of 
Niagara,  6  Cow.,  196 ;  People  v.  Washington  dk  Warren 
Bank,  Id.,  211 ;  People  v.  Bank  of  Rudeon,  Id.,  317 ; 
People  V.  UUca  Insurance  Co.,  15  Johns.,  358. 

It  was  insisted  in  argument,  that  the  case  of  the  People  v. 
The  Manhattan  Co.,  9  Wend.,  351,  furnishes  an  authority 
in  favor  of  the  validity  of  the  plea  in  this  case.  I  have  given 
to  that  case  a  critical  examination,  and  am  unable  to  discover 
the  analogy  that  was  said  to  exist  between  it  and  the  one 
before  us.  The  Information  charged  the  defendants  '^  with 
using,  without  lawful  warrant  or  charter,  the  franchise  of 
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being  a  hody  politic  and  corporate^  and  of  cwrrying  on  hanh- 
ing  operational  without  being  authorized  so  to  do.  The 
defendants  pleaded  the  act  incorporating  the  company,  and 
subsequent  acts  of  the  legislature  recognizing  their  continued 
existence.  The  original  act  of  incorporation  contained  2k  pro- 
viso that  the  company  should,  within  ten  years  from  the  pass- 
ing of  the  act,  furnish  and  continue  a  supply  of  pure 
^and  wholesome  water,  sufficient  ^for  the  use  of  all  [365] 
«uch  citizens  dwelling  in  the  city  of  New  York,  as 
should  agree  to  take  it  on  the  terms  to  be  demanded  by  the 
«aid  company ;  in  default  whereof  the  corporation  should 
be  dissolved.  There  was  a  further  provision  authorizing  the 
<5ompany  to  employ  its  aurplvs  capital  in  the  pv/rchoBe  of 
puUic  or  other  stocky  or  in  amy  other  moneyed  trcmaactions  or 
operations^  etc.  Now,  it  is  clear  that  the  attorney-general 
regarded  the  charter  as  forfeited  in  consequence  of  a  breach 
of  the  condition  upon  which  the  continuance  of  the  corpora- 
tion depended.  The  proviso  was  treated  as  a  condition  in 
•deed.  The  defendants  may  have  supposed  that  a  compliance 
with  the  proviso  was  a  condition  precedent  to  their  existence 
4IS  a  corporation.  An  averment  in  the  plea,  therefore,  that 
the  condition  was  performed,  would,  in  such  a  case,  be 
proper ;  or,  if  the  condition  was  not  performed,  then  it  would 
be  competent  to  spread  upon  the  record  facts  which  would 
amount  to  a  waiver  of  its  performance  by  the  legislature. 
The  act  of  incorporation,  it  is  very  true,  created  the  indi- 
viduals therein  named  a  corporation  in  preeenti,  and  the 
proviso  was  strictly  a  defeasance  /  but  still  the  counsel  might 
desire  to  test  the  true  character  of  the  proviso,  and  for  that 
purpose,  and  from  abundant  caution,  embodied  in  the  plea 
several  acts  of  the  legislature.  Again,  it  was  said  by  the 
attorney-general  in  argument,  "  that  the  information  asserts 
no  right  on  the  part  of  the  people,  but  calls  on  Ae  corpor- 
ation to  show  their  title — a  present  title,  enibracingj  of 
course,  a  performance  of  every  condition.^^    And  further, 
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that  ^^the  grant  is  made  upon  a  condition,  and  in  default 
of  performance,  the  a«t  declares  that  the  corporation  shall 
be  dissolved."  If  this  view  of  the  case  was  correct,  it  was 
not  only  competent,  bnt  necessary,  that  the  defendants- 
should  aver  in  their  plea  a  performance  of  the  condition 
precedent,  or  facts  from  which  a  waiver  might  be  implied^ 

But    there   exists   a    still    more    conclusive    reason 
[366]   ^why  no  objection  was  taken  to  the  plea  in  that  case. 

The  defendants  claimed  that  they  had  the  right  to* 
carry  on  hanking  qpercUions  /   the  right  was  based  on  the 
original  act  of  incorporation ;  but  it  was  quite  manifest  from 
the  whole  case,  that  it  might  have  been  dangerous  to  rest  this- 
right  on  so  slender  a  foundation.     Hence  several  acts  of  the 
legislature  were  referred  to  in  the  plea,  recognizing  the  exist- 
ence of  the  corporation,  and  that  they  were  endowed  with 
banking  powers.     These  acts  might  have  been  referred  to  for 
two  purposes  :    1st.     To  show  a  legislative  construction  of 
the  original  act  which  gave  them  a  legal  existence  ;  and,  2d 
It  might  be  well  argued,  that  if  the  original  act  did  not  con- 
fer on  the  defendants  the  faculties  which  usually  appertain 
to  banking  incorporations,  the  several  acts  set  forth  in  the 
plea  did.     The  case  shows  that  this  was  the  great  object  and 
purpose  of  embodying  in  the  plea  the  several  acts  of  the 
legislature  therein  set  forth,  and  from  which  the  conclusion 
was  almost  irresistible,  that  banking  powers  were  originally 
granted,  or,  if  not,  that  these  powers  were  enlarged  so  as  to- 
sanction  the  defendants  in  using  the  franchises  alleged  in  the 
information. 

Upon  the  whole,  we  are  of  opinion  that  the  motion  of  the 
attorney-general  must  be  granted* 

The  attorney-general  and  S.  T.  Douglass^  in  support  of  the 
motion. 

f/.  F.  Joy^  contra. 

856 


FIRST  CIRCUIT,  JANUARY  tBRM.  1846.  867 

In  rt  Detroit  ft  Pontiac  BaOroad  Oompmy. 


People  T.  Gay. 

A  constable  has  authority,  under  the  statute  of  forcible 
entiy  and  detainer  {JS.  S.  1838,  ^.  490,  Ch.  5,  §§  3, 13)  to 
execute  a  writ  of  restitution. 


In  re  Detroit  Ae  Fontiao  Bailroad  Company. 

Case  reserved.  The  charter  of  the  Detroit  &  Ponfiac 
Bailroad  Company  {S.  Z,  1884,  p.  44,  §  11)  provides  for  the 
summoning  of  a  jury  of  eighteen  freeholders  of  the  county 
to  assess  the  value  of  property  required  in  the  construction 
of  the  railroad,  in  cases  where  the  corporation  cannot  agree 
with  the  owner ;  and  that,  on  the  attendance  of  the  jury  in 
obedience  to  the  summons,  each  party,  or,  in  the  absence  of 
either  party,  the  sherLS  for  such  absent  party,  may  strike 
from  the  panel  the  names  of  three  of  the  jurors,  and  the 
remaining  twelve,  being  duly  sworn,  shall  act  as  a  jury  of 
inquest  of  damages,  etc. 

On  an  inquest  had  under  this  provision  of  the  charter, 
after  six  jurors  had  been  stricken  from  the  panel  of  eighteen 
— ^three  of  them  by  the  corporation,  and  three  by  the  sheriff, 
for  the  owner  of  the  property,  who  did  not  attend — one  of  the 
remaining  twelve  stated  that  he  was  not  a  freeholder;  and 
thereupon  he  was  set  aside,  and  one  of  the  six  who  had 
been  previously  stricken  from  the  panel  *was  rensum-  [868] 
moned  by  the  sheriff,  and  with  the  other  eleven  pro- 
ceeded to  make  inquest  of  the  damages,  etc. 

JBeldj  that  the  inquest  was  irregular,  and  ought  not  to  be  con- 
Armed  by  the  circuit  court,  the  sheriff  having  exceeded  his 
authority  in  re-summoning  the  juror  who  had  been  previously 
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stricken  from  the  panel :  OUbert  v.  Columbia  Turnpike 
Co.y  3  Johns.  Ca.j  107 ;  jRex  v,  Oroke^  1  Covrp.^  32 ;  jff«r  t?. 
Manning^  1  Burr.^  377 ;  Reob  v.  Mayar^  etc.^  of  Limerpody, 
4  Id.,  2244. 


Latimer  ▼•  Wood^ward. 

On  complaint  of  forcible  entr7  and  detainer,  made  before  two  Jnattoea  oCtlie  peaee- 
nnder  R.  S.  1888,  p.  40Q,  dL  6,  a  warrant  and  vetwrt  were  Imned  and  aerved,  and 
on  the  retom  daj,  the  partlea  and  most  of  the  joron  gammoned  appeared;  the 
came  waa  then  adjourned  to  a  fbtore  daj,  and  the  jwdoea  tfaereapon  iasacd 
another  ventre  b7  iHildi  a  second  Juiy  waa  mmmoaed,  bef  <»e  wfacnn  the  canse 
was  tried:  Held^  that  the  jnatioea  had  no  power  to  direct  the  second  jurj  to  be 
sommoned;  bat  shoald  hare  reqalied  the  jarors  who  appeared  in  obedience  to- 
the  flret  ventre,  to  appear  on  the  adjourned  daj  of  the  canse;  and  if  their  number 
was  insaffldent  to  complete  the  panel,  the  deHcienoy  should  haye  been  soppUed 
b7  the  summoning  of  additional  jororB  bF  virtue  of  the  same  eenirsL 

The  eridenoe  to  sustain  a  complatnt»  under  &  &  1886k  P^  4Mi  ch.  fi,  f  S,  f or  onlawfkil 
and  forcible  entry  and  detainer  of  premises,  must  show  force  or  ffolenoe  in 
making  the  eiUry,  as  well  as  the  subsequent  detention,   (a) 

CertioTQ/ri  to  two  justices  of  the  peace  of  Lenawee  connty. 
This  was  a  proceeding  under  the  statnte  of  forcible  entry  and 
detainer :  R.  S.  1838,  j?.  490,  Ch.  5. 

Woodward  made  complaint  before  the  justices,  alleging 
that,  on  December  6, 1845,  he  was  the  owner,  and  in  the 

lawful  and  peaceable  possession  of  a  certain  ware- 
[369]  house  ^and  lot  in  Tecumseh,  and  that  on  that  day 

Latimer  and  Freese  made  an  unlawful  and  forcible 
entry  into  said  warehouse,  and  detained  the  same  with  stnHig 
hand  from  the  possession  of  the  complainant.  Thereupon, 
the  justices  issued  a  warrant  for  the  arrest  of  the  defendants 
below,  returnable  on  the  16th  December,  1845 ;  and  a  venire 
for  a  jury  was  also  issued,  returnable  on  that  day.    Both  the 

(a)   Approved:    Beits  t.  Miles,  16  Mich.,  466;  Hoffman  v.  Harrison,  tt  Mich.,  fli; 
fee  Harrington  ▼.  Scott  1  Mich.,  IT;  Davis  ▼.  Ingersoll,  poti,  p.  831L 
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warrant  and  venire  were  served,  and,  on  the  return  day,  the 
parties,  and  most  of  the  jnrors  snmmoned,  appeared.  The 
defendants  below  pleaded  the  general  issue,  and,  on  their  appli- 
cation, the  caase  was  adjonmed  tmtil  the  26th  of  December. 
On  the  19th  of  December,  the  justices  issued  a  second  venire, 
which  was  likewise  duly  served  and  returned.  By  virtue  of 
this  second  venire^  some  of  the  jurors  summoned  on  the  first, 
were  re-summoned,  but  others  were  omitted,  and  other  per- 
sonfl  Btuiunoned  in  their  stead.  The  parties  again  appeared 
on  the  return  day,  and,  the  jury  being  called,  the  defendant 
below  moved  to  set  aside  the  panel  of  jurors,  on  the  ground 
that  the  justices  had  no  power  to  issue  the  second  venire. 
This  motion  was  denied  by  the  justices  and  the  cause  pro- 
ceeded to  trial. 

It  appeared  from  the  evidence  adduced  on  the  trial,  that 
Woodward  was  in  possession  of  the  premises  in  question,  on 
the  6th  December,  1845,  and  had  been  for  several  months 
previously,  under  a  deed  from  Latimer;  that  on  that  day, 
and  while  Woodward  was  absent,  Freese  entered  the  ware- 
house, and  asked  for,  and  obtained  the  key  of  the  outer  door, 
from  one  Brown,  who  was  there,  and  in  possession  of  the 
tey,  with  the  knowledge  and  assent  of  Woodward ;  that 
Freese  then  proceeded  to  nail  down  the  windows,  after  which 
all  present,  including  Brovm,  went  out  of  the  warehouse,  and 
Freese  locked  the  door ;  that  Brown  then  requested  Freese 
to  return  the  key,  but  this  the  latter  refused  to  do , 
that  afterwards,  *on  the  same  day,  Woodward  came  [870] 
to  the  warehouse  and  endeavored  to  get  in,  but  found 
the  door  locked,  and  was  told  by  a  man  inside,  who  was  in 
the  employ  of  Freese,  that  he  would  not  be  permitted  to 
enter  the  building ;  whereupon  Woodward  made  a  breach  in 
the  door  by  knocking  out  one  of  the  panels,  through  which 
he  went  in,  and  directed  the  man  to  give  him  the  key,  and 
then  leave  the  building,  but  the  man  refused  to  do  either ; 
that  a  scuffle  ensued,  in  which  Woodward  attempted  to  put 

8B8 


370  CASES  IN  THE  SUPREME  COURT. 


Latimer  v.  Woodward. 


the  man  out,  but  without  success ;  that  he  then  went  away, 
and  soon  afterwards  the  defendants  below  both  came 
into  the  warehouse;  that  Woodward  then  returned,  and 
requested  of  them  (thej  being  inside  the  building)  to  open 
the  door,  but  Latimer  told  him  he  could  not  come  in,  and  he 
was  kept  out. 

Upon  this  evidence  as  to  the  entry  and  detainer,  the  jury 
found  a  verdict  of  guilty,  and  judgment  of  restitution  and 
for  costs  was  afterwards  rendered  in  favor  of  Woodward, 
and  a  fine  of  one  dollar  imposed  on  the  defendants  below. 
The  certiorari  was  sued  out  by  the  defendants  below,  to 
reverse  this  judgment. 

.  G.  A,  Stacy f  for  the  plaintifib  in  error. 

P,  Mareyj  for  the  defendant  in  error. 

Ransom,  0.  J.,  delivered  the  opinion  of  the  court 
It  is  contended  that  the  judgment  below  ought  to  be 
reversed,  because, 

1.  The  justices  erred  in  refusing  to  set  aside  the  second 
panel  of  jurors.  The  statute  provides  that  justices  of  the 
peace,  to  whom  complaint  may  be  made  of  any  unlawful  and 
forcible  entry  or  detainer,  shall  issue  a  warrant  for  the  appre- 
hension of  the  person  complained  of,  and  shall  also  issue  a 
precept^  to  the  same  officer,  commanding  him  to  cause 
[371]  to  come  before  them  twelve  discreet  men,  etc,  *at  the 
same  time  and  place  appointed  for  the  trial  or  hearing 
of  the  said  complaint ;  and  if  a  sufficient  number  of  persons 
summoned  do  not  attend,  said  justices  may  order  the  officer 
to  complete  the  number  Jyy  returning  others  forthwith :  R. 
S.  1838,  jp.  491,  §  3.  The  statute  nowhere  authorizes  the 
justices  to  dispense  with  one  jury  and  direct  a  second  to  be 
summoned  in  their  stead.  If  a  sufficient  number  of  the  per- 
sons summoned  do  not  attend,  the  deficiency  is  supplied  by 
immediately  returning  others ;  but  those  who  may  attend  are 
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not  to  be  discharged ;  nor  is  it  necessary  to  issue  a  new  v&nire  / 
the  officer  returns  the  additional  jurors  upon  the  "precept  first 
issued. 

The  record  here  shows  that  most  of  the  persons  first 
summoned  did  oMend,  and  thej  should  have  constituted 
the  jury  to  trj  the  cause,  unless  set  aside  by  the  chal- 
lenges^ or  discharged  by  consent  of  both  parties.  On  the 
adjournment  of  the  cause,  the  justices  should  have  directed 
the  jurors  in  attendance,  to  have  again  attended  on  the  day 
to  which  the  trial  was  adjourned,  and  it  would  hare  been  as 
much  their  duty  to  have  done  so  as  it  was  to  appear  in 
obedience  to  the  ventre. 

2.  Again,  it  is  contended  by  the  counsel  for  the  plaintiffs 
in  error,  that  the  verdict  of  the  jury  was  against  the  evi- 
dence adduced  on  the  trial.  The  complaint  charge  a 
forcible  entry y  as  well  as  detainer ;  and  this,  it  is  conten  ed, 
is  not  sustained  by  proof  of  a  forcible  detainer,  only. 

Upon  this  point,  too,  the  counsel  for  plaintifEs  in  error  is 
clearly  right.  The  evidence  on  both  sides  all  tends  to  show, 
beyond  controversy,-  that  the  entry  was  entirely  peaceful, 
without  any  force  or  violence  whatever.  The  detention  alone 
was  forcible. 

The  statute  makes  it  our  duty,  in  reviewing  these  proceed- 
ings, upon  certiorari^  to  review  the  facts,  as  well  as  the  mat- 
ters of  law :  R.  S.  1838,  p.  493,  §  12 ;  Chamberli/n  v. 
JSrovmj  antey  j>,  120,  note, 

*Upon  both  the  grounds  (the  error  of  the  justices   [872] 
in  directing  a  second  jury  to  be  summoned,  and  the 
erroneous  finding   of  the   jury  upon  the  evidence  before 
them),  the  judgment  below  must  be  reversed. 

The  justices  having  awarded  to  Woodward  restitution  of 
the  premises,  it  is  further  ordered  that  the  same  be  restored 
to  the  plaintiffs  iu  error,  and  a  writ  is  awarded  for  that 
purpose. 

JtUlgment  ielow  reversed  cmd  reetittUion  moarded. 
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FoDowlikg  are  reports  of  csms  wisiag  nnder  tlie  ttatoto  of  forcible  entiy  tad 
detainer,  which  were  decided  bjr  the  Supreme  Court  prior  to  ISiSk  end  have  nevar 
been  reported. 

DaTU  T.  iNeKBSOIX. 

A  cQmplaint  under  |  S,  oC  Oh.  fi.  Tit  8,  Ft  >»  of  B.  S.  1888,  for  unlawfol  and  f oreflde 
entry  Into  landa,  etc,  ehonid  contain  the  eame  aabstantiTe  allegationa,  vfaidi 
would  be  requisite  in  an  indictment  under  f  1  of  the  same  chapter;  and  the  eom- 
plainant  should  be  held  to  the  same  proof,  substantially,  that  would  be  nnrssssry 
to  justify  a  couTiction  upon  such  an  indictment. 

Where  the  eridence  to  sustain  such  a  complaint  showed  merely  an  wniawful  entry 
and  detention,  but  did  not  show  that  they  we  accompanied  with  violence,  or  a 
breach  of  the  peace,  tt  was  hdd  insufficient. 

Certiorari,  broug^ht  by  Davis,  to  wftne  a  judgment  idiioh  IhgersoE  had  recovered 
against  him,  in  proceedings  before  three  justices  of  the  peace  of  Wayne  county, 
under  the  statute  of  forcible  entry  and  detainer,  R  &  1888,  p.  490,  ch.  SL  The  cause 
was  aigued  and  determined  at  the  January  tenn,  1810^  of  this  cout. 

Jamef  A.  Van  Dyke,  for  the  plaintifT  in  error. 


-,  for  the  defendant  in  error. 


WmFPUi.  J.,  dellTered  the  opinion  of  the  conrti 

IngersoU  instituted  proceedings  against  Davis  before  three  justices  of  Uie  peace, 
for  an  alleged  forcible  entiy  and  detainer;  and  the  case  Is  brought  here  by  a  writ  of 
ctrUorari  to  those  justices,  that  the  facts,  as  well  as  the  matten  of  law,  may  be 
reviewed  hy  this  court  Upon  an  inspection  of  the  justices*  return,  it  appean  that 
the  parties,  on  the  Ist  of  September,  1888,  entered  into  a  contract,  in  wiitlag,  hj  the 
terms  of  which  IngersoO  undertook  to  buDd  for  Davis  a  house  agreeably  to  the  sped- 
llcations  contained  in  the  contract.  IngersoU  agreed  to  inclooe  the  building  ami 
ftnish  the  inside,  in  a  good  and  workmanlike  manner,  for  the  sum  of  $887.  Davis 
agreed  to  funish  the  materials*  and  do  the  painting  and  mason^s  work,  and  to  psy 
IngersoU  the  money  for  the  work  as  it  should  pmgrens  And  he  also  agreed  that 
IngersoU  "should  have  the  Aouse,  and  nae  cf  Une  lot,  ae  hie  own,  until  he 
[373]  should  pay  ^him  the  whole  amount  of  the  eontanct  price  fordoing  the 
work.**  IngersoU  entered  upon  the  performance  of  his  contract,  and,  on  tbe 
S8th  day  of  December,  1888,  had  completed  it  to  the  satJsfartlon  and  acceptance  of 
Davis,  who  then  informed  IngersoU  that  he  intended  to  move  into  the  house  on  the 
foUowing  day.  To  that  IngersoU  repUed  that  he  must  not  do  so;  that  he  (IngersoU) 
should  retain  the  possession  of  the  house  untU  he  was  paid  for  the  work.  On  the 
9Bth  December,  Davis  was  found  in  the  house,  and  appeared  to  have  gone  into  it 
during  the  previous  night.  IngersoU  then  directed  Davis  immediately  to  quit  the 
premises,  and  redeUver  possession  of  the  house  to  him;  which  Davis  refused  to  do, 
but  said  he  would  try  and  pay,  or  make  some  arrangement  for  the  work. 
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IngenoU  arerred  In  tb«  complaint. preferred  to  the  justloes,  that  Davii  "with 
stnmcr  hand  made  unlawful  and  forcible  entiy  into  and  upon  a  certain  tenement  and 
dwelling-housei  of  right  in  the  occupation  and  poeseasion  "  of  the  complainant. 

Upon  this  complaint  being  made,  the  Justices  iBsned  their  warrant  for  the  appre- 
hwnidan  of  Davis,  who  was  taken  and  brought  before  the  Justices;  a  dial  was  had, 
and  a  Tordict  of  guilty  returned  against  Davis,  on  which  judgment  ef  restitution  was 


The  plaiBtiff  In  error  insisted  upon  the  trial,  and  now  contends  that,  to  entitle  the 
complainaiit  to  a  Terdict,  he  shoold  hare  proved  that  Davis  either  took  or  kept  pos- 
session of  the  premises  described  in  the  complaint,  with  violent  menaces,  or  actual 
f(nt»  and  arms,  or  with  some  drcnmstanoes  of  actual  Science  or  terror;  that  any 
entry  or  possession  which  had  no  other  force  than  such  as  is  implied  by  law  in  every 
trespass,  was  not  within  the  meaning  of  the  statute  under  which  this  proceeding  was 
ittsUtnted;  and  that,  unless  the  juiy  were^  satisHed  from  the  testimony  submitted  to 
them,  that  Davis  took  and  kept  possession  of  the  premises  with  violent  menaces,  or 
actual  violence  or  terror,  or  some  circumstances  of  force  and  arms,  they  should  have 
returned  a  verdict  for  the  defendant  below. 

lUs  proeeedingis  predicated  upon  the  second  and  tSdrd  sections  of  the  act  touching 
forcible  entry  and  detainer:  "EL,  8.  1638,  p.  490.  By  the  provisions  of  that  act,  a  prose- 
cntkm  and  conviction  under  the  sections  refenred  to  are  made  to  accomplish  a  two- 
fold object,  to  make  restitution  of  the  premises  wrongfully  taken  or  held  from  the 
aggrieved  party,  and  to  punish  the  wrong-doer  for  the  offense  to  the  public.  Hence 
the  same  rules  and  principles  which  would  regulate  and  govern  the  prosecution  of  an 
IndlotBMiit  for  a  similar  act,  are  applicable  to  this  case.  The  complaint  should  con- 
tain the  same  substantive  allegations  that  would  be  requisite  tn  an  indictment  pre- 
dicated upon  the  same  statute;  and  the  complainant  should  be  held  to  the  same 
proof,  substantially,  that  would  be  necessary  to  justify  a  conviction  upon  an  indict- 
ment. If  I  am  right  in  this  view  of  the  case,  it  is  clear  that  the  complainant  was 
not  entitled  to  a  verdict  upon  the  evidence  submitted.  As  far  as  I  have  had  an  oppor- 
tunity to  examine  the  authorities  cited  in  argument,  they  all  concur  In  maintaining 
the  position  I  have  taken  (see  10  Mass.,  403, 409;  8  Cow.,  226);  and  I  apprehend  no 
ease  can  be  found,  English  or  American,  in  which  a  contrary  doctrine  is  held. 

The  Judgment  below  must  be  reversed,  with  costs. 

Wm.  a.  FuBTCHn,  G.  J.,  and  lUznoM  and  MoRSfJi,  Justices,  concurred. 

Judgment  reverted, 
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CA0WBLL  T.  WaBD. 

SattspendlBf  befor*  Jufttoet  oC  the  peaoe  under  the  stfttotes  of  forcible  eatrj end 
detainer  (&  8. 1888,  i».  4BQ,  eh.  S»  and  R  L.  1810^  i».  8S)»  maj  be  eontlnned  on  cane 
ihown,  the  power  to  contlnQe,  although  not  ezpronlj  conferred,  beinc  tncfclent 
to  the  Juriadictlon  to  hear  and  determine. 

In  <xder  to  give  the  juatioM  luriadlctlon  in  such  suits,  the  complaint  should  aDege 
all  the  facts  neoessaiy  to  show  a  case  in  which  the  remedj  is  proiided  bj  the 
statute,    (a) 

A  complaint  aUeging  merelj  that  "B  hoida  ever  cuul  umlatefuUif  defatns  **  osrtahi 
premises,  etc,  is  not  suiBcient. 

The  complainant,  in  his  evidence,  is  confined  to  proof  of  the  ffeots  alleged  in  Us 
complaint. 

No  declaration  Is  necessary  in  su^  suits;  the^oomplalnt  sfandlng  in  lieu  of  a  dedar- 
.  ation.    (6) 

Where,  In  a  suit  under  the  statute  of  forcible  entry  and  detainer  (R  8. 1888,  p.  400^ 
ch.  8,  and  6.  L.  184D,  p.  88),  a  purchaser  of  mortgaged  premlsss  on  n  statntoEx 
f oredoeure,  seeks  to  recoyer  possession  of  a  person  holding  over  after  the  equity 
of  redemption  has  expired,  he  must  prove  the  regularity  of  all  the  proceedings  on 
the  foreclosure. 


CferHorari,  brought  bf  CSsswell,  to  reverse  a  judgment  idiich  Ward  had  reoovered 
against  him  in  proceedings  before  two  justices  of  the  peace  of  St.  CSaIr  county, 
under  the  statutes  of  forcible  entry  and  detainer:  B.  R  1888,  p.  490,  ch.  5,  and  R  L. 
184D,  p.  88.  The  cause  was  axgued  and  determined  at  the  January  term,  ISflB;  of  this 
court. 

Van  Djfke  &  Harrinfftont  for  the  plaintiff  In  error. 

J.  F.  Joy*  for  the  defendant  in  error. 

Whifpli,  J.,  delivered  the  opinion  of  the  court 

Upon  examination  of  the  transcript  returned  into  this  court,  It  appears  that,  on  the 
aoth  of  November,  1841,  Ward  entered  a  complaint  before  the  justices,  alleging  that 
Henry  A.  Caswell  holds  over  and  unlawfully  detains  from  him,  the  said  Samnel 
Ward,  certain  premises,  which  are  particulariy  described,  and  requested  tiie  justloei 
to  issue  a  writ  against  CSaswell,  for  the  trial  of  the  right  of  poaseasion  therecC  A 
summons  was  accordingly  iasned,  and  made  returnable  on  the  8d  day  of  DeoemlMr 
following.  Upon  the  return  day  the  parties  appeared,  when  the  complainant  filed  a 
declaration  stating,  substantially,  that  Caswell  "unlawfully  detained"  from  hln, 
the  premises  described  in  the  complaint;  to  which  the  defendant  below  ploadod  the 

(a)  Bryan  v.  Smith,  10  Mich.,  SS9, 887;  Boyoe  v.  Bradbum,  posl;  t77;  Buah  r.  Don- 
ham,  4  Mich.,  889. 

(6)   Clark  V.Gage,  19  lOch.,  SOT,  611. 
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general  inae,  and  gave  notice  that  the  title  to  land  would  come  in  question ;  and 
thereupon  tendered  a  bond  which  the  Justioes  refused  to  receive.  Caswell  then 
applied  for  a  continuance  of  the  cause  for  ten  days,  and  supported  his  application 
by  an  aiBdaTlt.  The  application,  also,  was  refused  by  the  Justices,  upon  the  grounds. 
Istw  That  the  defendant  did  not  state  that  he  had  a  good  defense  to  the  action ;  Sd. 
Nor  what  he  expected  to  prove ;  8d.  Nor  that  the  application  was  not  made  for  delay 
merely,  and  that  Justice  might  be  had  in  the  case ;  4th.  For  that  no  diligence 
Appeared  to  have  been  used  to  obtain  the  attendance  of  the  witnesses.  The  parties 
then  proceeded  to  trial,  and  the  plalntiil  offered  in  evidence  a  paper  purporting  to  be 
a  copy  of  a  demand  made  upon  Caswell  to  deliver  up  the  possession  of  the  premises 
to  Ward.  This  notice  is  dated  and  was  served  on  Caswell,  on  the  15th  of  November. 
1841,  by  Beuben  Warner,  a  constable,  who  was  sworn  and  testified  that 
*he  served  the  notice,  and  that  Caswell  was  in  possession  of  the  premises  [^  *  ^J 
set  out  in  the  complaint.  The  plaintiff  then  offered  in  evidence  a  deed  pur- 
porting to  have  been  executed  to  him  by  Reuben  Uoore,  sheriff  of  the  county  of  St. 
Clair,  dated  lath  November,  1841,  by  which  it  appeared  that  the  premises  in  q[uestion 
had  been  mortgaged  by  Caswell  and  one  Helm  to  Ward,  and  that,  upon  a  statutory 
foreclosure,  the  same  was  bid  off  by  Ward,  upon  a  sale  of  the  premises  by  the  sheriff 
of  St.  Clair,  on  the  2l8t  day  of  September,  1839;  which  deed  appeared  to  have  been 
acknowledged  and  recorded  pursuant  to  the  provisions  of  law.  To  prove  the 
execution  of  the  deed,  a  witness  was  sworn,  who  testified  that  the  subscribing  wit- 
nesses thereto  resided  without  the  Jurisdiction  of  the  court,  and  then  proved  in  the 
usuAl  manner  the  genuineness  of  their  signatures,  and  the  deed  was  read  in  evi- 
dence. It  is  also  certified  that  the  above  was  all  the  testimony  in  the  case.  The 
return  exhibits  the  further  fact  that,  after  the  testimony  was  dosed,  a  motion  was 
made  hy  the  defendant  below  for  a  nonsuit,  which  was  refused  by  the  Justices;  upon 
what  ground  the  nonsuit  was  moved,  does  not  appear.  The  cause  having  been  com- 
mitted to  the  jury  upon  the  testimony  above  stated,  a  verdict  was,  by  them,  returned 
for  the  plaintiff,  upon  which  a  Judgment  was  entered  according  to  the  statute;  and 
to  reverse  which,  the  defendant  below  brought  the  cause  to  this  court  by  certiorari. 
It  may  be  here  stated  that  it  is  admitted  by  the  counsel  for  the  defendant  in  error, 
that,  upon  the  trial  before  the  Justices,  it  was  insisted  upon  that  the  deed  from  the 
sheriff  to  Ward  was  not  sufficiently  proved,  and  that  to  enable  the  plaintiff  to  recover, 
he  was  bound  to  show  the  regularity  of  the  proceedings  under  the  foreclosure.  It  is 
ftuther  admitted  that  it  was  stated  in  the  affidavit  for  the  continuance  of  the  cause 
for  ten  days,  that  one  of  the  witnesses  would  prove  that  the  advertisement  of  the  sale 
of  said  mortgaged  premises  was  published  in  a  paper  of  which  he  was  editor,  and 
that  said  advertisement  was  not  published  for  **  twelve  successive  weeks,"  as  required 
l^law. 

The  plaintiff  in  error  insists  that,  for  various  reasons,  the  judgment  below  should 
be  reversed.  Those  upon  which  reliance  is  principally  had,  however,  are,  Ist.  That 
the  justices  should  have  granted  a  continuance  of  the  cause;  and,  9d.  That  the 
proof  was  insufficient  to  entitle  the  plaintiff  to  recover.  I  will  consider  these  ques- 
tions in  the  order  in  which  they  are  stated. 

1.  It  is  contended  by  the  defendant  in  error,  that  the  justices  had  no  power  to  con- 
tinue the  cause,  and  this  proposition  is  sustained  lij  an  adjudged  case  reported  in 
8  Cow.,  18.  It  is  a  sufficient  answer  to  say,  that  this  decision  was  expressly  overruled 
l^  this  court  in  the  case  of  Disbrow  v.  Qillett,  and  we  see  no  reason  for  reconsidering 
that  decision.  The  general  rule  relied  upon  hy  the  counsel  for  the  defendant  in  error, 
and  by  the  Supreme  Court  of  New  York,  that  Justices  of  the  peace  are  confined  to 
the  powers  and  jurisdiction  expressly  conferred  by  statute,  has,  I  think,  no  applica- 
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tlon  to  the  preeent  questioiL  There  Is  an  obTloos  distinetlon  between  (he  ease  where 
courts  of  limited  and  qMdal  jurisdiction  asBiime  totakaoogniaanee  of  a  tuhjed  mat- 
ter not  expresslx  oomioff  within  the  scope  of  the  law  bj  which  they  are  created,  and 
which  bounds  their  powers,  and  the  case  where  the  wtjeet  matter  is  deai^  within 
their  Jorisdictlon,  and  resort  is  simplj  had  to  the  praeUoe  of  other  cooits  to  enable 
them  to  exercise  that  Jurisdiction.  Keeping  in  view  this  distinction,  is  it  not  dear 
that  the  right  to  continoe  is  an  incident  to  the  power  to  hear  and  determine  causos 
like  that  under  consideration?  If  not,  it  is  certain  that  the  grnssest  lajnstlee  mSg^ 
be  done.  Did,  then,  the  justices  exercise  a  proper  discretion  in  ovemiling  die  motion 
to  continue  ?  I  think  they  did  not.  The  facts  to  be  proved  by  the  witness  wers 
material  to  the  issue,  and  the  motion  was  made  on  the  retom  day  of  the  process,  and 
at  the  time  the  issue  was  made  up.  Under  these  circumstances,  It  appears  to  me 
that  the  court  below  should  have  granted  the  motion. 

9.  It  is  also  insisted  upon  by  the  piaintlif  in  error,  that  the  evidence  did 
£o7oJ  not  support  *the  complaint,  and  for  this  reason  the  jodgment  should  be 
reversed.  Upon  a  doee  examination  of  the  statute,  I  am  satisfied  this 
ground  Is  well  taken.  The  statute  directs  the  justices,  upon  a  return  to  a  oertforoH; 
to  state  **  the  facts  appearing  on  the  trial,"  and  upon  the  hearing  of  the  causa,  It  is 
further  enacted,  that  this  court  **shall  determine  the  same  according  to  the  right 
and  justice  of  the  case,  on  a  review  of  the  fitcts,  as  well  asof  matters  of  law.**  These 
provisions  dearly  indicate  that  this  court  not  only  have  the  power,  but  it  becomes 
their  duty  to  examine  into  the  fflusta,  as  weU  as  the  legal  questions  which  arose  on 
the  trial  below:  Chamberlain  v.  Brown,  ante,  p.  UO,  note.  In  order  to  give  the 
court  bdow  jurisdiction  of  acase  under  the  chapter  respecting  **foraIble  entry  and 
detabier,**  and  the  acts  amendatoiy  thereto^  It  is  necessary  that  the  complaint  should 
embody  such  a  statement  of  facts  as  brings  the  par^  dearly  within  some  one  of  that 
dassof  cases  for  which  a  remedy  is  provided.  Now,  the  statute  givea  a  remedy: 
1st  Against  those  who  make  unlawful  and  forcible  entry  into  lands,  and  with 
strong  hand  detain  the  same.  Sd.  Against  those  who,  having  made  lawful  or 
peaceable  entiy  into  lands,  unlawfully,  and  by  force,  detain  the  same:  B.  8.  IflU 
p.  480, 1 2.  8d.  Against  those  who,  with  or  without  force,  hold  over  lands  after  the 
time  for  whidi  they  are  demised  or  let,  or  contrary  to  the  conditions  or  covenants 
of  any  lease  or  agreement,  or  after  any  rent  shall  have  become  due:  IS.,  p.  482,  f  6; 
8.  L.  IMO,  p.  88, 1 L  And  4th.  The  purchasers  upon  sale  at  mortgaged  premises,  or 
under  execution,  are  entitled  to  Institute  proceedings,  in  like  manner  as  in  eases 
where  a  tenant  holds  over  after  the  expiration  of  a  lease:  &  Lw  1841,  p,  86,  f  9L 
Under  which  of  these  four  heads  does  the  case  in  question  come?  If  under  either,  it 
is  the  second;  but  in  that  case,  it  should  have  been  averred  that  the  premises  were 
entered  peaceably  or  lawfully,  and  that  the  detention  was  not  merely  unkiwyva  but 
firreMe.  Without  determining,  however,  whether  such  a  case  was  prssanted  by  the 
complaint  as  entitied  the  party  to  the  summary  remedy  provided  by  the  statnte,  it  is 
quite  manifest  that  the  prao/  does  not  support  either  the  complaint  or  the  dedara- 
tton  (which  it  is  proper  here  to  remark,  was  entirely  unnecessary).  If  the  pai^ 
intended  to  avail  himself  of  the  remedy  provided  for  by  the  act  <rf  1840,  an  the  fads 
necessary  to  give  the  court  bdow  jurisdiction,  and  to  entitle  hfan  to  the  remedy  it 
provides,  should  have  been  fuUy  and  dearly  set  out  In  the  complaint  It  Is  a  right 
which  the  defendant  has,  to  be  advised,  before  pleading,  of  the  nature  and  cause  of 
this  summary  proceeding  against  him;  and  upon  issue  being  joined,  the  complainant 
is  confined  in  his  proof  to  the  case  he  has  made.  It  would  certainly  be  an  innovation 
upon  the  well  established  rules  of  both  pleading  and  evidence,  to  permit  a  party 
under  the  general  allegation  that  his  premises  are  **  unlawfully  detained,**  to  show 
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tliat  lie  was  *  purahaMr,  either  of  mortgegad  promtnw,  or  under  an  eacecutloiL  We, 
moraover,  are  of  epinloo,  tbat  snch  purchaser  is  bound,  in  such  a  prooeeding,  to 
•how  the  regularity  of  all  proceedings  under  the  sale.  In  an  action  of  ejectment, 
this  certainly  would  be  required  before  the  deed  under  which  he  claims  could  be 
offered  in  OTidence.  If  so,  it  would  be  difficult  to  determine  why  less  proof  should  be 
raq[uired  before  justices  of  the  peace,  where  the  proceedings  are  summaiy.  The 
statute  intended  to  give  a  new  remedy,  but  not  to  alter  the  rules  of  erldenoe. 
The  judgment  below  mustbe  reTersed  with  costs. 

Wk.  a.  TLbicbeb,  0.  J.,  and  IUnsom  and  Mobsll,  justices,  concurred. 

Jrtdffmeni  rwtened. 


♦RoTCB  V.  Braobubn.  [377] 

Tbe  complaint,  in  a  proceeding  under  the  statute  of  forcible  entiy  and  detainer  (R. 
8. 1888,  p.  490,  ch.  6),  and  the  act  amendatory  thereto  (S.  L.  1S40,  p.  88),  should 
allege  all  the  facts  necessaiy  to  give  the  justices  jurisdiction,    (a) 

The  summary  remedy  which  the  statute  (S.  L.  1840,  p  84, 1 6),  provides  for  obtaining 
possession,  after  redemption  expired,  of  premises  sold  on  mortgage  foreclosure, 
or  under  execution,  applies  only  where  there  is  a  privity  between  the  parties; 
and  not  where  the  grantee  of  a  purchaser  on  sale  under  execution,  seeks  to 
recover  possession  from  a  person  holding  adversely  to  the  judgment  debtor. 

Certiorari,  brought  by  Royce,  to  reverse  a  judgment  which  Bradbum  had  recovered 
f^"**^  him  in  proceedings  before  two  justices  of  the  peace  of  Washtenaw  county, 
under  the  statutes  of  forcible  entry  and  detainer:  R.  3.  1888,  p.  490,  ch.  6;  S.  L. 
1B4D,  p.  88.  The  cause  was  heard  and  determined  at  the  January  term,  194Si,  of  this 
court. 

£  Mundifi  for  the  plaintiff  in  error. 

Bmekint  <t  Lawrenoe^  for  the  defendants. 


J.,  delivered  the  opinion  of  the  court 
From  the  return  of  the  justices  to  the  writ  of  eertiarari  in  this  cause,  it  appears 
that  Bradbum  filed  a  complaint  with  the  justices  before  whom  this  cause  was  tried, 
setting  forth,  that,  on  the  14th  November,  1837,  a  judgment  was  rendered  In  the  cir- 
cuit court  of  the  county  of  Washtenaw,  against  William  Mead,  Kenneth  Davidson, 
and  Oln^  Hawkins,  in  favor  of  Enoch  Jones,  for  the  sum  of  981S.00  damages,  and 
$10.18  costs  of  suit;  that  on  the  Ist  of  December  following,  an  execution  was  sued 
out  upon  said  judgment;  that  the  sherliE,  on  the  8d  Januaiy,  1888,  levied  on  the 
interest  of  Mead  in  and  to  a  certain  piece  of  land  described  in  the  complaint,  and 
sold  the  same,  on  the  16th  June  following,  to  Edwin  Lawrence,  for  the  sum  of  $286.98; 
that  the  sheriff,  on  the  same  day  executed  to  Lawrence  the  certificate  provided  for 


(a)   See  anfe,  p.  874,  and  note  (a). 
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by  statute,  and  fDed  the  same  in  the  offloe  of  the  register  of  deeds;  that,  the 
premises  not  being  redeemed,  the  sheriff  executed  to  Lawrenoe  a  deed  of  the  same, 
on  the  10th  June,  IMO,  and  that,  on  the  same  day,  Lawrence  conveyed  the  pramiseff 
to  Bradbum.  The  complaint  then  sets  forth  that  Bradbum,  by  reason  of  the  fiusts 
In  said  complaint  stated,  is  legally  entitled  to  the  possession  of  the  premises,  and 
that  Boyoe  unlawfully  detains  the  possession  thereof  from  him.  The  complainant 
then  sets  forth  that,  being  owner  of  the  said  premises  and  entitled  to  the  possessloD 
of  the  same,  he  gave  notice  to  Boyce  to  qpiit  and  deliver  op  to  him  the  possession  of 
said  premises,  which  he  neglected  and  refused  to  do;  and  avers  that  Bx^ce  "unlaw- 
fully, and  with  strong  hand,  continues,  wrongfully  and  wfllfuUy,  to  hold  pnssnaiiinn 
of  the  same;**  and  concludes  with  a  prayer  for  process. 

The  complaint  indicates  that  the  proceedings  were  had  by  viitoe  of  the  provisions 
of  the  act  of  1840  (S.  L.  1840,  p.  88),  the  fifth  section  of  which  provides,  ''that  after 
the  expiration  of  the  time  for  redemption  upon  any  sale  of  mortgaged  premises,  or 
nnder  execution,  the  purchaser  or  purchasers  at  such  sale,  his  or  their  heirs  or 
asirignH,  may  proceed  to  obtain  possession  of  the  premises  in  the  same  manner,  aa 
near  as  maybe,  as  proceedings  are  or  may  be  in  oases  where  a  tenant  holds  over 
after  the  expiration  of  a  lecue.** 

We  have  already  decided,  during  the  present  term,  in  tbe  case  of  Caswell  v.  Ward, 
that  where  the  proceedings  were  instituted  under  the  section  above  referred  to,  the- 
complaint  should,  on  Its  face,  contain  all  the  necessaiy  facts  and  aver- 
[3781  ments  'showing  that  the  court  below  have  Jurisdiction  of  the  case;  and,  if 
our  construction  of  that  section  be  right,  this  complaint  Is  defective.  It  is 
dear  that  no  party  is  entitled  to  the  benefit  of  theprovisionsof  the  act  of  1840^  unless 
there  is  a  privity  between  him  and  the  party  sought  to  be  ejected.  A  judgment 
debtor,  in  possession  of  premises  after  sale,  becomes  q%tatl  tenant  to  the  purchaser; 
and  a  mortga^r  in  possession  after  the  sale,  sustains  the  like  relation  to  the  pur^ 
chaser.  Does  it  appear,  then,  on  the  face  of  the  complaint  itself,  or  in  the  proceed- 
ings, that  this  relationship  existed  between  the  parties  in  this  cause?  It  actually 
does  not.  On  the  contrary,  it  isshown  that  Boyce  was  in  by  Tirtue  of  a  titla  derived 
from  the  same  person  under  whom  the  defendants  in  the  execution  claimed  tide. 
His  possession,  therefore,  was  adverse;  and  it  will  hardly  be  contended,  that  it  was  ever 
contemplated  by  the  legislature  to  invest  a  justice's  court  with  a  jurisdiction  so  enor- 
mous, or  with  the  tnvestlgatlott  of  questions  of  title,  involving  some  of  the  most 
intricate,  delicate  and  subtle  principles  known  to  law.  TUs  never  could  have  been 
Intended;  and  such  was  the  construction  put  upon  a  similar  statute  in  New  Toric,  ty 
the  courts  of  that  state. 

The  conduaion,  then,  is,  that  the  fifth  section  of  the  sot  of  1840,  was  only  intended 
to  apply  to  those  cases  where  a  privity  existed  between  the  party  who  Institutes  ths 
proceedings,  and  the  party  sought  to  be  ejected.  As  the  record  shows  that^  in  petal 
of  fact,  no  such  privity  existed,  the  judgment  below  is  reversed. 

Wm.  a.  Fxjetchxb.  C.  J.,  and  IUmsom  aad  Mobxll,  justices,  concurred. 

JudgmmU 


OASES 

ARGUED   AND   DETERMINED 

DT  TBM 

SUPREME     COURT 

FOE  TBB 

STATE   OF   MICHIGAN, 

In  Jult  Tebm,  184(1 


PBESENT: 
Bob.  EPAPHBODTTUS  ransom,     .      .      •      Ohed  JunvA 


Hon.  CHARLES  W.  WHIPFIiE, 

Hon.  DANIEL  GOODWIN,  V    Jxrnnon, 

Hon.  WARNER  WINQ, 


} 


The  Presidenty  Directors  and  Company  of  the  Farmers  & 
Medhanlofl'  Bank  of  Michigan  v.  Jamea  Kingaley. 

AummpBit  hf  the  indorsee  against  the  indorser  of  a  promissoiy  note.  Flea  that  the 
defendant  indorsed  the  note  for  the  accommodation  of  tiie  maker,  of  which  tiie 
plaintiff  had  notice;  and  that  the  plaintiff  had  recoTered  judgment  upon  It, 
against  the  maker,  on  which  execution  had  been  issued,  and  levied  upon  goods 
of  the  maker  sufficient  to  satisQr  the  same.  JSeld,  on  demurrer,  that  the  plea 
waa  a  good  bar  to  the  action.  Such  levy  being,  prima  fade,  a  satisfaction  of 
the  debt,    (a) 

(a)    Henry  t.  Gregoiy,  89  Mich.,  68.  69.    See  8  Mich.,  806. 

The  language  very  generally  used  to  express  the  effect  of  a  levy  upon  sufficient 
personal  property  is  as  in  this  case  that  it  is  ** prima  facie  a  satisfaction  of  the 
judgment.**  Sometimes  it  is  spoken  of  as  **a  satisfaction  wd  modo  **  (Lynch  v. 
Prisleyf  8  Goo.,  827;  Mace  v.  Dutton,  2  Ind.,  809).  Sometimes  as  **an  implied  satis- 
faction** (Oidway  v.  Spann,  1  Rich.  S.  C,  880),  and  again  as  "a  satisfaction  for  the 
time  being  **  (Nelson  v.  Rockwell,  14  ID.,  875).  All  agree  that  it  is  not  "  a  satisfaction 
per  se.**  It  seems  to  the  writer  that  to  speak  of  such  a  levy  as  in  any  sense,  however 
qoaliHed,  **  a  satisfaction,**  is  misleading.  What  is  generally  meant  by  these  various 
fonns  of  expression,  and  all  that  the  general  current  of  authority  would  seem  to 
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Fwmen  ±  Mechanics*  Bank  v.  Kiogalej, 


Case  reserved  from  Washtenaw  circnit  court  AssumpgU 
upon  a  promissory  note,  made  by  William  B.  Thompson  and 
Daniel  B.  Brown,  payable  to  the  order  of  James  Kingsley, 
the  defendant,  and  by  him  indorsed  to  the  plaintifb. 

The  defendant  pleaded  specially  in  bar,  that  he  indorsed 
the  note  for  the  accommodation  of  the  makers,  without  con- 
sideration, and  that  the  plaintiffs  had  notice  thereof ; 
[380]  ♦that,  on  the  28th  of  October,  1837,  the  plaintiffs 
commenced  an  action  on  the  note,  against  the  makera, 
in  the  Washtenaw  circuit  court,  and,  on  the  11th  of  May, 
1838,  recovered  a  judgment  thereon ;  that,  on  the  8th  of 
June  thereafter,  they  sued  out  9k  fi.^fa.  on  the  judgment, 
etc,  and  on  the  16th  day  of  July,  delivered  it  to  the  sheriff 
of  Washtenaw  county ;  and  that  on  the  4:th  of  August  in  the 
same  year,  the  sheriff,  by  virtue  of  said  fi.  fa.^  levied  upon 
the  personal  property  of  Thompson,  to  the  amount  of  five 
thousand  dollars,  and  sufScient  to  satisfy  said  judgment,  etc 

To  this  plea  the  plaintiffs  demurred,  and  the  defendant 
joined  in  the  demurrer. 

S.  T.  Douglasa^  in  support  of  the  demurrer : 

The  plea  demurred  to  is  clearly  bad,  unless,  as  it  assumes, 
the  leoy  upon  personal  property,  of  the  execution  against 
Thompson  and  Brown,  the  makers  of  the  note  on  which  the 
defendant  is  now  sued  as  indorser,  satisfied  the  debt ;  or  was, 
at  least,  prima  facisy  a  satisfaction  of  it. 

1.  Nowy  the  mere  levy  upon  personal,  property  is  never 
a  BO^Mf  action  of  a  debt. 

It  does  not  divest  the  property  of  the  debtor  in  the  goods 
levied  upon.  They  are  in  the  custody  of  the  kw.  The 
sheriff  holds  them,  as  bailee,  virtuU  officii.  The  plaintiff 
has  not,  properly  speaking,  even  a  Uen  upon  them.    Per 


esUbUflh,  !■  that  while  sach  a  lery  gubtiala— whfla  the  propeitj  remains  in  legal 
tody— the  other  remedies  of  the  creditor  will  be  suspended,  and  that  the  lodgmenft 
win  be  sattslled  onlj  when  the  execution  has  been  soused  as  to  chance  the  title  or  in 
some  other  waj  depilTe  the  debtor  of  his  property:    People  ▼.  Hopson,  1  Denio.  577 
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Story,  J.,  in  JSc  parte  Foster ,  6  Law  Reporter^  65,  66,  67 
QUes  V.  Graver,  6  Bliffh,  279 ;  S.  C,  23  Eng.  C.  Z.,  277 
Cooper  V.  Chitty,  1  Bvrr.,  20  ;  Rex  v.  Wells,  16  JKw^.,  279 
Sam/ud  V.  Duke,  3  Mees.  dk  Welsh,  622;  ChurchiU  v. 
Warmer,  2  i^T.  Hamp,,  298;  Brownirig  v.  Hanford,  5 
J7i22,  58.  It  is  not  essential  to  constitnte  a  levy  that  the 
debtor  should  even  be  deprived  of  the  possession  of  the 
.goods  :  Oreen  v.  Burke,  23  Wend.,  492,  493, 494  wnd  495, 
a/nd  cases  there  cited:  BuUett  v.  Wmstons,  1  Mumf,, 
S60. 

*An  act  of  this  nature  ought  not  to  work  a  satis-  [381] 
J^acUon  of  the  debt.  It  would  be  unjust  and  unrea- 
sonable, that  the  oiBdal  act  of  the  mere  instrument  of  the 
law,  over  whom  the  judgment  creditor  has  no  control, 
-except  by  a])plication  to  the  court  to  compel  a  return  of  the 
writ ;  which  does  not  in  fact  satisfy  the  creditor's  demand ; 
which  Tests  neither  in  him,  nor  any  one  else  for  his  benefit 
{for  the  sheriff  is  not  even  a  trustee  for  his  benefit,  Per 
Story,  J.,  in  6  Law  Reporter,  57),  any  property,  or  lien,  or 
security  upon,  or  interest  in  propeijiy ;  from  which  alone  he 
derives  no  benefit,  and  may,  without  fault  of  his  own,  never 
-derive  any ;  which  does  not  deprive  the  debtor  of  any  prop- 
'Orty  he  before  had  in  the  goods,  and  does  not,  necessarily, 
deprive  him  of  even  the  temporary  possession  and  enjoyment 
of  them,  should  operate  to  discharge  the  debtor,  and  deprive 
the  creditor  of  all  remedy  against  him. 

The  rule  that  a  levy  satisfies  a  debt  cannot  be  applied 
in  many  cases  without  manifest  injustice.  Thus  it  has 
been  held  that  a  levy,  valid  in  its  inception,  may  be  defeated 
by  a  subsequent  extent  on  behalf  of  the  crown :  Rex  v.  Wells, 
OUes  V.  Orover,  and  JEao  parte  Foster,  supra  ;  Wat.  Shff.,  7 
La/uo  Lib.,  181 ;  or  by  bankruptcy  of  the  defendant  {Cooper 
7f.  Chibby,  and  Expa/rte  Foster,  swprc^  /  or  the  loss  of  the  prop- 
erty by  inevitable  accident,  while  in  the  hands  of  the  sheriff 
{Brouming  v.  Hamford,  supra)  /  or  by  the  debtors  eloigning 
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the  property,  in  which  case  it  has  been  held  a  second  Ibtj 
could  be  made  (  Wood  v.  Torrey^  6  Wend.j  626) ;  or  by  the 
levy  becoming  dormant  as  to  junior  executions.  The  plain^ 
tiff  may  release  the  property  out  of  humanity  to  the  debtcnr 
{Churchill  V.  Warner^  supra);  or  abandon  it  on  aoeoimt 
of  adverse  claims  which  he  does  not  choose  to  litigate ;  or 
the  levy  may  be  lost  by  the  mere  neglect  of  the  officer,  with- 
out the  debtor  being  damnified  or  deprived  of  his  property,, 
as  in  Caidwell  v.  Eatan^  5  Mass.,  399.  Kow,  in  none 
[382]  of  these  instances  *where  the  levy  is  lost,  defeated  or 
abandoned,  could  it  be  held  that  the  levy  satisfied 
the  debt 

The  reasons  which  have  always  been  assigned  for  the  rule 
contended  for,  wherever  it  has  been  asserted,  are  insufficient 
to  support  it  In  Clerk  v.  WUherSy  1  Salk.,  322 ;  2  Id. 
Baym,y  1072;  Ladd  v.  Blunty  4  Mass.y  402,  and  Shep- 
herd V.  Bowey  14  Wendy  260,  the  leading  cases  in  support  of 
the  rule,  a  reason  assigned  is  that  ^^  by  the  levy,  the  debtor 
loses  his  property  in  the  goods.''  We  have  already  shown 
that  this  is  not  the  effect  of  a  levy.  In  Clerk  v.  Withers 
it  is  assigned,  as  a  farther  reason,  that  the  plaintiff  has  a 
remedy  against  the  sheriff.  Several  instances  are  referred  to 
above,  where  the  plaintiff  has  no  such  remedy.  And,  even 
if  he  had,  this  would  be  no  reason  for  depriving  him  of  his 
remedy  against  the  defendant.  Courts  have  refused  to 
deprive  a  party  of  his  remedy  for  similar  reason,  in  analo- 
gous cases :  3  Com.  Dig,y  538,  Escofpe  E;  Jackson  i^. 
Ba/rdetty  8  Johns.y  281.  We  know  of  no  other  instance 
where  a  party  has  been  deprived  of  one  remedy,  merdy 
because  he  had  acquired  another. 

The  doctrine  that  a  mere  levy  upon  goods  satisfies  the  debt 
has  never  been  established  by  any  direct  adjudication  ;  it  has 
rested  upon  dicta  from  the  beginning  of  its  existence :  CUrh 
V.  WitherSy  Ladd  v,  Bhinty  and  Shepherd  v.  BowCy  contain 
dicta  only  on  this  subject     The  two  latter  cases  decide 
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merelj  that  a  levy  upon  Umd  will  not  satisfy  the  debt ;  and 
if,  as  we  have  attempted  to  show,  there  is  really  no  essen- 
tial difference  between  levies  upon  real  and  personal  prop- 
erty, these  very  cases  are  authorities  in  our  favor. 

But  whatever  dicta  may  be  found  in  the  earlier  cases,  and 
in  dementary  works,  the  current  of  modern  deciBiois  is 
<ilearly  in  favor  of  the  doctrine,  that,  even  as  between  the 
picmdiff  and  the  defenda/nt  in  the  execution,  a  mere  levy 
does  not  satisfy  the  debt:  Peploe  v.  OalUers,  16  S. 
*a  Z.  R.,  371  ;  Orem  v.  Burke,  23  Wend.,  490,  [383] 
/ipproved  in  6  Hill,  592 ;  Taylor  v.  liamiey,  4  HiU, 
*19,  621 ;  Ihmcam,  v.  Ha/rris,  17  Serg.  amd  RoAJole,  436. 

2.  Admit,  however,  that,  as  between  the  parties  to  the 
judgment,  the  levy  upon  sufficient  personal  property  of  the 
defendant  is  a  satisfaction ;  it  is  not  so  as  to  third  persons, 
who,  like  the  defendant  in  this  case,  are  collaterally  liable 
for  the  same  debt,  and  never  has  been  so  held  in  any  of  the 
cases,  but  the  contrary  :  Whiteacres  v.  Hamhiason,  3  Oro. 
Ch.,  75  ;  Dyke  v.  Mercer,  2  Show.,  394 ;  2  Sa/und.,  47,  n.  (a)  / 
BviOa/nd  Bank  v.  ThraU,  6  Vt,  237,  cited  4  Ph.  Ev.  hy 
Cow.  a/nd  S.,  985  ;  ChwrchiU  v.  Waa^ner,  2  N.  Harnp.,  298 ; 
Poole  V.  Ford,  18  Miff.  C.  L.  R.,  273 ;  Onta/rio  Bank  v. 
BaUeU,  8  Cow.,  194 ;  Bolton  v.  Woodbwm,  24  Pick.,  259 ; 

Walker  v.  Bradley,  2  Pike,  578. 

It  may  be  said  that  the  principle  of  Dyke  v.  Mercer  will 
not  apply  where  the  defense  is  set  up  by  a  ewrety  /  but,  in 
«ome  of  the  cases  last  cited,  the  defendant  was  a  surety ;  aud 
I  am  utterly  unable  to  perceive  how  there  can  be  "  satisfac- 
tion,^'' which  would  discharge  a  person  standing  in  the  relation 
of  surety,  and  yet  would  not  have  equally  discharged  him,  had 
he  been  a  mere  co-obligor,  or  joint  debtor. 

3.  It  may  be  contended  that  the  pleas  show  at  least  a 
prvma  facie  defense ;  that,  prima  facie,  the  debt  was  satis- 
4ed  by  thfe  levy ;  and  that  the  plaintiffs  were  bound  to  reply, 
showing  that,  for  some  good  cause,  the  debt  was  not  in  fact 
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satisfied.  But  this  ground  cannot  be  sustained:  2  Eo^ 
Poihier,  144;  8  Cow.  dk  HiU.  Ph.  Ev.,  477,289;  1  Chitt^ 
PI,  427 ;  Story  Pl.^  886 ;  6  Cam.  Dig.,  898 ;  a/nd  Peploe 
V.  GaUierSj  Taylor  v.  jRanney,  wnd  Shepherd  v.  jRowey 
before  cited. 

To  conclude :  It  appears  to  me  that  the  effect  of  a  mere 
levy  is  simply  this :  that  while  it  actually  subsists,  and  the 
property  is  in  legal  custody,  and  the  execution 
[384]  remains  ^unexecuted,  the  other  remedies  of  the  cre- 
ditor upon  the  Judgment  are  suspended ;  not  because 
the  judgment  is  satisfied,  per  se,  or  prima  facte,  as  ha& 
been  often  asserted,  but  for  obvious  reasons  of  public  policy ; 
and  that  until  acbaal  satiefactionj  by  sale  or  otherwise,  the 
creditor  is  at  liberty  to  pursue  his  remedies  against  any  other 
party  collaterally  liable  with  the  defendant  in  the  execution^ 
for  the  same  debt. 

Jamee  Ki/ngdey,  in  person,  and  S.  T.  Backus,  contra. 

Etngeley  contended :  L  That  a  levy  upon  sufficient  per- 
sonal property  to  satisfy  a  Ji.  fa.  is  an  extinguishment  of  the 
judgment  on  which  it  issued :  Mountney  v.  Andrews,  4 
Zeonard,  150 ;  S.  C,  Oro.  Eliz.,  287 ;  Wat.  Sheriff,  7  Law 
Lib.,  191,  amd  cases  died  m  no^  n;  Slie  v.  Pinch,  2  Poll., 
67,  S.  C,  Cro.  Jac.,  514 ;  Clerk  v.  Withers,  6  Mod.,  292, 
299,  S.  C,  2  Ld.  Paym.,  1072 ;  2  Saund.,  46,  c,  47,  n.  1 ; 
Ladd  V.  Blv/nt,  4  Mass.,  403 ;  Bayley  v.  French,  2  Pidt., 
688 ;  Reed  i).  Pruyn^  7  Johns.,  428 ;  Hoyt  v.  Hudson,  12 
Id.,  208 ;  Denton  v.  Livingston,  9  Id.,  98 ;  Sherman  v. 
Boyce,  15  Id.,  443;  JSx  poHe  Lawrence,  4  C<ajo.,  417; 
CviLeT'o.  Colver,  3  Id.,  80;  Jackson  v.  Bowen,  7  Id.,  13, 
21 ;  Cornell  v.  Cook,  7  Id.,  813  ;  Ontario  Bank  v.  HaUett, 
8  Id.,  194,  195 ;  Wood  v.  Torrey,  6  Id.,  663 ;  Shepherd 
V.  Powe,  14  Id.,  262;  Wood  v.  Van  Ansdale,  3  PawUy 
401;  Webb  v.  Bumpass,  9  Porter  (Alab.),  201;  2  Bac 
Abr.,  719,  720;  1  Cow.,  ^7,  note;  PolPs  Ahr.,  902;  Troup 
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V.  Woody  4  Johns.  CL,   256 ;    2    Cow.  Treat.,    1073   {Ed. 
1841) ;  EdAX>.  Treat.,  133 ;  6  Am.  C(m.  La/w,  266. 

This  is  the  general  rule.  There  may  be  exceptions  to  it, 
bnt  the  exceptions  tend  to  establish  the  existence  of  the  role. 
Prvma  fade,  then,  the  debt  was  satisfied  as  to  Thompson  and 
Brown  by  the  levy  upon  their  property. 

3.  The  defendant  was  an  indorser  for  their  accommoda- 
tion. His  contract,  as  such,  is  that  of  a  surety :  Theoh. 
*Pr.  ds  JSur.,  1,  2 ;  Chitt.  on  BOU,  448.  And  the  [386] 
obligation  of  a  surety,  being  accessory  to  that  of  the 
principal,  becomes  extinct  by  the  extinction  of  the  latter. 
The  surety  may  avail  himself  of  any  defense  which  would 
be  available  for  the  principal :  Thedb.  Pr.  <&  Sur.,  2, 115, 
126,  127,  74,  note  s;  Jones  v.  Zeiois,  4:  £.  <&  CI,  606;  3 
Ph.  Eo.  hy  Cow.  <k  H.,  986.  And  Thompson  and  Brown, 
the  principals,  being  discharged  by  the  levy,  the  defendant  is 
discharged  also. 

3.  But,  even  if  the  judgment  was  not  saUsJied  by  the 
levy,  the  defendant  is  discharged.  The  claim  against  a  surety 
18  strictissvnd  jwris.  And  it  is  well  settled  that  if  the  credi- 
tor does  any  act  prejudicial  to  the  surety,  without  his  consent, 
the  surety  is  discharged.  Thus  it  has  been  held  that  the 
surety  is  discharged  if  the  creditor  takes  out  execution  against 
the  principal,  and  waives  it :  MayJiew  v.  Cricket,  2  Swcmety 
185 ;  Theoh.  Pr.  <k  Sur.,  143 ;  Lathrop  v.  Briggs,  8  Cow., 
171 ;  see  also,  BvUetfs  Extb.  v.  Winetons,  1  Mwmf.,  269. 
Again,  where  the  creditor  has  the  means  of  satisfaction  in 
his  hands,  and  does  not  choose  to  retain  it,  the  surety  is  dis- 
charged :  CorrmionweaUh  v.  Vaderslie,  8  Serg.  dk  Rwwle,, 
425 ;  Somie  v.  MtUer^e  Ex?r8,  Id.,  450 ;  Eirmy  v.  Common- 
wealth, 1  Perm.,  240  ;  Zetchenthaler  v.  Tho7wpson,  13  Serg. 
dk  BcmU,  157 ;  Theob.  Pr.  dk  Swr.,  143  ;  CcHAjmhv.  Hinkley, 
9  Vt,  143.  Further,  a  surety,  on  paying,  has  a  right  to  be 
subrogated  to  all  the  rights,  actions,  and  hypothecations  of 
the  creditor,   against  the  principal  debtor :    Craythome  v. 
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Swinbumey  14  Ves.,  162 ;  Theob.  Pr.  <fe  Swr.,  252,  cA.  10. 
And  any  neglect  of  the  creditor,  occasioning  loss  of  secnii- 
ties,  to  the  benefit  of  which  the  surety  is  entitled,  will  dis- 
charge the  surety :  iiZ.,  146 ;  Pothier  on  Oh.^  245.  Now,  by 
the  levy  upon  the  property  of  the  principal  debtors,  the 
plaintiff  has  had  the  means  of  satisfaction  in  his  hands. 
The  legal  presumption  is  that  the  debt  is  thereby 
[386]  satisfied.  Suppose  the  defendant  in  this  *case  now 
pays  the  debt;  where  would  be  his  remedy?  He 
would  liave  paid  a  debt  ah^eady  satisfied.  He  could  not  look 
to  the  principaL 

It  is  said  that  the  debt  is  not,  or  may  not  be,  m  factj 
satisfied.  But  we  have  seen  that  the  facts  alleged  in  the  plea 
show,  i^t  prima  fade^  at  least,  if  not  perse^  it  is  satisfied. 
^N'ow,  a  defendant  in  pleading  is  only  bound  to  make  out  a 
prima  facie  defense:  1  Oh.  Pl.^  222,  224.  If  from  any 
good  cause  the  debt  is  not  in  fact  satisfied,  the  plaintiff 
should  have  shown  it  by  replication. 

It  is  admitted  that  the  plaintiff  cannot  now  bring  debt  or 
scire  fade  on  the  judgment  against  Thompson  and  Brown. 
Can  this  action  then  be  maintained  against  the  defendant  for 
the  same  debt  ?  But  it  is  said  that,  at  all  events,  the  doctrine 
that  a  levy  is  a  satisfaction  does  not  apply  in  favor  of  a  per- 
son collaterally  liable  for  the  same  debt.  This  cannot  be  law, 
and  is  not  established  by  the  cases  cited.  We  have  seen 
before  that  whatever  discharges  the  principal,  discharges  the 
surety ;  and  that  whatever  defense  can  be  made  by  the  for- 
mer, may  be  made  by  the  latter  also. 

Kaksoh,  C.  J.,  delivered  the  opinion  of  the  court 
The  first  question  presented  by  the  demurrer  is,  whether  a 
levy  of  an  execution  upon  personal  property  of  the  debtor, 
sufficient  to  satisfy  the  judgment,  shall  be  deemed  so  far  an 
extinguishment  of  the  debt  as  to  constitute  a  good  plea  in 
bar  to  an  action  brought   for  the  recovery  of  such  debt 
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Were  we  to  consider  this  question  and  decide  it  upon  gen- 
eral principles,  irrespective  of  judicial  precedent,  we  should 
look,  of  course,  to  the  rules  of  pleading  and  evidence  for 
light  to  guide  us  to  its  proper  resolution. 

In  setting  out  a  cause  of  action  or  defense,  two  things  are 
especially  requisite :  1.  That  ^  facts  aUegedy  on  which 
the  pleading  is  predicated,  be  sufficient  in  law  to 
^constitute  a  good  cause  of  action  or  defense ;  and,  [387] 
2.  That  those  facts  be  set  forth  according  to  the 
forms  of  law :  GaidcPs  PZ.,  48.  In  the  present  case,  we 
have  only  to  inquire  whether  the  facts  averred  in  the  defend- 
ant's  plea  furnish  a  defense  to  the  plaintiffs'  declaration. 

It  is  a  fundamental  rule  of  pleading,  "  that  it  is  not  neces- 
sary to  state  matter  which  would  come  more  properly  from 
the  other  side.  It  is  sufficient  that  each  pleading  should,  in 
itself,  contain  a  good  prwrm  facie  case,  without  reference  to 
possible  objections  not  yet  urged :"  Steph.  Pl.y  394.  As 
Ohitty  expresses  it :  ^^  It  is  enough  for  each  party  to  make  out 
his  own  case  in  defense :"  1  Ohit  PL^  223.  The  party 
sufficiently  substantiates  the  charge  or  answer,  for  the  pur- 
poses of  pleading,  if  his  pleading  establish  a  prvma  facie 
charge  or  answer.  He  is  not  bound  to  anticipate,  and  there- 
fore, is  not  compelled  to  notice  and  remove,  in  his  declar- 
ation or  plea,  every  possible  exception^  answer,  or  objection, 
which  may  exist,  and  with  which  the  adversary  may  intend 
to  oppose  him.  Nor  is  it  necessary  to  allege  implications  of 
fact,  or  presumptions  of  law :  Steph,  PL^  397.* 

Applying  these  rules  to  the  pleas  xmder  consideration, 
are  they  to  be  adjudged  a  sufficient  answer  to  the  plaintifb' 
declaration }  In  other  words,  should  a  jury,  with  evidence 
def ore  them  of  a  levy  of  an  execution  upon  sufficient  per- 
sonal eflEects  of  the  debtor  to  satisfy  the  judgment,  pre- 
^ume  that  the  judgment  had  been  satisfied  ?  Such  evidence 
is  to  be  weighed,  of  course,  under  the  application  of  the 

•See  Attorney-general  ▼.  Michigan  State  Bank,  ante^  300. 
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ml68  of  law,  which  define  the  rightB  and  liabilities  of  par- 
ties, after  levy  made,  and  prescribe  the  duties  of  the  sheriff, 
in  the  disposal  of  property  levied  npon. 

The  creditor  has  an  absolute  right  to  have  the 
[388]  property  ^sold,  converted  into  money,  and  applied 
to  the  payment  of  his  judgment ;  and  the  debtor 
is  liable  to  the  sheriff  in  trespass,  if  he  interfere  with  his 
possession  of  it.  The  law  declares  it  the  imperative  duty 
of  the  sheriff,  having  seized  the  goods  of  a  debtor  in  exe- 
cution, to  proceed,  within  the  time  prescribed,  to  sell  them, 
and  produce  the  money  for  the  satisfaction  of  the  debt, 
unless  he  be  excuse  therefrom  by  the  consent  or  acts  of  the 
parties,  or  by  inevitable  accident. 

What,  then,  should  be  presumed  from  the  averment  in 
question } 

A  levy  being  shown  to  have  been  made  upon  the  debtor's 
goods,  sufficient  in  value  to  satisfy  the  debt,  should  it  be 
presumed,  in  the  absence  of  any  other  or  further  proof, 
that  the  sheriff  had  performed  the  duty  enjoined  upon  him 
by  law,  and  followed  his  levy  by  a  sale  of  the  goods,  and 
a  satisfaction  of  the  judgment ;  or,  should  the  fact  of  a  levy 
only  be  the  groxmd  of  no  presumption  whatever?  Or, 
should  it  be  presumed  from  the  allegation  of  a  levy  merely, 
without  an  averment  of  sale  and  satisfaction,  that  no  sale 
and  satisfaction  had  been  made ;  that  the  property  was 
returned  to  the  defendant  by  consent  of  all  parties ;  was 
eloigned  by  him;  belonged  to  some  third  person;  was 
destroyed  by  the  elements ;  or  was  in  some  other  way  dis- 
posed of,  so  as  to  relieve  the  creditor  and  sheriff  frcon 
liability,  and  still  leave  the  execution  unsatisfied } 

The  answer  to  these  inquiries,  it  seems  to  me,  perfectly 
settles  this  case,  so  far  as  the  rules  of  pleading  are  to  govern 
its  decision.  Because,  if,  from  proof  of  a  levy  (done,  a  pre- 
sumption of  sale  and  satisfaction  should  arise,  that  is  enough 
for  the  defendant ;  he  is  bound  to  allege  nothing  further. 
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He  thxiB  makes  a  good  answer  to  the  plaintiffs'  canse  of  action 
prima  facie j  and  he  may  well  leave  it  for  the  plain- 
tiff himself  to  bring  upon  the  record,  *bj  replication,   [389] 
anj  fact  which  would  rebut  such  presumption. 

And  now  let  us  examine  the  adjudged  cases,  and  learn,  if 
we  can,  from  them,  the  proper  resolution  of  the  question. 
And,  in  doiug  so,  it  seems  best,  to  comport  with  order  and 
oonvenience,  to  consider,  first,  the  authorities  relied  upon, 
in  support  of  the  rule  for  which  the  counsel  for  the 
defendant  contends,  as  theirs  is  the  affirmative  side  of  the 
question. 

The  earliest  decision  to  which  our  attention  has  been  called 
is  that  of  Mowitney  v.  Andrews^  Cro.  Eliz.,  237 ;  4  Leon.j 
150,  decided  in  1591,  during  the  reign  of  Queen  Elizabeth ; 
and  it  is  thus :  "  In  sd.  fa,  upon  a  judgment  in  debt,  the 
defendant  pleaded,  that  heretofore,  a^.  fa.  at  the  suit  of  the 
now  plaintiff,  issued,  directed  to  the  sheriff  of  Leicester,  by 
force  of  which  the  said  sheriff  took  divers  sheep  of  the 
defendant,  and  still  doth  detain  them.  It  was  holden  by  the 
court  a  good  plea,  although  he  doth  not  say  that  the  writ  was 
returned ;  for  the  execution  is  lawful,  notwithstanding  that, 
and  the  plaintiff  hath  remedy  against  the  sheriff."  This  case 
establishes  the  rule  that  a  second  execution  cannot  properly 
issue  while  a  former  one  is  outstanding,  with  a  levy  unac- 
counted for. 

The  leading  English  case,  however,  is  Clerk  v.  WitherSj  2 
Zd.  Baym.,  1072 ;  S.  C,  1  Salk.,  323 ;  6  Mod,  J?.,  270 ; 
HoWb  J?.,  303,  decided  in  1704.  The  facts  as  reported  were, 
that  one  Dives,  as  administrator  of  another,  had  recovered 
judgment  against  Clark,  the  plaintiff,  and  sued  out  a  fi.  fa, 
and  placed  it  in  the  hands  of  the  defendant.  Withers,  sheriff 
of  Middlesex.  The  sheriff  returned  that  he  had  seized  the 
goods  to  the  value  of  the  debt,  and  that  they  remained  in  his 
hands  for  the  want  of  buyers.  Afterwards,  and  before  sale 
of  the  goods.  Dives,  the  plaintiff,  died.     Clerk  then  brought 
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8ci.  fa.  against  the  sheriff,  to  show  cause  why  the 
[390]  goods  should  not  be  restored  to  *him,  as  there  was 
nobody  (the  plaintiff  being  dead)  to  receive  the  froits 
of  the  execntion.  On  demnrrer  to  the  writ,  in  the  common 
pleas,  the  defendant  had  judgment,  and  the  cause  was 
removed  to  the  king^s  bench  by  writ  of  error.  There  the 
cause  was  twice  fully  argued  by  counsel  on  both  sides,  and 
Lord  Saymond,  in  his  report  of  the  case,  says  it  was  argued 
seriatim  by  all  the  judges.  Three  points  were  made  upon 
the  argument,  and  the  first  was,  that  the  property^  notwith- 
standing the  levy,  remained  in  Clerk,  the  execution  debtor. 
The  counsel  for  Clerk  insisted,  in  argument,  that  the  property 
in  the  goods  was  not  altered  by  the  service,  and  that  if, 
after  the  service,  the  debtor  had  paid  the  money,  he  might 
have  taken  his  goods  again ;  and  that  trover  would  lie  against 
the  sheriff  for  the  goods,  if  he  detained  them.  The  special 
property,  he  said,  might  be  in  the  sheriff.  Again,  it  was 
urged  that  the  party  was  not  discharged  by  the  sheriff's 
return  that  he  had  seized  the  goods  to  the  value,  etc 

Raymandj  oorvt/ra^  contended  that  the  defendant  was  dis- 
charged by  this  service,  and  therefore  there  was  no  reason 
that  he  should  have  his  goods  again.  If  the  sheriff  seize  to 
the  value  of  the  debt,  the  defendant  is  discharged,  though 
the  sheriff  do  not  satisfy  the  plaintiff ;  and  the  plaintiff  can- 
not sue  out  a  new  execution ;  for  the  sheriff  by  the  seizure, 
becomes  liable  to  him. 

I  have  quoted  from  the  arguments  of  counsel,  to  show 
that  the  precise  question  now  before  this  court  was  pre- 
sented, argued  and  decided  in  the  case  under  review. 

Each  of  the  judges  delivered  an  opinion. 

Gould,  justice,  said  he  was  of  opinion  that  judgment  ought 
to  be  affirmed,  for  these  reasons :  1.  Because  Clerk,  by  the 
seizing  of  his  goods  in  execution,  was  not  discharged  of  the 
judgment ;  and,  therefore,  when  upoti  a^.  fa,  the  defendant 
paid  the  debt  to  the  sherifiE,  this  was  held  to  be  a  good 
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plea  to  an  action  of  debt  upon  the  judgment.  ^So  in  [391] 
<fci.  fa,  upon  a  jadgment  the  same  plea  was  held  well. 
As  soon  as  the  sherifE  seizes  the  goods  by  virtue  of  the 
writ  of  ^.  fa.  he  gains  a  special  property  in  them,  and  may 
maintain  trespass  against  the  defendant,  if  he  take  them 
away.  So  he  may  maintain  trover  against  a  stranger  that 
takes  them  away. 

Chief  Justice  Holt  was  also  of  opinion  that  the  judgment 
of  the  common  pleas  should  be  affirmed :  1.  Because,  after 
seizure  of  the  goods  by  the  sheriff,  he  had  nothing  to  do 
but  to  bring  the  money  into  court.  2.  Though  the  sheriff 
is  out  of  office,  yet  he  is  bound  to  sell  the  goods ;  and,  3. 
The  pkintiff  has  no  further  remedy  against  the  defendant, 
against  whom  he  recovered  his  judgment,  but  must  go  on 
against  the  sheriff.  For,  the  defendant  having  lost  his  goods, 
may  plead,  levied  ly  fi,  fa.  in  bar  to  an  action  of  debt,  or 
S(A.  fa,  upon  the  judgment ;  citing  Atkinson  v.  Athmson^ 
3  Oro,^  390,  where,  in  a  sci.  fa.  on  a  judgment  in  detinue^ 
the  defendant  pleaded  that,  upon  a  disi/rvngas  upon  that 
judgment  to  the  sheriff  he  delivered  the  goods  to  the 
sheriff ;  and  the  seizing  the  goods  upon  the  distringas  is  the 
same  thing,  in  that  action,  as  levying  the  money  upon  2^fi.fa,^ 
in  other  cases ;  and,  as  my  brothers  say,  it  has  been  held  to 
be  a  good  plea  that  the  defendant's  goods  were  seized  upon  a 

fi^f<^' 
The  same  doctrine  is  held  in  2  Bao.  Air.,  335,  where  it 

is  said,  '^  If  the  sheriff  take  goods  in   execution,  by  virtue 

of  a  J?.  fa.j  whether  he  sells  them  or  not,  yet,  being  taken 

from  the  party  against  whom  the  execution  was  sued,  he  may 

plead  that  taking  in  discharge  of  himself,  and  shall  not  be 

liable  to  a  second  execution,  though   the  sheriff  hath  not 

returned  the  writ." 

The  first  case  we  find  in  which  this  question  was  agitated 

in  this  coxmtry,  is  Zadd  v,  Blt^nt,  4  Mass.,  402,  decided  in 

1808.     There  the  doctrine  of  Clerk  v.  Withers,  that  a  levy 
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[392]  of  sufficient  personal  property  is  a  good  plea  *m 
debt  on  judgment,  is  directly  recognized,  although  it 
was  held  otherwise  as  to  an  exterU  upon  land.  One  of  the 
pleas  was  the  same  as  the  defendant's  plea  in  this  case. 
Chief  Justice  Parsons  announced  the  opinion  of  the  court. 

The  ruling  in  Ladd  v.  Bhmt^  was  re-affirmed  by  Chief 
Justice  Parker  in  Bayley  v.  French^  2  Pick.^  590,  so  late  as 
1824. 

This  subject  seems  to  hare  first  come  up  for  consideration 
in  the  state  of  New  York,  in  Denton  *o.  Livingston^  9 
JoJms.^  98,  decided  in  1812,  in  which  case  £ent,  then  chief 
justice,  fully  recognized  the  rule  in  Cleric  v.  Withers  to  be 
sound  law.  So  again,  three  years  later,  in  Sbyt  v.  Svdaon^ 
12  Johns,^  207,  he  says  ^^  where  an  officer,  under  an  execu- 
tion, has  once  levied  upon  the  property  of  the  defendant 
sufficient  to  satisfy  the  execution,  he  cannot  make  a  second 
levy." 

Again,  in  Troup  v.  Wood^  4  Johns,  Ch.^  418,  when  chan- 
cellor, the  same  learned  jurist,  re-affirming  the  rule  laid  down 
in  the  previous  cases,  said :  ^'  Thifr  is  the  just  principle  of 
law." 

JSsB  parte  La/uyrence^  4  Cowen^  417,  re-asserts  the  doctrine 
of  all  the  former  decisions,  citing  them  with  approbation : 
Jackson  v.  Bowen^  7  Id.j  18, 21,  and  Cornell  v.  Cook,  Ibidf 
312,  and  Wood  v,  Torrey,  6  Wend.,  562,  are  to  the  same 
effect. 

In  Shepherd  v.  JSowe,  14  Wend.,  262,  decided  as  late  as 
1835,  the  defendant  pleaded  a  levy  upon  real  sstatey  and  his 
plea  was  for  that  reason  adjudged  bad ;  but  the  court  said 
expressly  that  it  would  have  been  otherwise  had  the  levy 
been  upon  personal  property. 

In  Ohio,  also,  this  question  has  been  adjudicated.  Cass  v. 
AdamSj  3  Bam.,  223,  was  debt  upon  an  appeal  bond. 
Plea,  levy  upon  goods  to  a  large  amotmt.  On  demurrer 
and  joinder  the  plea  was  sustained.     The  court  say,  ^^the 
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levy  of  an  execution  upon  goods  or  land,  whilst  the  levy  is 
in  force  and  undisposed  ofyiBh  satisfaction." 

In  Webb  v.  Bvmpass^  9  Port.  {Alab.\  201,  decided  in  1839, 
the  doctrine  was  follj  discussed,  and  the  rule  of  CZerk  t?. 
Withers^  and  the  subsequent  cases,  was  expressly  affirmed  by 
the  Supreme  Court  of  Alabama. 

The  elementary  treatises  all  declare  and  approve  the  prin- 
ciple of  these  decisions.  In  Watsons  Sheriffs  138,  it  is  said 
that  ^^  the  defendant  is  discharged  from  the  judgment,  and 
all  further  execution,  if  the  sherijS  has  taken  goods  to  the 
amount  of  the  debt,  although  he  does  not  satisfy  the  plaintiff; 
or  if  the  sherifE  has  levied  goods  to  the  amount  of  panrt  of 
the  debt,  no  further  execution  can  issue  until  the  writ  is 
returned :"  Edw.  Tr.,  133,  <md  2  C(yu).  Tr.,  1078  {Ed.  1841), 
are  to  the  same  effect. 

In  most  of  the  cases  cited  aboye,  the  point  we  are  now 
considering  was  brought  directly  before  the  court,  as  in  this 
case,  by  the  defendant's  plea ;  and  in  all  of  them,  the  rule 
contended  for  by  the  defendant  here  is  recognized  as  settled 
law.  And,  it  may  be  added,  that  they  were  tried  and 
decided,  at  various  times,  in  a  period  of  more  than  two  and 
a  half  centuries,  during  which  the  best  and  ablest  jurists  that 
have  ever  lived  presided  in  the  tribunals  where  those  trials 
were  had  and  decisions  made,  including  a  Holt,  a  Buller,  a 
Kenyon,  and  a  Mansfield,  in  England,  and  a  Parsons,  a£ent, 

and  a  Spencer,  in  our  own  country. 

Great  as  is  the  weight  of  these  authorities,  however,  it  is 
encountered  by  the  plaintiffs'  counsel,  and  sought  to  be  over- 
balanced by  what  he  declares  to  be  the  preponderating 
weight  of  the  later  cases. 

And  he  first  refers  us  to  the  case  of  Peploe  v.  GaUeirSy  16 
English  Com.  L.  -B.,  371.  That  was  a  sd.  fa.^  on  a 
judgment  in  replevin.  The  declaration  averred  that  a  fi. 
fa.  had  been  duly  issued  and  returned  nuUa  bona  by  the 
sheriff,  and  an  al.fi.  fa.,  with  a  like  return.     The  judgment 
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[394]  was  *for  £274  13s.  4d.  The  def endaat  pleaded  that  & 
fi.  fa.  had  been  issued  to  the  sherifi  of  Hereford,  and 
that  he  had  seized  and  taken  divers  goods  and  chattels  of  the 
defendant,  of  the  valne  of  £37  13s.,  as  by  the  writ  of  ^.  fd^ 
in  the  court  remaining,  etc  To  this  plea  there  was  a  special 
demnrrer,  and  the  grounds  were,  1.  That  the  plea  began 
and  concluded  as  an  answer  to,  and  professed  to  answer 
the  whole  declaration,  and  to  bar  the  plaintiff  from  having' 
execution  of  all  or  any  part  of  his  damages,  whereas,  in 
truth,  it  answered  only  as  to  the  £37  ISs.  2.  That  it  was 
not  set  forth  in  the  plea  that  execution  of  the  residue  of  the 
damages  did  not  remain  to  be  made  to  the  plaintiff ;  and  also 
that  the  taking  ^^^  of  the  damages  in  execution  was  no  bar 
to  an  execution  for  the  residue. 

The  opinion  is^^  curiam^  and  I  give  it  entire :  "The 
defendant  has  merely  stated  in  his  plea,  that  the  sheriff  seized 
his  goods,  and  took  them  in  execution,  and  has  not  proceeded 
to  state  that  he  had  returned  the  writ.  The  goods  might 
have  been  restored  to  the  defendant,  and  on  this  ground  the 
plaintiff  is  entitled  to  judgment." 

Kow,  it  will  be  seen  that  the  court  decided  ueither  of  the 
points  made  in  the  case ;  but  did  decide  that  the  plea  was 
insufficient,  because  it  did  not  state  a  retv/m  of  the  fi.  fa,y 
and  that  the  goods  had  not  been  restored  to  the  defendant. 

The  doctrine  of  Clerk  v.  WUhere  was  not  in  terms  ques- 
tioned ;   nor   was  it  even  alluded  to  by  court  or  counseL 
The  counsel  for  Peploe  relied  upon  Weeks  v.  Peachy  1  SalLy 
179,  which  merely  decided  that,  if  a  plea  to   the   whole 
declaration  answers  but  part,  it  is  demurrable.     The  King  v. 
Wells  (&  AUnuU,  16  Hzst.^  282,  was  also  referred  to  in  sup- 
port of  the  demurrer,  which  decides  this  point,  and  no  other, 
that  goods  taken  in  execution  under  a^.  yb.,  at  the  suit  of 
a  subject,  are,  before  sale,  liable  to  be  seized  by  virtue 
[395]   of  the  king's  extent^  although  *the  latter  be  tesUdy 
after  the  delivery  of  the  fi.  fa.  to  the  sheriff. 
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The  first  of  these  cases  fully  sustains  the  first  ground  of 
demurrer  taken  by  Peploe's  counsel,  but  neither  has  any 
tendency  to  support  the  opinion  of  the  court. 

Peploe  V.  QaJUers  was  decided  in  1820,  and  can  the  dig- 
nity be  claimed  for  it  of  having  overruled  the  venerable 
case  of  Clerk  v.  Withers^  which  had  stood  unquestioned  for 
more  than  a  century — ^a  century,  too,  which  had  poured  a 
continual  fiood  of  light  and  learning  upon  legal  science  and 
civil  jurisprudence  ?  It  aspires  to  no  such  consequence  itself. 
No  English  case  was  referred  to,  nor  have  we  found  any, 
which,  in  terms,  nor,  as  I  think,  by  implication,  overturns 
the  doctrine  of  that  case. 

CHles  V.  Orover,  23  JEnff.  C.  Z,  JR.y  277,  was  also  cited. 
Only  the  head  note  of  the  case  is  found  in  the  condensed 
report  referred  to,  and  that  is  thus  :  "  Goods  of  the  debtor 
already  seized  under  a  Ji.  fa.^  but  not  sold,  may  be  taken 
under  an  extent^  in  chief,  or  in  aid."  Simply  re-aflSnning  the 
principles  laid  down  in  Rex  v.  Wella  <b  AUnuU. 

The  late  American  cases,  cited  by  the  plaintiffs'  counsel, 
present  an  aspect  of  this  question  seeming  to  differ  from 
the  earlier  decisions,  and  of  this  class  Green  v.  Bv/tke^  23 
Wend,^  490,  is  the  leading  case.  The  facts  were,  that  the 
plaintiff  and  another  took  out  an  execution  against  the 
defendant,  and  placed  it  in  the  hands  of  one  Stevenson,  a 
constable ;  he  went  to  the  residence  of  the  defendant,  who 
told  him  to  levy  on  three  colts,  which  he  did,  and  made  an 
indorsement  thereof  on  the  execution,  but  left  the  property 
in  the  possession  of  the  defendant.  In  a  few  days  after,  he 
returned  the  execution  to  the  justice,  and  informed  the 
defendant  of  bis  having  done  so,  sapng  that  he  was  under 
21  years  of  age,  and  had  abandoned  the  levy.  A 
new  execution  was  then  issued  and  levied  *upon  a  [39G] 
quantity  of  growing  wheat  of  the  defendant,  which 
was  sold  to  the  plaintiff.     The  defendant  subsequently  undei-- 
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took  to  harv^eBt  the  wheat,  and  the  plaintiff  took  it  bj  a  writ 
of  replevin. 

The  defendant  insisted  that  the  judgment  was  satisfied  by 
the  first  levy  on  the  colts,  and  that  the  second  execution  and 
levy  were  consequently  void. 

The  plaintiff  contended  that  the  acts  of  Stevenson,  under 
the  first  execution,  did  not  constitute  a  levy. 

The  court  held  that  the  plaintiff  acquired  no  right  under 
the  first  levy,  and  that  though  Stevenson  made  himself  a 
trespasser  by  his  assumed  levy,  yet  he  had  a  right  to  aban- 
don it.  ^^  The  result  is  plain,"  said  Justice  Cowen,  in  pro- 
nouncing the  opinion  of  the  court ;  ^^  Stevenson  was  a  tres- 
passer, and,  after  the  plaintiffs  in  the  execution  had  been 
informed  that  he  was  an  infant,  they,  by  urging  him  on, 
would  have  brought  themselves  to  participate  in  his  peril." 
"  The  upshot  is,  that  this  young  man  prudently  chose  to  do 
beforehand  what  the  law  would  have  forced  him  to  do  in 
another  form ;  and,  however  stringent  the  rule  of  satisfaction 
by  levy,  this  case  made  a  plaui  exception."  The  opinion  of 
the  learned  judge  contains  a  long  and  sifting  criticism 
upon  MoyfUne;/  v.  Andreios^  and  Clerk  v.  Withers,  and  the 
later  cases,  which  had  been  supposed  to  establish  the  rule, 
^^that  a  judgment  was  anqtud^fiedly  satisfied  by  a  levy, 
merely."  He  strenuously  contended^  that  ^^  satiefactiarij"  in 
all  those  cases,  is  spoken  of  under  many  qualifications  and 
exceptions ;  and,  alluding  to  Stevenson's  levy  upon  the  colts 
of  the  defendant,  he  remarked :  ^^  Prima  facie,  then,  the 
debt  was,  or  might  have  been,  according  to  the  event,  satis- 
fied by  the  levy."  ^'  Admitting  that  the  constable  had  the 
power  to  levy,  then,  so  long  as  he  kept  the  act  good,  and  fol- 
lowed it  up,  something  near  the  consequence  contended  for 
undoubtedly  followed ;  but  he  withdrew,  without  the 
[397]  consent  or  knowledge  *of  the  plaintifb,  and  I  am  not 
prepared  to  admit  that,  in  such  a  case,  the  creditor  is 
bound  to  look  to  the  officer  alone  for  his  remedy."    He  con- 


FIRST  CIRCUIT,  JULY  TERM,  1846.  397 


Farmera  &  Mechanics*  Bank  v.  Kingdef, 


dudes  Ills  review  of  this  branch  of  the  case  thus :  ^^  What, 
then,  after  all,  does  the  rule  amoant  to  ?  Merely  this :  that 
the  levy  is  a  satisfaction,  sttb  modo.  It  may  operate  as  a 
satisfaction,  and  most  be  fairly  tried ;  but  if  it  fail,  in  whole 
or  in  part,  without  any  fault  of  the  plaintiff,  he  may  go  to 
his  farther  execution.  He  must  fairly  exhaust  the  first,  and 
while  that  is  going  on,  he  can  neither  sue  on  the  judgment, 
nor  have  another  fi.  fa.^  nor  a  ca,  *a." 

Now,  can  it  be  insisted,  that  this  case  overturns  the  doc- 
trine of  derk  V.  Withers,  and  establishes  a  new  rule  ?  I 
think  not,  clearly.  It  conflicts  with  that  case,  and  those 
which  have  followed  and  been  based  upon  it,  so  far  only  as 
they  are  supposed  to  uphold  the  proposition  that  a  naked 
levy  is,  of  itself,  an  absolute  and  unqualified  satisfaction  of  a 
judgment.  The  object  of  Justice  Cowen  seemed  to  be  to 
show  that  such  a  rule  was  not  of  universal  application,  that 
there  were  many  exceptions  to  it,  and  that  the  case  he  was 
•discussing  fell  within  them.  This  is  apparant  from  the 
whole  course  of  his  reasoning. 

Taylor  v.  Hcmney,  4  JKK,  620,  is  also  referred  to.  That 
was  sci.  fa.  to  revive  a  judgment.  The  second  plea  of  the 
defendants  was,  that  a  j£.  fa,  had  been  issued,  by  virtue  of 
which  the  damages,  costs  and  charges  were  levied  on  the 
goods,  la^nds  amd  tenements  of  the  defendants.  The  plain- 
tiffs replied,  and  the  defendants  demurred  to  the  replication. 
Justice  Bronson  delivered  the  opinion  of  the  court  in  these 
words:  ^^  The  second  plea  does  not  show  a  satisfaction  of  the 
judgment.  The  allegation  is  that,  by  virtue  of  a  Jl.  fa.,  the 
damages  were  levied  on  the  goods  and  chattels,  lands  and 
tenements,  of  the  judgment  debtor.  It  should  have  been, 
that  the  damages  were  levied  of  the  goods,  etc.  A 
mere  levy  upon  lamds  never  amounts  to  *satisf  action ;  [398] 
nor  does  a  levy  upon  goods,  even  where  they  are  of 
«uf9cient  value  to  pay  the  debt,  necessarily  amount  to  satis- 
faction.   Here  the  levy  was  upon  lands  as  well  as  goods, 
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and  there  is  no  averment  that  either^  or  hoth  of  them 
were  of  sufficient  value  to  pay  the  debt^  or  that  any  sale  or 
satisfaction  has  followed.  The  plea  is  clearly  bad."  Ko 
cases  were  referred  to  in  support  of  this  decision,  except 
Shepherd  v.  Itowe^  to  show  that  a  levy  upon  lands  was  not  a. 
satisfaction  of  a  judgment,  and  Green  v.  Burke^  to  show 
that  a  levy  of  sufficient  j>er«(>na2  property,  was  not  aZways  a 
satisfaction.  It  will  be  observed  here  that  there  was  no- 
averment  that  the  property  levied  upon  was  sufficient  in 
amount  to  pay  the  debt. 

Browning  v,  Hamford^  5  Hilly  588,  was  an  action  by  the 
creditor,  against  the  sherifE,  for  not  collecting  an  execution. 
The  execution  had  been  levied  upon  sufficient  goods  to  pay^ 
the  debt,  but  they  had  been  consumed  by  fire,  without  fault 
of  the  sheriff.  It  was  held  that  he  was  not  responsible  for 
their  value. 

Duncan  v.  Harris^  17  Serg.  db  Bawle,  436,  was  a  writ 
of  error  to  reverse  a  testatum  fi,  fa.  issued  from  the  com- 
mon pleas.  A  former  fi,  fa,  issued  upon  the  same  judg- 
ment  had  been  levied  upon  two  hundred  hogs,  the  property 
of  the  defendants,  and  the  levy  released  by  the  plainti£Ps- 
attorney.  The  plaintiff  in  error,  the  debtor  in  execution,, 
prayed  that  the  execution  might  be  reversed  and  set  aside,  on 
the  ground  that  the  judgment  was  satisfied  by  the  first  levy. 
The  court  refused  to  set  aside  the  execution,  but  affirmed  it, 
saying :  ^^  The  hogs  were  levied  on  by  the  sherifE,  and  were 
released,  for  what  cause  does  not  appear,  nor  is  it  necessary 
to  appear,  by  the  plaintijQPs  attorney,  with  directions  that  the 
writ  should  not  be  executed.  Tl^e  property  never  went  to 
the  use  of  the  plaintiff,  but  was  returned  to  the  defendants^ 
It  would  be  a  strange  perversion  of  a  principle  to  con- 
[399]  vert  such  a  ^transaction  into  the  satisfaction  of  a  debt" 
This  case,  it  will  be  observed,  differs  essentially  from 
the  one  at  bar.     The  levy  was  released  with  the  consent  of 


FIRST  CIRCUIT,  JULY  TERM,  1846.  399 


Fannera  9t  Meohankst'  Bank  v.  Klngriay. 


the  debtor,  obviously,  as  it  is  said  the  property  was  returned 
to  him. 

Whiteacrea  v.  Hamkinsorij  Cro.  Chas,^  75,  was  next 
referred  to,  and  is  to  the  effect  that,  if  one  joint  obligor  be 
taken  in  execution,  and  the  sheriff  suffer  him  to  escape,  the 
plaintiff  may  sue  the  other  obligor,  and  is  not  confined  to  his 
remedy  against  the  sheriff.  Unquestionably,  a  party  may 
pursue  each  and  every  joint  obligor,  till  he  obtains  actual 
4?atisf action.  Every  presumption  of  payment  in  that  case 
'was  positively  excluded  by  the  escape  of  the  debtor. 

Dyke  v.  Mercery  2  Show.,  394,  was,  like  the  last  case,  debt 
on  a  joint  and  several  bond.  The  defendant  pleaded  that 
his  co-obligor  was  sued  to  judgment,  and  thereupon  a^. 
ya.,  and  that  the  money  was  levied  by  the  sheriff.  The 
plaintiff  demurred,  and  had  judgment ;  and,  says  the  report, 
"**  a  difference  was  taken  between  this  case  and  where  a  act. 
fa.  or  debt  is  brought  on  the  judgment,  against  the  party 
himself,  for  there  such  a  plea  may  be  good,  for  he  shall  not 
pay  twice,  but  a  co-obligor  can  plead  nothing  but  satisfaction 
actually  made  of  the  debt."  A  case  clearly  distinguishable 
from  the  one  before  us,  as  will  hereafter  be  shown. 

Ruila/nd  BamJc  v.  Thrall,  6  Verm.j  237,  cited  also  by  the 
plaintiffs,  was  where  the  joint  maker*  of  a  promissory  note 
was  sued.  Although  he  was  a  joint  maker,  yet  he,  in  facty 
signed  as  surety  for  another.  Thrall,  being  an  attorney,  sued 
the  principal  debtor.  Holmes,  in  the  name  of  the  bank,  and 
collected  a  large  part  of  the  money,  but  refused  to  apply  it 
to  the  .payment  of  the  note.  The  court  say:  "Thrall 
became  the  principal  debtor,  having  the  funds  in  his  hands 
for  the  payment  of  the  debt."  "  Had  not  the  plain- 
tiffs their  election  to  proceed  against  him,  *either  as  [400] 
maker  of  the  note,  or  for  money  had  and  received?" 

Several  other  cases  were  cited,  which  I  deem  it  ninneces- 
sary  to  comment  upon ;  they  do  not  vary  the  aspect  of  the 
question  from  that  exhibited  by  those  already  referred  to. 
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And  what  do  these  authorities  prove  ?  Do  they  not  show, 
yerj  clearly,  that  the  ruling  in  Matmtney  v.  Andrews^  and 
Clerk  V.  WUhera,  has  been  regarded  as  settled  law,  from  the 
times  those  cases  were  severally  decided  until  the  present 
day? 

The  doubts  which  seem  to  have  arisen  in  the  minds  of 
some  judges  of  later  times  evidently  have  proceeded  from 
the  language  used  by  the  courts  in  announcing  their  deci- 
sions. Although,  as  we  have  seen,  the  question  before  the 
court  was  not,  in  a  single  case  cited  by  the  counsel  of 
either  party,  whether  a  levy  merel/y  upon  personal  property 
sufficient,  etc.,  absolutely,  and  per  eey  satisfied  a  judgment, 
yet  the  courts  have  very  frequently  asserted  that  broad  pro- 
position without  qualification.  Such  proposition  it  is,  that 
judges  have  so  often  and  so  strenuously  combated.  The 
defendant  does  not  seek  here  to  maintain  that  proposition,, 
nor  is  it  at  all  necessary  that  he  should  do  so,  to  sustain 
his  plea. 

The  question  really  presented  by  every  case  to  which 
reference  had  been  made  has  been,  whether  a  levy  upon  per- 
sonal property,  sufficient  in  valu^  to  pay  the  debt,  was  good 
ground  for  opposing  a  motion  for  further  execution,  or  a 
good  plea  to  a  sci,  yjx.,  or  action  of  debt  upon  judgment ; 
whether,  from  the  allegation  of  such  levy,  with  nothing 
further,  a  satisfaction  should  be  presumed,  and  thus  the  alle- 
gation should  constitute  a  prima  facie  defense.  That  is  the 
only  question  here.  Under  the  rules  of  pleading  before 
alluded  to,  can  any  other  than  an  affirmative  answer 
[401]  to  the  question  be  extracted  from  the  numerous  ^cases 
which  have  passed  under  review  ?  I  think  not.  To 
that  efEect,  substantially,  is  Green  v.  Burke^  the  case  most 
confidently  relied  upon,  in  support  of  the  demurrer. 

The  counsel  for  the  plaintiffs  insisted  that  the  rule  in 
derk  V.  Withers  could  not  be  sustained,  because  the  reasons 
upon  which  it  was  based  were  unsound.    It  will  be  remem* 
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bered  that  in  many  of  the  cases  the  judges  assigned,  as  a 
reason  for  their  opinions,  that  the  defendant  lost  his  goods 
by  the  levy,  and,  therefore,  his  debt  shonld  be  deemed  to  be 
discharged.  If,  however,  the  rale  itself  be  sonnd,  it  matters 
not  what  reasons  were  assigned  for  its  adoption. 

But  I  apprehend  the  eflEect  of  the  levy  to  be  substantially 
as  stated  in  the  cases.  Without  stopping  to  define  a  levy 
more  particularly,  it  is  sufficient  to  say  that  a  valid  levy 
deprives  the  debtor  immediately  of  the  control,  and,  if  the 
sherifE  elect,  of  the  possession  of  his  goods ;  and  ultimately, 
if  pursued,  absolutely  divests  him  of  his  property  in  them. 
Precisely  as  stated  in  Clerk  v.  Withere,  by  Gould,  justice, 
'^  as  soon  as  the  sheriff  seizes  the  goods  by  virtue  of  the  writ 
of  Ji.  fa.  he  gains  a  special  property  in  them,  and  may 
maintain  trespass  against  the  defendant,  if  he  takes  them 
away."  ^^  So,  he  may  maintain  i/ro^er  against  a  stranger  that 
takes  them  away." 

The  plaintiffs'  counsel  also  contended,  and  cited  numerous 
authorities  to  show,  that  in  many  instances  the  principle  on 
which  the  defendant's  plea  rests  cannot  be  applied ;  as,  if 
the  defendant  become  a  bankrupt  after  the  levy  ;  or,  if  the 
property  be  destroyed  by  inevitable  casualty  before  sale,  as 
by  fire  ;  or  if  it  be  restored  to  the  defendant  by  his  consent ; 
or  eloigned  by  him  ;  or  if  it  belong  to  a  third  person,  etc. 

In  none  of  these  instances,  it  was  argued,  could  the  levy  be 
a  satisfaction  of  the  judgment.  The  counsel  was  right, 
beyond  question.  But  these,  the  defendant  insists, 
*are  only  exceptions  to  the  rule,  and  tend,  therefore,  [402] 
to  establish  it.  Finally,  upon  the  most  thorough 
investigation  I  have  been  able  to  make  of  this  question,  I  am 
brought  to  the  conclusion,  that,  as  between  the  creditor  and 
principal  debtor,  the  rule  of  law  is  that  for  which  the 
defendant  contends,  viz. :  that  a  levy  outstanding  and  unac- 
counted for,  upon  personal  property  sufficient  in  amount  to 
pay  a  judgment,  \&  prima  facie  evidence  of  satisfaction,  and, 
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therefore,  constituteB  a  good  plea  to  sci.  fa.^  or  an  action  of 
debt  on  judgment  That  such  levy  is  coruSAJm'oe  evidenoe  of 
satisfaction  is  not  pretended.  A  plea  setting  up  such  a  levy, 
therefore,  if  false  in  fact,  may  be  traversed ;  or,  if  a  levy 
have  been  made,  but  not  followed  by  sale  and  satisfaction, 
for  any  sufficient  reason,  the  levy  may  be  confessed,  and  its 
legal  effect  repelled  by  an  allegation  of  any  fact,  which,  by 
law,  should  withdraw  it  from  the  operation  of  the  general 
rule.  Thus,  simple  and  direct  issues  would  be  formed,  easy 
to  be  comprehended  and  tried,  and  the  rights  of  both  parties 
protected. 

It  now  remains  to  inquire  whether  the  defendant  can  avail 
himself  of  such  a  defense. 

The  fourth  plea  avers  that  the  defendant  indorsed  the  note 
declared  on,  for  the  accommodation  of  the  makers,  and 
without  consideration,  and  that  the  plaintifiEs  had  notice  of 
such  facts. 

Whenever  a  note  or  bill  is  made,  drawn,  accepted  or 
indorsed,  by  or  on  account  of  a  person  who  has  received  no 
consideration  for  the  same,  it  is  said  to  be  drawn,  accepted  or 
indorsed  for  accommodation:  Ba/yl,  on  BiUa^  438.  And 
if  such  note  or  bill  be  negotiated,  the  maker,  or  other  party 
for  accommodation,  and  the  person  who  has  received  value 
for  the  note  or  bill,  are  considered  as  standing  in  the  relative 
situation  of  surety  and  principal :  ZB.dk  P.,  363 ;  Chitt, 
on  BiUs,  443;  Thedb.  Pr.  dk  Sur.,  180;  Chiit.  cm 
[403]  Gontr.y  534.  The  defendant,  then,  ^stands  in  the 
relation  of  a  surety  to  Thompson  and  Brown,  the 
makers  of  the  note  in  suit. 

A  surety  promises  to  pay  the  debt  of  another  person,  who 
is  in  the  first  instance  liable  in  case  of  the  failure  of  pay- 
ment by  such  person.  His  undertaking,  though  it  may  be 
contemporaneous,  is  not  joint  with  that  of  the  principal 
debtor,  but  is  merely  accessory  and  collateral  to  it. 

Therefore,  if  the  obligation  of  the  principal  debtor  be 
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extinct,  that  of  the  surety,  or  accessory,  is  extinguished' also  : 
Theoh,  JPr.  dk  Sur.,  1,  2.  The  surety,  consequently,  may 
avail  himself  of  any  defense  which  could  be  set  up  by  the 
principal  debtor  (except  it  be  merely  personal,  as  a  discharge 
in  bankruptcy) ;  and,  in  this  respect,  there  is  a  wide  distinc- 
tion between  sureties  and  joint  contractors.  Each  and  every 
maker  of  a  joint  contract  promises,  absolutely  and  uncondi- 
tionally, to  pay  the  whole  debt ;  therefore,  nothing  short  of 
actual  payment  or  release  will  constitute  a  good  defense  to 
■an  action  against  any  of  them.  But  very  different,  as  we 
have  shown,  is  the  undertaking  of  a  surety.  He  promises  to 
pay,  only  upon  condition  that  the  principal  does  not.  If, 
therefore,  for  any  reason,  except  as  just  stated,  a  recovery 
cannot  be  had  against  the  principal,  no  more  can  it  against 
the  surety.  And  a  contrary  doctrine  would,  to  my  mind,  be 
equally  absurd  and  unjust.  If  the  original  debt  be  satisfied 
no  action  can  be  maintained  against  the  surety,  of  course ; 
and  whatever,  in  contemplation  of  law,  makes  a  satisfaction 
of  the  debt,  and  thereby  discharges  the  principal,  necessarily 
extinguishes  the  liability  of  the  surety.  It  would  be  as  diflB- 
cult  for  me  to  conceive  of  a  surety's  liability  continuing  after 
the  principal  obligation  was  discharged,  as  of  a  shadow's 
remaining  after  the  substance  was  removed. 

Many  cases  were  referred  to  by  the  counsel  of  the 
*plaintiflE  in  support  of  his  position  upon  this  branch   [404] 
of  the  case ;  but  none  of  them,  in  my  judgment,  are 
euflScient  for  his  purpose. 

The  first  to  which  our  attention  was  called,  was  Whiteacres 
V.  Hamkinson^  Cr,  Chas,^  75,  already  noticed  while  consider- 
ing the  other  branch  of  this  case.  That,  it  will  be  remem- 
bered, simply  decides  that  an  escape  of  one  joint  obligor, 
though  suffered  by  the  sheriff,  is  not  a  bar  to  an  action 
against  his  co-obligor.  Dyke  v.  Mercer^  2  Show.,  393,  also 
eited,  was,  like  the  last  case,  debt  on  a  joint  bond,  and  there- 
fore not  in  point :    JRutland  Bank  v.  Thrall,  6  VU,  273, 
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was  relied  upon  in  the  argument  of  this  point  also,  but  I  can- 
not perceive  its  tendency  to  fortify  the  plaintiffs'  position. 
Thrall,  we  shall  recollect,  as  attorney  of  the  bank,  collected 
the  money  of  the  principal,  and  Judge  Phelps  held  him 
liable  on  the  express  ground  that  he  had  thereby  become 
himself  the  principal  debtor ;  applying  the  familiar  principle 
that,  as  the  surety  is  one  who  obliges  or  binds  himself  on 
behalf  of  another,  his  obligation  as  surety  is  destroyed  by  his 
becoming  himself  the  principal  debtor ;  for  a  man  cannot  be 
his  own  surety,  say  the  books :     Theob.  Pr.  dk  Sur.,  2. 

Churchill  V.  Warner^  2  If.  Harwp.^  298,  it  seems  to  me, 
aids  the  plaintiff  as  little  as  the  case  last  referred  to.  It  was 
an  action  upon  a  receipt  made  jointly  and  severally  by  the 
defendant,  and  one  Turner,  for  a  quantity  of  hay  taken  on  an 
attachment  against  Warner  himself.  Turner  was  sued  upon 
the  receipt  and  judgment  had  against  him,  and  execution 
levied  on  his  property,  but  it  was  never  sold  or  taken 
from  his  possession.  Warner,  the  joint  receiptor,  and  in 
fact  the  principal  debtor,  was  then  sued,  and  sought  to 
defend  the  action  on  the  ground  of  the  execution  and  levy 
against  Turner.  That  such  a  defense  could  not  avail  hirriy 
the  principal^  as  well  as  joint  debtor,  is  most  obvious,  and 

so  the  court  held. 
[405]       *In  Poole  v.  Ford,  18  Eng.  O.  L.  i?.,  273,  the 

acceptor  and  drawer  of  a  bill  had  "both  been  sued,  and 
judgment  recovered  against  each ;  the  plaintiff  took  out  a 
/?.  fa.  and  levied  on  the  goods  of  the  acceptor,  which  he 
abandoned  by  agreement  with  the  acceptor,  and  received 
from  him  another  security  to  pay  at  a  future  time.  The 
drawer  contended  that  this  discharged  him.  The  court 
doubted,  but  ^'  finally  determined  that  the  withdrawing  the 
fi.  fa.  against  the  acceptor  did  not  dischai^  the  drawer  \ 
and  that  the  rule,  that  giving  indulgence  to  an  acceptor, 
without  the  consent  of  the  drawer,  discharges  such  drawer* 
does  not  apply  after  judgment.     Here,  it  will  be  observed, 
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the  execation  was  withdrawn,  with  the  express  cotisent  of 
the  principal  debtor,  and  the  goods  levied  upon  returned  to 
and  received  by  him ;  so  that  there  could  be  no  pretense  of  a 
satisfaction,  either  by  the  principal  or  surety. 

Onta/rio  Ba/nk  'o.  HaJlett^  8  Cow.^  194,  was  next  cited. 
That  was  an  action  of  debt  for  an  escape  from  the  defend- 
ant, who  was  sheriff  of  Herkimer  county,  of  one  Graves  and 
another.  The  commitment  and  escape  of  the  debtors  were 
shown.  The  defendant  then  proved  that  one  Sharpe  had 
confessed  judgment  as  collateral  security,  to  the  bank,  for 
the  debt ;  and  that,  prior  to  the  commitment  of  the  princi- 
pals (Graves  and  the  other),  an  execution  was  taken  out 
against  Sharpe,  and  the  under  sheriff  went  with  it  to 
Sharpe's  residence  to  make  a  levy.  Sharpe  said  the  farm 
and  property  upon  it  were  not  his.  The  under  sheriff  did 
not  remove  the  property,  or  make  an  inventory  even,  but 
told  Sharpe  he  had  levied.  He  informed  the  plaintiffs' 
agent,  that  he  should  proceed  no  further  then,  unless  indem- 
nified. !N^othing  further  was  done  under  the  execution. 
The  defendant  insisted  that  here  was  a  levy  on  personal 
property,  sufficient  to  pay  the  execution ;  that  the  judg- 
ment against  Sharpe  was  thereby  satisfied;  and, 
*consequently,  the  judgment  on  which  the  ca.  sa.  [406] 
issued,  by  which  Graves  had  been  committed,  was 
extinguished.  The  plaintiff  had  judgment  against  the 
sheriff,  and,  on  a  motion  for  a  new  trial,  the  court  say  : 
"As  to  the  levy,  it  is  apparent  that  none  was  made  or 
intended  to  be  made ;  and,  if  there  had  been,  the  sheriff  was 
so  well  satisfied  of  an  adverse  claim,  that  he  demanded  an 
indemnity."  "Whatever  may  have  been  the  state  of  the 
title,  it  can  never  be  permitted  to  a  defendant,  who  denies 
that  he  is  the  owner  of  property  levied  on,  to  take  the 
benefit  of  the  rule,  which  considers  the  levy  on  sufficient 
property,  unqv^tioncMy  belonging  to  the  defendant,  a  satis- 
faction of  the  debt."     Again,  in  the  same  case,  it  was  said  : 
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*^  On  the  collateral  aecurity,  the  plaintifia  might  proceed  at 
their  election,  but  were  not  obliged  to  hazard  litigation  for 
the  benefit  of  the  original  debtor.  They  might  cease,  in 
their  discretion,  to  pnrsne  such  secnrity.  The  real  debtors 
hare  no  just  cause  to  complain,  for  they  are  the  persons  who 
ought  to  pay." 

Thus  I  have  briefly  run  through  the  cases,  on  the  authority 
of  which,  we  are  called  upon  to  determine,  that  the  defend- 
ant cannot  set  up,  by  way  of  defense,  an  execution  and  levy 
upon  the  goods  of  the  principal  debtors,  although  it  mi^t 
avail  in  an  action  against  them.  As  I  remarked,  at  the  out- 
set, I  think  they  fall  very  far  short  of  maintaining  the  posi- 
tion assumed  in  behalf  of  the  plaintiffs. 

The  counsel  for  the  defendant  cited  upon  this  point 
Jones  V.  Lewis,  4t  B.  d:  (7.,  506.  That  was  an  action 
against  a  party  who,  like  the  present  defendant,  had 
indorsed  a  note  for  the  accommodation  of  the  maker.  The 
indorsee  received  from  the  maker  five  shillings  in  the  pound, 
in  full  of  his  demand,  and  he  was  told  by  the  maker  that 
the  indorser  would  continue  liable  for  the  residue  of  the  debt. 
The  court  held  the  indorser  discharged  of  the 
[407]  entire  debt,  and  *  Justice  Holroyd  said :  "Although 
this  be  a  case  where  the  action  is  brought  against  a 
surety,  it  must  be  considered  in  the  same  light  as  if  it  was 
brought  against  the  principal.  If  the  original  debt  be 
satisfied  and  gone,  no  action  will  lie  against  the  surety." 
And  so  held  all  the  judges.  What  is  the  principle  of  this 
case  ?  Not,  that  the  indorser  was  discharged  by  giving  time 
to  the  maker,  for  that  was  not  done.  Nor  that  the  debt 
was  fully  satisfied,  for  only  one  fourth  part  of  it  had  been 
paid.  No,  the  principle  is  that,  the  jprtncipal  debtor  having 
been  discharged  by  the  compromise,  no  action  could  be 
prosecuted  against  him,  and  therefore  none  could  be  main- 
tained against  the  surety.  The  substance  was  taken  away, 
and  the  shadow  vanished  at  the  same  time. 
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Mayliew  v.  Crickett^  2  Swanatony  185,  was  where  the 
creditor  took  out  execution  and  levied  upon  the  property 
of  the  principal  debtor,  and  afterwards,  without  the  knowl- 
edge or  consent  of  the  surety,  withdrew  the  execution  and 
restored  the  property  to  the  debtor.  Lord  Eldon,  chancel- 
lor, said,  '^  I  think  it  clear  that,  though  the  creditor  might 
have  remained  in  possession  if  he  chose,  yet  if  he  takes 
the  goods  of  the  debtor  in  execution,  and  af  tgrwards  with- 
draws the  execution,  he  discharges  the  surety,  both  at  law 
and  in  equity." 

BuUitt^s  Mcecutors  v.  Winstons,  1  Ifum/.^  269,  arose 
upon  a  motion  to  set  aside  an  execution,  on  the  ground  that 
a  former  one,  for  the  same  debt,  had  been  regularly  issued 
and  levied  upon  the  goods  of  the  movers,  who  were  only 
sureties  for  the  debt,  and  the  property  then  taken  released 
and  discharged,  by  one  of  the  plaintiffs,  under  a  compromise 
with  the  principal  debtor ;  to  which  compromise  they  were 
not  parties,  or  in  any  manner  consulted  with  respect  to  the 
same.  The  court  decided  that  the  indulgence  granted  to 
lattlepage,  the  principal  debtor,  without  the  consent 
or  privity  of  Winstons,  amounted  *to  a  release  as.  to  [408} 
him,  the  property  once  taken  upon  the  execution 
being,  by  the  act  and  consent  of  the  plaintiff,  put  out  of  the 
custody  of  the  law,  in  which  it  had  before  been. 

It  is  laid  down  in  3  Ph.  Ev,  hy  C.  dk  -ZT.,  985,  ciUng  7 
Mart.  Zou.y  193,  that  "  there  is  no  rule  in  our  laws  better 
understood,  than  that  which  allows  the  surety  the  right  of 
availing  himself  of  the  same  means  of  defense  (save  those 
that  are  merely  personal,  as  a  discharge  by  the  bankruptcy 
or  insolvent  laws,  etc.),  which  the  principal  debtor  could 
resort  to." 

The  rule  to  be  extracted  from  all  these  cases  seems  to  me 
clearly  to  be  the  one  already  alluded  to,  that  whatever,  in 
legal  contemplation,    extinguishes  the  debt,  as  against  the 
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principal  debtor,  is  a  good  defense  in  a  suit  against  the 
surety. 

Having  shown,  oonclnsivelj,  as  I  think,  that  a  levy  n]>on 
personal  property  sufficient  to  pay  the  execution,  is  prima 
facM  evidence  of  satisfaction,  and  therefore  a  good  plea  in 
an  action  against  the  principal,  it  follows,  of  course,  that  the 
surety  may  interpose  the  same  defense,  when  he  is  sought  to 
be  charged 

Our  conclusion,  then,  is,  that  the  demurrer  to  the  defend- 
ant's plea  ought  to  be  overruled. 

GooDwnr,  J.,  dissented. 

Ordered  certified  that  the  devwarrer  should  he  onemdei. 
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VMMonAXDCtL—ThB  How.  SPAPBBODinni  BiinoM,  Chief  Juatloe,  did  not  participate 
in  any  of  the  dedsioai  of  this  term,  haring  been  absent,  during  most  of  the  time,  on 
aoooinnt  of  UlnesL 

In  October,  1846,  the  Hok.  Damikl  Ooodwxv,  Anodate  Justice  of  this  court,  haring 
resigned,  the  Hon.  Qwoboe  M ilbs  was  appointed  to  fill  the  racancy,  and  to  hold  the 
drcoit  courts  in  the  second  circuit;  and  the  Hok.  WAiunn  Wmo  was,  at  the  samo 
time,  transferred  to  the  first  circuit. 


Gordon  y.  Farrar  and  othersy  Inspeotora  of  Eleotion,  etc. 

Wliother  a  person  offering  to  rote  at  an  election,  has  the  requisite  qualification  as  to 
color  or  descent  (the  constitution,  art  11,  f  1,  conferring  the  right  to  vote,  upon 
**tohit€  male  citiaens  **  only),  must,  on  challenge  for  the  want  of  such  quallfioa- 
tioD,  be  Inquired  Into  and  determined  by  the  inspectors  of  election,    (a) 

In  determining  this  question,  the  Inspectors  act  fudieiatty,  not  ministerially;  and 
therefore  they  are  not  liable  in  an  action  on  the  esse  for  damages,  for  improperly 
refusing  a  TOte  because  the  person  offering  it  was  partly  of  African  descent    (&) 

Case  reserved    from  Wayne  circuit  court.     This  was   a 
special  action  on  the  case,  brought  by  Gordon  against 
*Farrar  and  others,  inspectors  of  election   for   the   [412] 
second  ward,  in  the  city  of  Detroit,  for  refusing  to 


(a)   See  People  t.  Dean,  14  Mich.,  4S8. 

Q>y  See  WaUr.  Trumbull,  16  Mich.,  S8B,  988. 
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receive  the  plaintiff's  vote,  at  an  election  for  the  pnrpoee  of 
choosing  a  representative  in  congress  for  the  first  congres- 
sional district  of  Michigan,  and  certain  other  officers,  held 
Nov.  4,  1844.     Plea,  not  guilty. 

The  cause  was  tried  at  the  November  term,  1845,  of  ihft 
circuit  court,  before  the  Hon,  D.  Goodwin,  presiding  judge. 
At  the  trial,  the  jury  returned  the  following  special  verdict : 

'^  The  jury  impaneled  in  this  cause  find  for  the  plain- 
tiff, and  assess  his  damages  at  12}  cents,  subject  to  the 
opinion  of  the  court  upon  the  following  facts,  viz. :  The 
plaintiff  is  partly  of  Saxon  and  partly  of  African  descent, 
but  the  Saxon  blood  in  him  greatly  predominates  over  the 
African.  He  is  of  a  complexion  as  white  as,  or  whiter 
than  many  persons  descended  from  European  nations ;  but 
there  is  a  mixture  of  African  blood  in  his  composition,, 
though  he  has  less  than  onehalf .  The  plaintiff  offered  his- 
vote  to  the  defendants,  sitting  as  inspectors  of  election^ 
which  was  refused.  He  then  offered  to  take  the  oatb 
required  by  the  statute,  which  was  also  refused.  If  the 
court,  on  such  a  state  of  facts,  are  of  the  opinion  that  the 
plaintiff,  possessing  all  the  other  qualifications  of  a  Toter 
under  the  laws  of  Michigan,  is  entitled  to  vote,  or  to  be 
sworn  according  to  the  statute  as  an  elector  of  the  state  of 
Michigan,  then  the  verdict  above  given  is  to  stand ;  other- 
wise the  jury  find  for  the  defendant." 

The  presiding  judge  reserved  the  question  as  to  what 
judgment  should  be  rendered  upon  this  verdict^  for  thft 
opinion  of  this  court. 

jE  C,  WalkeTy  for  the  plaintiff. 
W.  A.  Saward,  for  the  defendants. 

[413]       *MiLES,  J.,  delivered  the  opinion  of  Ae  court 

The  qualifications  of  electors  in  this  state  are  fixed  by 
the  constitution.     Art.  ii,  §  1,  as  amended  in  1839,  provider 
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that,  "In  all  elections,  every  white  male  citizen^  above  the  age 
of  twenty-one  years,  having  resided  in  the  state  six  months 
next  preceding  any  election,  shall  be  entitled  to  vote  at  such 
election ;  and  every  white  male  inhabitant  who  may  be  a  resi- 
dent of  this  state  at  the  time  of  the  signing  of  the  constitu- 
tion, shall  have  the  right  of  voting  as  aforesaid  ;  but  no  such 
citizen  or  inhabitant  shall  be  entitled  to  vote,  except  in  the 
township  or  ward  in  which  he  shall  actually  reside  at  the  time 
of  such  election." 

The  only  statutoiy  provisions  in  relation  to  challenges  of 
electors,  and  the  duty  of  inspectors  of  elections  when  an 
elector  shall  be  challenged  as  unqualified,  are  contained  in 
the  act  passed  in  1841,  entitled  "An  act  to  preserve  the 
purity  of  elections,''  etc. :  S,  L,  1841,  p.  185.  Sec.  1  pro- 
vides that  one  of  the  inspectors  shall  tender  to  every  chal- 
lenged person,  an  oath  that  he  will  faithfully  and  truly 
answer  all  such  questions  as  shall  be  put  to  him  touchmg 
his  qttaUJication  as  an  elector j  "  and  the  inspectors,  or  one 
of  them,  shall  then  proceed  to  question  the  person  chal- 
lenged in  relation  to  his  age ;  his  then  place  of  residence, 
how  long  he  has  resided  in  the  state ;  whether  he  was  an 
inhabitant  of  this  state  on  the  24th  day  of  June,  A.  D. 
1835,  and  whether  a  native  or  naturalized  citizen ;  and  if 
the  latter,  when,  where,  and  in  what  court,  or  before  what 
officer,  he  was  naturalized ;  whether  he  came  into  the  towli 
or  ward  for  the  purpose  of  voting  at  that  election ;  how 
long  he  contemplates  residing  in  the  town  or  wai'd ;  and  all 
such  other  questions  as  may  test  his  qualifications  as  a  resi- 
dent of  the  to^wn  or  ward^  his  citizenshipy  a/nd  his  right 
to  vote  at  tJuU  poUP 

*It  will  readily  be  perceived  that  in  all  this,  no   [414] 
provision  is  made  for  testing  the  qualification  of  the 
elector,  as  to  his  color,  or  descent.     The  inquiry  is,  by  the 
statute,  to  be  confined  to  the  qualifications  enumerated,  and 
in  which  this  is  not  included;  and  we  are  not  aware  that 
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any  provision  is  made  by  law,  for  the  mode  of  determinisg 
whether  a  person  who  offers  a  vote  at  an  election  is  pos- 
sessed of  this  qualification.  The  duties  of  the  inspectors 
upon  a  challenge  as  to  any  other  qualification  are  clearly 
pointed  out.  They  are  required  to  administer  the  prelimi- 
nary oath,  and  make  the  specified  inquiries,  and  if  the 
party  answers  them  fully,  no  matter  what  may  be  the 
character  of  the  responses,  they  are,  if  he  still  persists, 
required  to  administer  another  oath,  that  he  possesses  the 
qualifications  named  in  the  statute,  and  if  he  will  take 
such  oath  they  must  receive  his  vote. 

But  it  is  only  white  male  citizens  who  are  entitled  to 
vote;  and  when  a  question  arises  whether  an  elector  pos- 
sesses the  qualification,  to  whom  must  it  be  submitted  ?  We 
know  of  no  other  tribunal  than  the  inspectors  of  the  election. 

If  a  colored  person  should  offer  his  vote,  and  be  chal- 
lenged for  that  cause,  although  the  inspectors  are  not 
authorized  by  statute  to  institute  an  examination  of  the 
party  under  oath,  as  in  case  of  other  alleged  disqualificsr 
tions,  still  it  would  not  be  competent  for  them  to  receive 
the  Vote  without  determining,  in  some  way,  by  inspection 
or  otherwise,  whether  he  came  within  the  description  of 
persons  in  this  respect  qualified.  That  would  be  a  direct  and 
palpable  violation  of  their  duty,  resulting  from  the  nature 
of  their  office,  and  the  requirements  of  the  constitution. 

It  is  true  the  evidence  proper  to  be  introduced,  or  whether 

any  evidence   is  competent   for  that  purpose,   is  nowhere 

prescribed  or  fixed  by  law ;   still,  in  our  judgment, 

[415]   ^defective  and  deficient  as  the  law  is,   the  question 

must  be  decided  by  the  inspectors,  when  the  rote 

is  offered. 

If  we  are  correct  thus  far  (and  so  far  we  are  sustained  by 
plaintiff's  counsel,  who  insists  the  defendants  are  liable  for 
rejecting  the  plaintiff's  vote  on  the  sole  ground  that  he  was 
not  a  white  person  within  the  meaning  of  the  constitution, 
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thereby  conceding  to  them  the  right  to  determine  the  ques- 
tion), then  the  next  inquiry  is,  are  the  defendants  liable  in 
this  action  ? 

The  plaintifi  relies  upon  the  point  that,  under  the  statute^ 
the  act  complained  of  was  not  a  judicial,  but  a  ministerial 
act.  In  this  we  think  he  is  mistaken.  The  statute  has 
nothing  to  do  in  the  matter.  The  only  inquiries  under  the 
statute  are  such  as  we  hare  enumerated  ;  but  before  the  oath 
-can  be  administered,  or  the  inquiries  made,  the  other  more 
important  inquiry  is  to  be  answered,  "Is  this  person 
white?"  He  is  not  by  the  statute  permitted  to  establish 
the  affirmative  of  this  by  his  own  oath,  as  he  can  his  other 
qualifications,  and  thus  compel  the  inspectors  to  receive 
his  vote,  leaving  them  no  discretion,  no  opportunity  for 
the  exercise  of  their  judgment,  in  the  matter.  Conceding, 
then,  as  the  plaintiff  in  this  case  does,  to  the  inspectors,  the 
right  to  adjudicate  upon  thi.  inquiry,  and  requiring  them 
to  do  so,  and  relying,  as  he  does,  upon  the  facts  found  by 
the  special  verdict  as  showing  the  plaintiff  to  possess  the 
necessary  white  qualification,  we  cannot  come  to  any  other 
^conclusion,  than  that  the  inspectors,  in  passing  upon  those 
facts  and  determining  the  plaintiff's  right  in  this  respect, 
^cted  judicially. 

This  brings  us  to  the  question  of  judicial  responsibility. 

"  The  doctrine  which  holds  a  judge  exempt  from  a  civil 
«uit  or  indictment  for  any  act  done  or  omitted  to  be  done 
by  him  as  a  judge,  has  a  deep  root  in  the  common  law : " 
JPer  Ximt,  Oh.  e/l,  in  5  Johns.^  291.  "Courts  of 
special  and  *limited  jurisdiction,  while  acting  within  [416] 
the  line  of  their  authority,  are  protected  as  to  errors 
of  judgment : "  CunningJiam  v.  Bucklvn^  8  tW.,  183. 
In  the  case  of  Yamderheyden  v,  Young^  11  Johna.y  159, 
which  was  an  action  of  trespass  against  the  members  of  a 
<K>urt-martial  for  the  imprisoning  of  the  plaintiff,  Spencer,  J., 
in  concluding  the  opinion  delivered,  says,  it  would  be  most 
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mischieyoiLB  and  pernicious  to  subject  men  acting  in  a  judi- 
cial capacity  to  actions,  when  their  conduct  is  fair  and 
impartial,  when  thej  are  uninfluenced  by  any  corrupt  or 
improper  motives,  for  a  mere  mistake  in  judgment 

Authorities  might  be  multiplied  upon  this  subject,  but  it 
cannot  be  necessary  to  cite  cases  to  sustain  a  proposition 
BO  well  established. 

In  this  yiew  of  the  case,  it  is  unnecessary  to  examine 
the  cases  referred  to  by  plaintiff's  counsel,  to  show  that  an 
action  could  be  maintained  against  the  inspectors  of  an 
election,  acting  ministerially,  and  without  malice,  for  reject- 
ing a  lawful  vote,  as  we  put  the  judgment  of  this  court 
upon  the  distinct  ground  that  the  inspectors,  in  determining^ 
the  plaintiff's  qualification  to  vote  as  a  white  person,  acted 
judicially,  and  are  therefore  not  liable  to  this  action. 

Ordered  certified  that  the  drouit  court  should  render 
judgment  for  the  defendarUa, 


[417]  *Thayer  v.  The  People. 

Qztmd  jaroFB  drawn,  And  appearfnc  upon  rammons,  are  presozned  to  be  legally 
qualified  and  properly  returned,  and  the  circuit  court  will  not  interfere  to  set 
aside  the  panel,  or  any  part  of  it,  unlen  upon  cause  shown  by  a  persMi  haiinip  a. 
rig^t  to  question  its  legality. 

The  grand  jury  is  formed  under  the  direction  of  the  court;  and  a  chaDaage,  either 
to  the  array  or  to  the  poU*  can  only  be  made  by  a  person  wtidsr  iMnosepufion,  and 
whose  case  is  about  to  be  brought  before  the  jury. 

One  who  makes  such  challenge  must  show  to  the  court  that  he  is  so  under  proaeciK 
tion. 

Error  to  Calhoun  circuit  court.     The  case  appears  in  the 

opinion. 

t 

jP.  Fa/rra/nd^  for  the  plaintiff  in  error. 

J3I  N.  WdLkeTy  attorney-general,  for  the  people 
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Miles,  J.,  delivered  the  opinion  of  the  court. 

Thayer,  the  plaintiff  in  error,  was  indicted  at  the  May 
term,  1846,  of  the  circuit  court,  for  burglary ;  and,  before 
the  grand  jury  by  whom  the  bill  was  found  were  sworn, 
moved,  by  his  counsel,  to  quash  the  array  of  grand  jurors  for 
the  reason  assigned :  1st.  That  six  of  the  towns  of  the 
•county  made  no  returns  of  jurora  for  the  year  1845 ;  and, 
2dly.  That  the  fourteen  towns  which  made  their  returns 
made  them  irregularly.  Which  motion  was  resisted  by  the 
prosecuting  attorney,  and  overruled  by  the  court.  This  pro- 
<3eeding  has,  by  writ  of  error,  been  brought  into  this  court. 

At  common  law,  if  a  man  who  was  returned  as  a  grand 
juror  was  disqualified,  or  was  not  returned  by  a  proper  officer, 
he  might  be  challenged  by  any  person  under  jyrosecutiony 
before  the  bill  was  presented:  1  Chit.  Cr.  La/m^  307; 
Bum'%  Ju8.  Ch.,  25,  §  16 ;  Hawk,  PI.  (7.,  I.  2,  c.  25,  §  16. 
In  the  place  of  the  common  law  mode  of  selecting  and 
returning  the  jurors  by  the  sheriff  upon  a  venire  issued 
to  him,  our  statute  provides  that  the  jurors  *to  be  [418] 
summoned,  both  grand  and  petit,  shall  first  be  drawn 
from  a  list  of  names  previously  returned  to  the  office  of  the 
-county  clerk,  by  the  assessors  and  township  clerk  of  each 
town  in  the  county,  in  imitation  of  the  ancient  practice, 
which  required  the  sheriff  to  select  some  of  the  persons 
Tetumed  by  him  from  every  hundred. 

The  grand  jury  is  formed  under  the  direction  of  the  court, 
and  a  challenge,  either  to  the  array  or  to  the  polls,  is  prop- 
erly confined  to  those  who  are  under  prosecution  and  whose 
case  is  about  to  be  submitted  to  the  consideration  of  the 

jury- 
In  this  case,  it  does  not  appear  that  any  evidence  whatever 

was  offered  to  the  court  below,  to  show  that  the  defendant 

Lad  a  right  to  take  this  objection  to  the  impaneling  of  the 

jury.     It  is  true  he  was  subsequently  indicted  by  the  grand 

jury  then  impaneled,  but  he  made  no  showing  to  the  court^ 
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80  far  as  appears  from  the  return,  that  he  was  then  under 
prosecution,  and  that  his  case  was  about  to  be  brought  before 
that  jury. 

Neither  does  it  appear  upcm  what  grounds  the  motion  was 
resisted ;  whether  the  prosecution  took  issue  upon  the  facts 
relied  upon  by  the  defendant,  as  the  ground  of  the  applica- 
tion, or  whether  the  same  were  upon  demurrer  submitted  to 
the  judgment  of  the  court.  The  most  that  appears  is  from 
an  order  entered  by  the  clerk,  in  which  it  is  said  that  the 
court,  upon  examination  of  the  record  and  returns,  found 
that  three  of  the  towns  of  the  county  did,  for  the  year  1845, 
make  regular  returns,  and  that,  from  their  number,  so  regu- 
larly returned,  of  the  present  panel  of  the  grand  jurors,  four- 
teen were  regularly  di*awn ;  and  then  follows  this  language  r 
"  And,  further,  the  court  now  here  overrule  the  motion  to 
quash  the  array  of  grand  jurors."  Whether  this  motion  was. 
overruled,  because  enough  of  qualified  jurors  who  had  been 
duly  returned  to  find  a  bill  of  indictment  appeared,. 
[419]  or  because  the  defendant  did  *not  show,  by  evidence,, 
that  he  was  in  the  predicament  which  authorized  him 
to  make  the  motion,  does  not  appear,  and  cannot  appear  from 
the  record.  We  are  bound  to  presume  the  court  below 
decided  the  motion  upon  legal  grounds  until  error  therein 
manifestly  appears. 

This  precise  question  arose  in  the  case  of  Hudson  v.  The 
State  of  Indiana^  1  Blackf.^  317,  upon  the  following  state 
of  facts :  Upon  the  calling  of  the  grand  jury,  a  gentleman 
of  the  bar  informed  the  court  that  he  was  of  counsel  for 
Hudson,  who  was  in  custody  of  the  sheriff  upon  an  indict- 
ment found  at  the  last  term,  and  still  pending ;  and  that  the 
grand  jury  were  about  to  investigate  his  conduct  touching 
a  certain  murder  lately  committed  in  the  county.  He 
offered  to  prove  that  the  clerk,  when  issuing  the  venire^ 
said  he  would  select  for  grand  juroys  such  men  as  were 
disqualified  to  serve  as  traverse  jurors   on  the  trial  of  the 
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defendant,  on  the  said  indictment,  and  that  the  clerk  did 
make  ench  selection,  and  that  the  panel  of  grand  jurors  was 
not  selected  by  the  eommisfiioners.  The  circuit  court  decided 
that  under  the  circumstances  stated  by  his  counsel,  Hudson 
had  no  right  bj  law  to  the  challenge  which  he  claimed ;  and, 
on  error,  the  Supreme  Court  affirmed  the  judgment.  In  the 
opinion  delivered  in  the  Supreme  Court  by  Blackford,  J., 
the  law  is  recognized  as  laid  down  in  Hawkins  before 
referred  to ;  and  he  says  that  the  &cts  stated  by  the  defend- 
ant's counsel,  are  no  kind  of  evidecice  that  he  was,  at  the 
time,  tinder  a  prosecutian  for  a  crime  of  which  the  grand 
jury  were  about  to  take  cognizance.  See  also  8  Mass.^  286. 
This  doctrine  is  again  recognized  and  adopted  in  the  same 
court,  in  the  next  year,  in  the  case  of  Hose  v.  The  State^  1 
JSlacJcf.y  390,  and  in  which  it  is  said  this  right  of  challenge 
should  be  claimed  either  by  the  accused  himself,  or  by  his 
counsel.  It  appears,  then,  from  these  cases,  that  a  court  will 
not  entertain  a  challenge  to  a  grand  jury,  at  the 
instance  of  any  other  than  *the  person  described  in  [420] 
the  rule  in  Hawkins ;  and  that  evidence  must  be 
given  of  the  right  to  make  such  challenge. 

The  jurors  being  duly  drawn,  and  appearing  upon  the 
summons  of  the  sheriff  by  virtue  of  his  writ,  are  presumed 
to  be  good  and  lawful  men,  and  in  all  other  respects  legally 
qualified  and  properly  returned ;  and  it  is  only  upon  good 
cause  shown,  by  a  party  having  a  right  to  question  the  legality 
of  the  proceeding,  that  the  court  will  int^ere  and  set  aside 
the  panel,  or  any  part  of  it ;  and  the  defendant  not  having 
ghown  that  right,  the  circuit  court  would  have  erred  in  sus- 
taining the  challenge. 

The  judgment  must  be  affirmed. 

JvdffmmU  affirmed. 
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Koore  t.  The  People. 

« 

nie  sairqr  of  a  road  fNm  tta  oonunencement  to  its  terminatioiL  is  an  entire  thiaff; 
andapart  of  the  record  of  such  sunrej  giring  the  ooune  and  distance  acroes  a 
particular  section  only,  cannot  be  read  In  evidence,  without  permftting  the  whoia 
record  of  the  survey  to  go  to  the  jury. 

Parol  evidence  of  the  existence  of  certain  marked  trees  and  monuments  not  called 
for  in  the  survey  of  a  road,  is  inadmissible  to  establish,  by  these  marks  and 
monuments,  a  line  of  the  road  variant  from  that  calfod  for  1^  the  courses  and 
distances  by  which  alone  such  line  isdesignated  in  the  survey. 

Error  to  Wayne  difitrict  court  The  case  Ib  fnllj  stated  in 
the  opinion. 

S.  T.  Backus^  for  the  phdntifE  in  error. 

A.  W.  JBiidj  for  the  people. 

Miles,  J.,  deliyered  the  opinion  of  the  conrt 
[421]       *Moore,  the  plaintiff  in  error,  was  indicted  in  the 
conrt  below  for  a  nuisance  in  obstructing  a  highway, 
by  erecting  a  fence  across  the  same,  on  section  19,  in  the 
township  of  Wayne. 

It  appears  from  the  bill  of  exceptions,  that  the  prosecu- 
tion, to  prove  the  existence  of  a  highway  od  said  section  19, 
and  where  the  fence  erected  by  the  defendant  stood,  offered 
in  evidence,  in  connection  with  the  testimony  of  Eli  Brad- 
shaw,  a  witness  for  the  prosecution,  the  township  record  of 
the  township  of  Huron,  containing  the  record  of  the  laying 
out  and  survey  of  a  public  highway  in  that  township,  as 
established  17th  March,  1831 ;  and  then,  after  showing  that 
the  township  of  Huron,  at  the  time  of  the  survey,  comprised 
the  present  townships  of  Wayne  and  Van  Buren,  read  from 
the  reoord  of  the  survey  of  the  road,  one  course  and  distance, 
to  wit :     "  North  88  degrees  east,   80  chains "  (being  the 
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course  and  distance  in  the  township  of  Wayne,  from  among 
the  courses  and  distances  contained  in  the  record  of  the  sur- 
vey in  other  townships,  and  only  a  part  of  said  record),  with- 
out giving,  by  the  record,  any  point  of  beginning  or  termi- 
nation of  the  course  of  the  road  as  actually  laid  out  and 
opened.  It  appears,  also,  that  the  western  end  or  beginning, 
and  the  eastern  end  or  termination  of  the  road  on  section 
nineteen,  were  proved  by  the  witness,  without  reference  to 
the  record  of  the  road,  to  have  been  found  and  fixed  by  him, 
on  the  day  of  the  trial,  or  the  day  previous  thereto,  under  the 
direction  and  instruction  of  the  commissioners  of  highways, 
by  fixing  permanent  monuments.  The  witness  also  stated 
that  he  actually  ran  the  line  of  the  road  and  caused  trees 
to  be  marked,  designating  its  precise  location  across  said  sec- 
tion. To  the  introduction  of  this  evidence  the  defendant 
below  objected ;  but  the  objection  was  overruled,  and  the 
evidence  received. 

The  prosecution  also  oflEered  to  show,  by  parol,  by 
the  ^surveyor  and  one  of  the  highway  commissioners  [422] 
who  surveyed  and  laid  out  the  road  described  in  the 
record,  the  point  of  commencement  and  termination  of  said 
conrse  and  distance,  by  certain  stakes  on  the  west  and  east 
sides  of  said  section  nineteen ;  to  which  evidence,  the 
defendant  also  objected ;  but  the  objection  was  overruled  and 
the  evidence  received. 

The  defendant  offered  to  read  the  whole  of  the  record  in 
evidence  to  the  jury ;  which  evidence  being  objected  to  by 
the  counsel  for  the  prosecution,  and  rejected,  the  defendant 
then  offered  to  prove,  that  if  the  highway  described  in  the 
record  were  protracted  and  actually  run  out,  following  the 
conrses  and  distances,  from  its  commencement  to  its  ter- 
mination, as  described  in  the  record,  it  would  not  touch  said 
section  nineteen  ;  which  evidence  was  objected  to  by  the 
plaintiff,  and  rejected  by  the  court. 

The  defendant,  having  excepted  to  the  ruling  of  the  court 
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below  upon  these   several   questions,  now  assigns  the  same 
for  error  in  this  court 

By  the  statute  of  1827,  under  which  this  road  must 
have  been  laid  out,  the  commissioners  of  highways  are 
authorized  and  required  to  lay  out  new  roads  upon  actual 
survey :  JS.  Z.  1827,  jp.  388. 

The  doctrine  that  the  whole  of  a  document  when  offered 
in  evidence,  or  so  much  as  is  material  to  the  question, 
must,  if  required,  be  read,  is  well  settled,  and  is  not  ques- 
tioned by  the  counsel  for  the  prosecution  in  this  case ;  but 
it  is  insisted,  that,  as  it  was  proved  by  the  witness  Brad> 
shaw,  that  he  surveyed  the  part  of  the  route  of  the  road 
commencing  at  the  quarter  post  standing  between  the  N.  W. 
and  S.  W.  quarters  of  section  nineteen,  and  running  east- 
erly to  the  opposite  quarter  post  on  the  east  side  of  the  sec- 
tion, this  course  and  distance  are,  therefore,  completely 
independent  of  all  the  others  mentioned  in  the  survey; 
that  it  was  incompetent  to  introduce  any  evidence 
[423]  ^respecting  them,  and  that  the  principle  that  the 
whole  of  a  document  must,  if  required,  be  read,  does 
not  apply. 

We  think  this  is  a  mistaken  view  of  the  statute.  It 
declares  that  ^'  the  course  and  distance  of  the  commencement 
and  termination  of  all  roads  to  be  hereafter  laid  out  and 
established,  shall  be  ascertained  from  the  nearest  comer  or 
quarter  section  stake : ''  H.  L.  1827,  j?.  388,  §  1.  This 
makes  the  quarter  section  post  the  starting  point ;  from  this 
point  the  course  and  distance  is  to  be  ascertained,  or  all  the 
courses  and  distances,  between  the  commencement  and  the 
termination  of  the  road. 

The  survey  of  a  road  is  an  entire  thing,  with  a  given  point 
for  its  commencement,  and  by  which  all  the  courses  and  dis- 
tances are  to  be  governed.  Can  it  be  said  that  any  single 
course  and  distance  is  independent  of  the  others,  and  that  a 
surveyor  could  survey  that  part  of  the  route,  a%  required  &y 
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the  first  section  of  the  acty  by  commenciDg  at  any  other 
quarter  post  than  that  at  the  commencement  of  the  survey  ? 
By  the  copy  of  the  survey  which  is  made  a  part  of  the  bill 
Off  exceptions  in  the  case,  it  appears  that  the  course  and  dis- 
tance testified  to  by  the  witness  is  the  sixteenth  course  from 
the  commencement  of  the  survey.  The  starting  point  is, 
then,  at  the  commencement  of  the  survey,  at  the  K.  E.  angle 
of  section  twenty-eight,  town  two  south,  range  eight  east ; 
thence  first  north,  three  chains  ten  links,  and  so  on. 

The  case  of  Catt  v.  JBowo/rd^  14  £hg.  C  Z.  i?.,  144, 
referred  to  by  the  plaintiff,  is  not  applicable.  That  was  a 
case  where  the  plaintiff,  having  r^ad  in  evidence  an  entry 
from  the  defendant's  day-book,  the  defendant  was  not  entitled 
to  read  distinct  entries  in  different  parts  of  the  book,  imconr 
neeted  with  the  entry  read.  In  the  case  at  bar  there  is 
the  most  intimate  connection  between  the  different  courses 
and  distances  in  the  survey ;  they  form  the  parts  of 
which  *the  survey  is  the  whole ;  and  the  prosecution  [424] 
had  no  right  to  read  a  part,  without  the  whole,  if 
required ;  much  less  to  insist  that  the  starting  point  of  any 
one  of  the  comers,  was  the  point  contemplated  in  the  statute 
as  the  commencement  of  the  road.  The  prosecution  having 
read  this  part  of  the  survey,  it  was  clearly  competent  for  the 
defendant  to  read  the  whole  of  it,  for  the  same  purpose  for 
which  it  was  offered  by  the  prosecution. 

In  this  view  of  the  case  it  is  entirely  unnecessary  to 
inquire  whether  the  paper  offered,  was  or  was  not  on 
record.  It  was  offered  by  the  prosecution  as  evidence,  and 
being  so  offered,  the  defendant,  upon  every  principle  of  law 
and  of  fairness,  was  entitled  to  have  the  whole  of  it  go  to  the 
jury. 

The  prosecution  were  also  permitted  to  show,  by  parol,  the 
existence  of  certain  marked  trees  and  monuments,  not  called 
for  in  the  survey,  and  to  establish  the  line  of  the  road  by 
these  marks  and  monuments,  variant  from  the  survey. 
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In  the  case  of  Bruckner* 8  Lessee  v.  La/wrence^  decided  in 
this  court  (1  Doug,  Mich.^  19),  it  was  expressly  declared  that 
parol  evidence,  that  a  line  was  found  marked  upon  the  trees 
upon  the  land,  but  Tariant  from  the  call  of  the  patent, 
and  not  indicated  by  the  monument  called  for  in  the  patent, 
will  not  be  admitted  to  alter  or  vary  the  boundary  as  described 
by  course  <md  distance  in  the  patent ;  and  that  when  there 
is  nothing  in  the  conveyance  to  control  the  call  for  course 
and  distance,  the  land  must  be  run  according  to  the  course 
and  distance  given  in  the  description  of  the  premises. 

We  think  the  principle  of  that  case  is  clearly  applicable  to 
the  case  before  us  upon  this  point. 

The  court  below  having  erred  in  these  particulars,  their 
judgment  must  be  reversed. 

Judgment  reversed. 


[4:25]  *8pie8  v.  Newberry. 

Notice  to  the  indoner  of  a  foreign  bill  of  exchange,  that  the  bfll,  describing  it^ 
been  j>rototfed  for  non-payment  and  that  the  holder  looks  to  him  for  payment 
thereof,  ia  a  sufficient  notice  of  dishonor;  tibe  term  protested,  when  thus  used, 
implsring  that  payment  had  been  demanded  and  refused,    (a) 

Case  reserved  from  Wayne  circuit  court.  Assumpsit^  by 
Spies,  as  indorsee,  against  Newberry,  as  indorser,  of  a  foreign 
bill  of  exchange.  Plea,  the  general  issue.  The  notice  of  dis- 
honor proved,  on  the  trial,  to  have  been  given,  was  directed 
to  the  defendant,  and  stated  that  the  bill  (describing  it) 
^'has  this  day  been  protested  for  non-payment,  and  the 
holder  looks  to  you  for  payment  thereof."  The  presiding 
judge   of   the   circuit  court  instructed  the  jury  that  this 

(a)    Same  principle:    Snow  ▼.  Perkins,  2  Mich.,  S88.     See  note  to  Piatt  ▼.  Drake,  1 
Doug.,  896. 
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was  not  a  eufficient  notice  of  dishonor.  Whereupon,  the 
pLuntifi  snbmitted  to  a  nonsuit,  and  afterwards  moved  to 
set  the  same  aside,  and  for  a  new  trial,  on  the  ground  that 
the  above  instruction  to  the  jury  was  erroneous.  The  ques- 
tion arising  upon  this  motion  was  reserved  for  the  opinion  of 
this  court. 

J,  Jf.  Sbwardj  in  support  of  the  motion. 

J.  S.  Abbott,  contra. 

Miles,  J.,  delivered  the  opinion  of  the  court 

The  question  which  this  case  presents  is,  whether  the  notice 
to  the  defendant,  that  the  bill  had  been  protested  for  non- 
payment, etc.,  was  a  sufficient  notice  of  dishonor. 

The  rule  upon  this  subject,  as  laid  down  in  Chitty,  and 
which  seems  to  be  the  result  of  the  adjudged  cases,  is,  ^^  that 
the  notice  shall  inform  the  party  to  whom  it  is 
addressed,  ^either  in  express  terms,  or  by  necessary  [42C] 
implication,  or  at  all  events  by  reasonable  intendment, 
what  the  bill  or  note  is  that  has  become  due,  and  that  it  has 
been  duly  presented  to  the  maker  or  drawer,  and  that  pay- 
ment has  been  refused : "     Chitt  on  JBiUsj  466. 

In  Harttey  v.  Case,  10  Eng.  C.  L.  jff.,  350,  the  court 
say :  "  There  is  no  precise  form  of  words  necessary  to  be 
used  in  giving  notice  of  dishonor ;  but  the  language  used 
must  be  such  as  to  convey  notice  to  the  party,  what  the  bill 
is,  and  that  payment  of  it  has  been  refused  by  the  acceptor.'* 
This  point  was  again  in  judgment  in  the  celebrated  case  of 
SolarU  V.  Palmer,  8  Bligh  N.  S.,  874  (42  E.  G.  L.  R,y 
737).  In  the  exchequer  chamber,  Lord  Chief  Justice  Den- 
man  laid  down  the  rule,  that  the  notice  of  dishonor  ^^  should, 
at  least,  inform  the  party  to  whom  it  was  addressed,  either 
in  express  terms  or  by  necessary  implication,  that  the  bill 
had  been  dishonored,  and  that  the  holder  looks  to  him  for 
payment."     This  case  went  finally  to  the  house  of  lords,  and 
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Parke,  J.,  when  deliyering  the  opinion  of  the  judges  present, 
nine  in  nnmber,  omits  the  ktter  danse,  and  merely  says, 
^'  sach  a  notice  ought,  either  in  express  terms,  or  by  neces- 
sary implication,  to  convey  full  information  that  the  bill 
had  been  dishonored."  In  both  these  cases  the  notices  were 
held   insufficient,   they  stating   merely    that  the  bill   was 

As  the  notice  in  the  case  at  bar  does  not  state,  in  so  many 
words,  that  the  bill  had  been  presented  and  dishonored,  we 
are  to  inquire  if,  by  necessary  implication  or  reasonable 
intendment,  that  is  its  effect  ?  And  herein  w^  shall  receive 
much  assistance  from  the  adjudged  cases,  as  to  the  form  of 
words  which  has  been  held  sufficient  for  that  purpose. 

We  have  seen  that  notice  of  non-payment  alone  is  insuffi- 
cient ;  and  for  the  reason  that  such  a  notice  contains  nothing 
to  put  the  party  receiving  it  upon  inquiry,  or  upon 
[427]  *his  guard  in  procuring  indemnity;  the  bill  might 
remain  unpaid  by  the  laches  of  the  holder. 

In  Orugeon  v.  Smithy  6  Ad.  <b  K,  499  (33  E.  C.  Z.  A, 
128),  it  was  held  that  the  dishonor  of  a  bill  was  sufficiently 
notified  by  the  phrase,  ^'  The  bill  is  this  day  returned  with 
charges."  In  that  case,  Lord  Denman  said :  '^  The  eff^ed  of 
this  is,  that  the  bill  has  been  dishonored."  Littledale,  J., 
concurred.  Patterson,  J.,  said :  '^In  Scla/rts  v.  Palmer^ 
there  was  no  notice  of  the  fact  of  dishonor;  here  there 
is."    And  Coleridge,  J.,  concurred  in  this. 

I  am  aware  that  in  the  case  of  BauUon  v.  Wdch^  3 
Bi/ng.  If.  (7.,  688  (32  E.  C.  Z.  B.,  283),  the  common 
pleas  determined  that  a  notice  of  dishonor,  which  stated  that 
the  note  ^^  became  due  yesterday,  and  was  returned  to  me 
unpaid,"  was  insufficient ;  but  the  correctness  of  this  deci- 
sion came  afterwards  to  be  doubted,  and  it  was  finally 
expressly  overruled  in  Bobson  v.  OurlewiSy  1  Ccmtt.  dk 
Marsh.,  378  (41  E.  0.  Z.  B.,  209),  in  which  case  the 
words,   "is  returned  to   us  unpaid,"  were  held  sufficient 
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It  appears  from  the  report  of  this  case,  that,  before  it  was 
submitted,  the  case  of  Sedger  v.  Steavensouj  2  Mees,  <6 
Wds.,  799  (a  later  case  than  BouUon  v.  Welch),  had  been 
decided ;  and  the  counsel  for  the  plaintifi  undertook  to  dis- 
tinguish this  case  from  that,  because  the  notice  in  that  case 
was  that  the  note  "  became  due  yesterday,  and  was  returned 
to  me  unpaid,  and  I  have  to  request  you  will  please  remit 
the  amount  thereof,  ^o^th  l8.  6d.  notinff;^^  and  insisted  that 
the  charge  for  notingj  clearly  showed  that  the  note  had 
been  dishonored.  But  Lord  Denman,  in  delivering  the 
opinion,  says :  "  I  have  no  doubt  this  is  a  sufficient  notice." 
Baron  Parke  disclaims  the  distinction  as  to  the  charge  for 
noting.  In  a  note,  Baron  Parke  is  represented  to  have  said 
in  Sedger  v.  Steavenaon,  that  the  word  returned,  is  almost 
a  technical  term  in  matters  of  this  nature,  and  means 
''^that  a  bill  has  come  to  maturity,  has  been  presented,  [428] 
and  has  not  been  paid. 

Numerous  other  subsequent  English  cases  have  been 
examined,  none  of  which,  however,  at  all  vary  the  rule 
recommended  by  such  great  authority,  so  often  asserted, 
and  so  well  established  ;  nor  do  they  in  the  least  interfere 
with  the  meaning  given  to  the  words  used  in  the  form  of 
notice  in  the  cases  already  cited. 

These  cases  show  that  while  upon  the  one  hand  the  courts 
have  avoided  requiring  great  strictness  and  nicety  in  the 
form  of  notice,  they  have  at  all  times  insisted  upon  the  use 
of  such  language  as  would  clearly  and  fully  express  the  idea 
that  the  bill  had,  upon  due  presentment,  been  dishonored. 

Do  the  words,  ^^  protested  for  rum-j^aymerUy^  express  this 
idea? 

A  protest  is  a  constituent  part  of  a  bill  of  exchange,  indis- 
pensably necessary  to  be  made,  to  entitle  the  holder  to  recover 
the  amount  from  the  other  parties  to  the  bill ;  is  by  law  made 
evidence  of  presentment  and  dishonor ;  is  made  only 
upon  such   presentment  and    dishonor.     The  words  pro- 
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tested  for  nonrjpayment^  in  this  way,  have  come  to  have  a 
technical  meaning  in  matters  of  this  nature.  In  them  is 
indnded,  not  only  the  idea  that  the  bill  is  past  due,  bnt  that 
payment  of  it  has  been  demanded,  and  not  being  paid,  it  is 
therefore  dishonored.  They  mean  that  the  process  necessary 
to  dishonor  the  bill,  to  wit,  demand,  refusal  of  payment,  and 
the  drawing  np  of  a  formal  protest,  has  been  gone  through 
with.  All  this  is  included  in  and  meant  by  the  termprotested^ 
The  meaning  of  this  word  as  applied  to  bills  of  exchange  is. 
well  known ;  well  understood ;  and  as  the  main  object  of  the 
notice  is  to  put  the  party  upon  inquiry — ^upon  his  guard — ^it 
seems  to  me  this  is  all  that  is  necessary  for  that  purpose. 

This  form  of  notice  has  been  held  sufficient  in  New 
[429]  ^Hampshire,  in  case  of  a  foreign  bill :  Smith  v,  ZitUe^ 
10  -Z\r.  Samp,y  520.  In  New  York,  both  before  and 
since  the  statute  making  a  notarial  certificate  of  protest  of  a. 
promissory  note  evidence  of  presentment  and  non-payment^ 
and  of  notice,  if  stated  therein  to  have  been  given,  this  form 
of  notice  seems  to  have  been  used  without  objection  ;  and  in 
one  case  {Ontario  Bank  v,  Petrie^  3  Wend.,  456),  where  the* 
notice  was  in  the  same  form  as  in  the  case  now  under  con> 
sideration,  though  objections  were  taken  to  its  sufficiency  in 
other  respects,  none  was  made  for  the  reason  now  urged  here. 

The  case  of  PlaM  v.  Drake^  1  Doug,  Mich.y  296,  decided 
in  this  court,  and  referred  to  by  the  defendant,  does  not 
apply  here.  That  was  an  action  on  a  promissory  note.  Tbe 
form  of  the  notice  was  the  same  as  here.  We  can  repeat 
what  was  then  said,  that  no  ^^  protest  is  necessary  in  case  of 
a  promissory  note,  or  is  evidence  of  its  dishonor.'^  "  It  is  in 
such  a  case  an  act  entirely  unnecessaiy,  and  even  nugatoiy.'*^ 

We  conclude,  then,  that  these  words,  when  applied  to  a 
bill,  mean  aU  that  is  claimed  for  them  ;  they  mean  all  that 
the  words,  "returned,"  or  "returned  with  charges,"  can 
mean ;  and,  though  these  last  words  may  possibly  leave  some 
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doabt  upon  the  mind  as  to  what  is  meant,  the  others  cannot 

IfiftTe  an  J. 

We  are,  therefore,  of  opinion  that  the  motion  to  set  aside 

the  nonsnit  in  the  court  below,  shonld  be  granted,  and  that  it 

riionld  be  so  certified  to  the  eircnit  court  for  the  county  of 

Wayne. 

Certified  aocardMigly. 


^Haines,  by  his  next  ftiend,  Seeley,  y.  Oatman.     [^30] 


Where  an  infant  proflecntes  tsj  prookein  amy^  the  prochein  amy  must  be  regularly 
aiipointed  '\sj  the  oourt;  and  if  the  salt  la  oommeneed  bj  declaration,  without 
•■loh  appointment,  it  trill  be  dtumiwied  on  motion. 

Me  yvoper  pmcMoe  in  oar  oourts,  where  an  infant  sues  bj  prockHn  amy,  indicated. 

Motion  by  the  defendant  to  dismiss  the  suit,  reserved  from 
Oakland  circuit  court 

Draper^  in  support  of  the  motion. 

Wiener  dk  Haemer^  contra, 

Whipple,  J.,  delivered  the  opinion  of  the  court 
This  is  an  action  of  ejectment  Upon  the  return  of  the 
declaration  served,  a  motion  was  made  by  the  defendant 
to  dismiss,  on  the  ground  that  Seeley  had  no  authority 
to  prosecute  as  next  friend  of  Haines,  who  is  an  infant. 
Nothing  appeared  on  the  record  of  the  court  showing  that 
any  aj^eation  was  ever  made  for  the  appointment  of  a 
frechem  emwf ;  or  that,  in  point  of  fact,  any  appointment 
was  made. 

An  infant,  not  having  the  power  to  appoint  an  attorney, 
must  sue  by  a  prockein  amy.  In  order  to  constitute  a  pro- 
cheyna/my^^hQ  practice  in  England  is,  for  the  person  intended  I 
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M  Bnch  to  go  with  the  infant  before* a  jadge  at  chambers; 
or  present  a  petition,  in  behalf  of  the  infant, 
[431]  *stating  the  nature  of  the  action,  and  praying  that  a 
prochein  amy  maj  be  assigned  to  prosecute  the  action. 
If  the  proceeding  is  by  petition,  it  should  be  accompanied  by 
an  agreement  signifying  the  assent  of  the  person  whom  it  is 
intended  should  be  admitted  as  such ;  evidence  should  also 
be  adduced  showing  that  the  petition  and  agreement  were 
duly  signed.  If  the  petition  is  granted,  the  judge  grants  his 
fiat,  upon  which  a  rule  or  order  is  drawn  up  with  the  clerk 
of  the  rules,  in  K.  B.,  for  the  admission  of  the  prochem 
amy  :  2  SeU.  Pr,^  66. 

Our  statute  leaves  the  mode  of  appointment  of  a  prochem 
a/my  to  prosecute,  or  a  guardian  to  defend,  as  it  exists  at  the 
common  law.  K  this  be  true,  it  is  clear  that  the  proceedings 
adopted  in  this  case  were  irregular.  Before  the  service  of 
the  declaration,  it  is  the  duty  of  the  person  desirous  of  insti- 
tuting a  suit  in  behalf  of  the  infant,  either  to  bring  the  infant 
into  court,  or  present  a  petition,  setting  forth  the  cause  of 
action ;  upon  which,  the  court  will  appoint  such  person  as 
will  be  most  likely  to  take  care  of  the  infant's  interest,  and 
who  would  be  responsible  for  costs,  in  the  event  that  judg- 
ment should  be  rendered  against  the  infant. 

It  may  be  well  to  state  what  the  practice  should  be  in  our 
courts.  If  it  is  proposed  to  commence  the  suit  by  issuing 
process,  it  ought  to  go  out  in  the  ordinary  way ;  after  its 
return,  and  before  declaration  is  filed,  application  should 
be  made  to  the  courtj  in  one  of  the  modes  indicated  in  the 
English  practice,  to  allow  a  prochem  amy.  If  the  suit  is 
intended  to  be  commenced  by  declaration,  the  prochein  amy 
must  be  appointed  by  the  court,  before  the  filing  and  service 
of  the  declaration.  In  either  case,  a  copy  of  the  order 
appointing  a  prochein  amy,  must  be  served  on  the  opposite 
party,  before  the  plaintiff  will  be  entitled  to  a  plea. 

Ordered  certified  that  the  motio^i  shovJd  he  granted, 
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Brown  y.  Ckywee.— Gase  Beserved. 

&  Z.  1844,  ^.  11,  §  2,  provides  that  *^  inquests  or  assess- 
nieots  may  be  taken  in  all  actions  upon  contract,  unless  the 
•defendant,  his  agent  or  attorney,  shall,  on  or  before  the  first 
day  of  the  term  at  which  the  cause  is  noticed  for  trial,  file 
with  the  derk  an  affidavit,  setting  forth  that  such  defendant 
has  a  good  and  substantial  defense  on  the  merits,  to  the 
action  of  the  plaintifE,  or  to  some  portion  of  the  plaintifPs 
-claim  therein,  as  he  is  advised  by  his  counsel  and  verily 
belieTes.'' 

Sdd,  that  the  person  who  makes  the  affidavit  required  by 
this  statute,  whether  the  defendant,  or  his  agent  or  attorney, 
must  swear  to  a  defense  upon  the  merits,  from  his  ovm 
hncuHedge  of  the  facts  constituting  such  defense,  and  not 
from  information  and  belief. 


Malony  v.  Mahar.— Oase  Beserved. 

The  deputy  county  treasurer,  has  power,  in  the  absence  of 
the  treasurer,  to  administer  the  oath  which  §  9  of  i?.  S,  1838, 
p.  87,  requires  the  township  collector  to  make  "  before  the 
county  treasurer,  or  in  his  absence,  before  a  justice  of  the 
peace,"  on  return  of  unpaid  taxes  on  lands  in  his  township. 
The  language  of  this  section  does  not  restrict  the  general 
power  of  the  deputy  "  to  perform  aU  the  duties  of  the  treas- 
urer, in  his  absence,"  conferred  by  B.  8.  1838,  p.  42,  §  22. 
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Palmer  y.  Oaikley. 

It  was  not  neoesaaiy  Uiat  the  gnamffamBhip  bond  required  by  the  Oode  of  197  (p.  %. 
1 6X  shonld  be  «zBC«t6d  by  the  gnanliaa;  it  waa  enoairh  if  a  bood  wtthaallBieat 
fiureUes  was  given,    (a) 


If  tke  giMirdlan  wasa  married  wiMMHi.  aadwnttad  witkeuMllaB  la 

It  seema  that  tha  bond  was  good  notwitbrtanding  her  iaoompetonqy. 


^h»  bend  was  not  a  condition  preoedent  to  the  eaeeoiitlon  of  the  traat  o(  gnaiili^ 

Both  at  common  law,  and  under  the  Ck>de  of  1827,  a  married  woman  was  competent 
to  be  a  guardian  with  the  assent  of  her  husband;  and  his  assent  may  bo  praeosied 
from  his  joining  with  her  in  eseeoutlng  the  bond  required  to  be  given  befsMMla 
of  the  ward's  estate. 


Under  the  Oode  of  1687  the  piobaite  eonrt  had  no  poiPsi  to  appofait  agnardte  for  a 
minor  over  fourteen,  and  within  the  territory,  without  first  dting  him  to  appear, 
and  choose  his  own  guardian. 

A  decree  of  the  probate  ooort,  appointing  agnardian,  appeared  on  its  faoa  to  haw^ 
been  made  on  an  application  representing  the  minor  to  be  under  f oorteen,  and 
did  not  show  any  citation  to  the  minor.  JfMd  to  be  valid  on  Ms  faoa,  Ihot^ 
showing  no  formal  finding  of  the  fact  that  the  minor  was  under  foorteen;  but 
held,  further,  that  it  might  be  impeached  in  a  ooUateral  action  by  showing  thai 
the  minor  was  at  the  time  over  fourteen,    {b) 

A  feme  covert^  who  is  guardian,  can  convey  the  real  estate  of  her  ward,  without  ber 
husband  joining  in  the  deed. 

Non-compliance,  by  a  guardian,  with  the  requirements  of  the  etatute  relative  to  tba 
noUoe  to  be  given  of  the  sale  of  real  estate  of  the  ward,  under  license  of  ^le  pro* 
bate  court,  will  not  invalidate  the  title  of  a  &oaa  ft4e  purchaser,    (e) 

Ejectment,  brought  by  Thomas  Palmer  and  three  oAeis^ 
against  Thomas  J.  Oakley,  to  recover  lot  number  6,  in 
section  number  4,  in  the  city  of  Detroit.  Plea  the  general 
issue. 

(a)   See  Dlckteaon*s  Appeal,  8  Woh.,  887;  Warner  r.  Whittaln;  6  Mich.,  Ml;  Wal- 

bridge  v.  Spaulding,  1  Doug.,  451. 

(ft)    See  People  v.  Darrell,  85  Mich.,  817,  80a 
<c)    See  Spafford  v.  Beach,  ante,  160l 
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The  cause  was  tried  at  the  Kovember  term,  1845^  of  the 
circuit  court,  before  the  Hon.  D.  Goodwin,  presiding 
judge. 

Both  parties  derived  title  from  John  Palmer,  who  died 
«eized  of  the  premises  in  1826. 

The  plaintiffs  were  his  children  and  heirs  at  law,  and 
as  such  claimed  each  onensixth  (in  all  four-sixths)  of  the 
premises. 

The  defendant  claimed  through  a  sale  made  Februaiy  4th, 
1832,  in  pursuance  of  a  decree  of  the  probate  court  for 
"Wayne  county,  by  one  Archange  Simmons,  as  guardian 
for  the  plaintiffs,  who  were  then  minors.  Said  Arch- 
4Uige  *was  the  mother  of  the  plaintiffs,  and  widow  of  [435] 
John  Palmer. 

The  controversy  was,  as  to  whether  the  decree  of  the  pro- 
bate court  appointing  said  Archange  guardian,  and  the  sub- 
sequent proceedings,  which  resulted  in  the  sale,  were  valid, 
.and  the  sale  conveyed  a  good  title  to  the  purchaser. 

The  statutes  applicable  to  these  proceedings  were  the  fol- 
lowing, viz.: 

''An  act^'  (of  April  12, 1827)  ''for  eatcMishing  courts 
of  probate?^ 

"  Sec.  1.  Be  it  enaeted  hy  the  legislative  council  of  the 
territory  of  Michigan^  That  a  court  of  probate  8ha[ll  be 
held  in  each  of  the  several  counties  in  this  territory,  and 
there  shall  be  some  able  and  learned  person  appointed  in 
«ach  of  the  said  counties,  as  judge  of  said  courts,  respectively, 
for  taking  the  probate  of  wills,  and  granting  administration 
on  the  estates  of  persons  deceased,  having  been  inhabitants 
of,  or  residents  in  the  same  county,  at  the  time  of  their 
decease;  for  appointing  gua/rdians  to  minors^  idiots  and 
distracted  persons  ;  for  examining  and  allowing  the  accounts 
of  executors,  administrators  and  guan^dians;  and  for  such 
other  matters  as  the  laws  of  this  territory  do  or  may  direct." 
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Section  2,  of  the  same  act,  provided  for  the  appointment 
of  a  register,  whose  duty,  among  other  things,  was  to  record 
the  orders  and  decrees  of  the  court  of  probate,  and  have  ens- 
tody  of  the  papers,  seal,  etc.  It  also  confers  authority  upon 
the  courts  of  probate  to  punish  for  contempts :  JR,  S.  1827^ 
p.  55. 

"  J.»  act^^  (of  April  27th,  1827)  ^^ empowering  the  jndge 
of  probate  to  appoint  guardians  to  minors  and  othersJ^ 

^^Sec.  1.  Be  it  enacted^  That  the  judge  of  probate  in  each 
county,  respectively,  when  and  so  often  as  there  shall  be 
occasion,  be,  and  hereby  is,  empowered  to  allow  of 
[436]  guardians,  *that  shall  be  chosen  by  minors  of  four- 
teen years  of  age,  and  to  appoint  guardians  for  such 
ajB  shall  be  within  or  under  that  age,  taking  sufficient  security 
of  all  such  guardians  for  the  faithful  discharge  of  their  trust, 
and  to  account,  either  with  the  judge,  or  minor,  when  such 
minor  shall  arrive  at  the  age  of  twenty-one  years,'  or  at  such 
other  time  as  the  judge,  upon  complaint  made  to  him,  shall 
direct ;  and  when  any  minor,  above  the  age  of  fourteen  years^ 
shall  ba  cited  by  the  judge  of  probate  to  choose  a  guardian, 
and  such  minor  shall  refuse  or  neglect  to  appear,  or,  when 
appearing,  shall  refuse  to  choose  a  guardian,  or  any  guardian 
chosen  by  such  minor  shall  be  unable  to  give  sufficient 
security,  or  shall  refuse  the  trust,  or  when  any  minor  above 
the  age  of  fourteen  years  shall  be  without  this  territory,  in 
every  such  case,  the  judge  of  probate  shall  have  the  same 
power  to  appoint  a  guardian,  as  though  such  minor  were 
under  the  age  of  fourteen  years :  Provided^  nevertheless^ 
That  when  a  minor  above  the  age  of  fourteen  years,  living 
more  than  ten  miles  distant  from  the  dwelling-house  of  the 
judge  of  probate,  shall  choose  a  guardian,  such  minor  may 
have  the  choice  certified  to  the  judge,  by  any  justice  of  the 
peace  of  the  same  county,  which  choice,  so  certified,  shall  be 
deemed  ajs  good  and  valid  as  if  done  in  the  said  judge's  pres- 
ence. 
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'^Sec  5.  That  tlie  guardian  or  guardians  appointed  as 
aforesaid,  shall  gvve  bond  to  the  judge  of  probate  for  the 
time  being,  in  a  reasonable  sum,  ^o^th  sufficient  securities^  for 
the  faithful  discharge  of  the  trust  reposed  in  them,  and  more 
.  especially  for  the  rendering  a  just  and  true  account  of  their 
guardianship,  when,  and  so  often  as  they  shall  be  thereunto 
required : "    i?.  S.  1827,  pp.  57,  59. 

"  J.n  act^^  (of  April  12,  1827)  ^^  directing  the  settlement 
of  the  estates  of  deceased  persons  and  for  the  conveyance 
of  TeaL  estate  i/n  certain  casesP 

Section  1  authorized  the  supreme  and  county  courts, 
in  ^certain  cases,  to  license  any  executor  and  adminis-  [437] 
trator  to  sell  so  much  of  the  real  estate  of  the 
deceased  as  might  be  necessary  for  the  payment  of  his  debts, 
and  empowered  such  executor  or  administrator,  on  sale  under 
such  license,  to  execute  a  conveyance  of  the  premises  sold, 
which  instrument  should  make  as  good  a  title  to  the  pur- 
chaser, as  the  testator  or  intestate  in  his  life  time  could  have 
given :  "  Provided^  always.  That  the  executor  or  adminis- 
trator, before  sale  be  made  as  aforesaid,  give  thirty  dayi 
public  notice,  ly  posting  up  notifications  of  such  sale,  in  the 
township  where  the  lands  lie,  as  well  as  where  the  deceased 
person  last  dwelt,  and  in  the  two  next  adjoining  townships, 
and  also  in  the  county  town,"  etc. 

"  Sec.  2.  And  whereas,  by  the  partial  sale  of  real  estates 
for  the  payment  of  debts  or  legacies,  as  aforesaid,  it  often 
happens  that  the  remainder  thereof  is  much  injured  :  Be  it 
therefore  enacted.  That  whenever  it  shall  be  necessary  that 
executors  and  administrators  shall  be  empowered  to  sell  some 
part  of  the  real  estate  of  testators  or  intestates,  or  for  guar- 
dians to  sell  some  part  of  the  reed  estate  of  minors,  or  per- 
sons non  compos  msntis,^^  etc.,  ^^  and  by  such  partial  sale  the 
residue  would  be  greatly  injured,  and  the  same  shall  be  repre- 
sented and  made  to  appear  to  either  of  the  aforesaid  courts, 
on  petition  and  declaration,  filed  and  duly  proved  therein  by 
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the  8aid  execntors,  administrators  or  guardians^  the  aforesaid 
courts  respective!  J  may  authorize  and  empower  said  ezccntorBp 
administrators,  or  guardMnSy  to  sell  and  convey  the  whole, 
or  so  mnch  of  said  real  estates,  as  shall  be  most  for  the  inter- 
ests and  benefit  of  the  parties  concerned  therein,  at  public 
auction,  and  good  and  sofficient  deeds  of  conveyance  to  make 
and  execnte ;  whidi  deed  or  deeds,  when  dnly  acknowledged, 
and  recorded  in  the  registry  of  deeds  for  the  county  where 
the  real  estate  lies,  shall  make  a  complete  and  legal  title,  ia 

fee,  to  the  purchaser  or  purchasers  thereof : 
[438]       *"  Provided^  The  said  executors,  administrators,  or 
guardians,  give  thirty  days'  public  notice  of  sucii 
intended  sale,  m  manner  and  form  hereinbefore  prescribed : 

^^  And  j>rovided  also,  That  they  first  give  bonds,  with 
sufficient  stiretieSj  to  the  judge  of  probate  for  the  counfy 
where  the  deceased  testator  or  intestate  last  dwelt,  and  his 
estate  was  inventoried,  that  he  or  she  will  observe  the  roles 
and  directions  of  law  for  the  sale  of  real  estate  by  executors 
or  administrators ;  and  the  proceeds  of  such  sale,  after  the 
payment  of  jnst  debts,  legacies,  taxes,  and  just  debts  for  the 
sv/pport  of  mdnorSy  and  other  legal  expenses  and  incidental 
charges,  shall  be  put  on  interest,  on  good  securities,  and  that 
the  same  shall  be  disposed  of  agreeably  to  the  rules  of  law. 

"  Sec.  6.  Then  when  it  shall  fully  appear  to  either  of  the 
courts  aforesaid,  by  petition  and  representation  of  the  friends 
or  guardians  of  minors,  interested  in  the  real  estate  of  any 
deceased  testator  or  intestate,  that  it  would  be  for  the  benefit 
of  such  minors,  or  persons  non  compos  m^ntisj  that  their 
interest  should  be  disposed  of,  and  the  proceeds  thereof  be 
put  and  secured  to  them,  on  interest,  the  said  court,  on  full 
examination,  on  oath,  of  the  petitioner,  or  otherwise,  may 
authorize  some  suitable  person  to  sell  and  convey  such  estate, 
or  any  part  thereof,  by  deed  duly  acknowledged  and  recorded 
in  the  registry  of  deeds,  as  aforesaid : 

"  Provided^  such  person  or  persons  first  give  bond,  with  suf- 
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ficient  snreties,  to  the  judge  of  probate  of  the  county  where 
the  fiaid  deoeafied  person  last  dwelt,  to  observe  the  rvles  a/nd 
directions  of  law  in  the  sale  of  real  estate  by  executors  and 
administrators,  in  the  fiiBt  enacting  clause  herein  prescribed, 
and  to  account  for,  and  make  payment  of  the  proceeds  of  said 
«ale,  agreeably  to  the  rules  of  law,"  etc. :  JR.  S.  1827,  j>p.  87, 
88,  90, 

An  act  of  September  23,  1829,  enacted,  «  That  the 
judges  *of  the  probate  courts  respectively,  in  the  [439] 
several  counties  within  this  territory,  shall  have  the 
same  authority  to  empower  and  Ucense  any  executor,  .dmin- 
istrator,  or  guardian  of  any  minor,  idiot,  non  cornpos,  or 
lunatic  person,  to  make  sale  of  all,  or  any  part  of  the  houses, 
lands  or  tenements  of  any  deceased  person,  or  of  any  minor, 
idiot,  non  compos,  or  lunatic  person,  as  the  Supreme,  circuit, 
or  county  courts  now  have  or  shall  hereafter  have,"  etc :  i?. 
S.  1833,  p.  323. 

Act  of  Jtdy  27,  1818 — "And  whereas,  executors  and 
administrators,  upon  their  obtaining  license  to  sell  real  estate 
for  the  payment  of  debts  or  legacies,  are  by  law  directed, 
before  sale  made,  to  give  thirty  days'  notice,  by  posting  up 
notifications  of  such  sale  in  the  town  or  plantation  where  the 
lands  lie,  as  well  as  where  the  deceased  person  last  dwelt, 
and  in  the  two  adjacent  towns,  but  no  particular  method  is 
provided  for  perpetuating  the  evidence  that  such  notice  was 
given,  by  reason  whereof  disputes  may  arise,  respecting  the 
legality  of  such  sales ;  therefore, 

"  Sec.  6.  Be  it  further  enacted,  That  the  affidavit  of  the 
executor  or  administrator,  or  the  affidavit  of  such  person  or 
persons  as  may  be  by  them  employed  to  post  up  such  noti- 
fications, taken  before  the  probate  court,  where  such  executor 
or  administrator  derived  his  authority  to  administer,  within 
seven  months  next  following  the  sale  of  the  real  estate,  and 
there  filed  and  recorded,  together  with  one  of  the  original 
advertisements  of  the  time,  place,  and  estate  to  be  sold,  or  a 
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copy  of  ench  advertisement,  are  hereby  declared  to  be  one* 
mode  of  perpetuating  the  evidence  that  snch  notice  was 
given,  and  also  to  make  the  origiuab  or  copies  thereof  admis- 
sible evidence,  in  any  court  of  law ;  and  when  the  person 
employed  by  snch  executor  or  administrator  to  post  up  such 
notifications,  resides  more  than  ten  miles  distant  from 
[440]  such  probate  *oiBce,  his  deposition  respecting  that 
matter,  taken  before  a  justice  of  the  peace,  and  filed 
in  such  probate  court,  within  the  seven  months  aforesaid, 
shall  have  the  same  force  and  effect  as  if  the  same  was  taken 
before  such  probate  court ;  and  the  printing  a  notification, 
three  weeks  successively,  in  such  gazette  or  newspaper  as  the 
court  who  may  authorize  the  sale  shall  order  or  direct,  shall 
be  deemed  equivalent  to  the  posting  up  of  notifications  as 
aforesaid. 

^'  Sec.  7.  And  be  it  further  enacted,  That  fftmrdi€ms  and 
others,  who,  upon  obtaining  a  license  for  the  sale  of  real 
estate,  are  or  shall  be  directed  to  give  public  notice,  before 
sale  be  made,  are  hereby  authorized  to  perpetuate  the  evi- 
dence that  such  notice  was  given,  in  the  probate  court,  where 
the  guardian  or  other  person  selling  is  directed  to  account  for 
the  proceeds  arising  from  the  sale,  in  the  same  way  and  man- 
ner hereinbefore  provided  for  executors  and  administra- 
tors :"    jB.  S.  1827,  pp.  77,  78. 

''Act''  (of  April  12,  1827)  ''directi/ngthe  descent  of  mtes- 
tote  eetateSy'  etc, — ''  Sea  18.  That  whereas  it  sometimes 
happens  that,  for  want  of  prudent  management  in  executors, 
administrators,  or  guwrdia/My  who  are  empowered  to  sell  real 
estates,  such  estates  are  disposed  of  below  their  true  value,  to 
the  great  injury  of  the  heirs  and  creditors ;  therefore,  every 
executor,  administrator,  or  giutrdiatij  who  may  obtain  a  legal 
order  for  selling  real  estate,  shall,  previous  to  the  sale,  before 
the  judge  of  probate  or  some  justice  of  the  peace,  take  the 
following  oath :  ^  I,  A  B,  do  solemnly  swear  that,  in  dis- 
posing  of  the  estate  lately  belonging  to ^  now  deceaseds 
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I  will  uso  my  best  Bkill  and  judgment,  in  fixing  on  the  time 
and  place  of  sale ;  and  that  I  will  exert  my  utmost  endeavois 
to  dispose  of  the  same,  in  snch  manner  as  will  produce  the 
greatest  advantage  to  all  persons  interested  therein,  and  that 
without  any  sinister  views  whatever.'  And  the  said 
executor,  administrator,  *or  guardian,  shall  return  to  [441] 
the  judge  of  probate  a  certificate  of  the  same  under 
the  hand  of  the  justice  before  whom  the  oath  was  taken : " 
B.  S.  1827,  i>.  71- 

The  decree  of  the  probate  court  appointing  Archange  Sim- 
mons guardian  of  the  plaintiffs,  etc.,  as  of  record,  was  as  fol- 
lows: 

"  At  an  adjourned  session  of  the  court  of  probate  for  the 
county  of  Wayne,  held  at,"  etc.,  "  on  Monday  the  28th  day 
of  February,  A.  D.  1831.  Present :  Jos.  W.  Torry,  Judge 
of  Probate ;  K  S.  Eice,  Begister. 

'^In  the  matter  of  the  estate  of  the ) 
minor  heirs  of  John  Palmer,  deceased,  i 

^^Upon  the  application  of  Archange  Simmons,  late  Palmer, 
and  widow  of  the  deceased  John  Palmer,  to  be  appointed 
guardian  to  Thomas,  Oliver  Perry,  Ruth  Ann,  and  Mary 
Ann  Palmer,  minors  under  the  age  qf/attrteen  yearsy  and 
children  of  said  John  Palmer,  deceased ; 

^^It  is  ordered,  adjudged  and  decreed,  that  the  aforesaid 
application  be,  and  it  is  hereby  granted ;  and  that  the  said 
Archange  give  &  bond  with  two  sureties  in  the  sum  of  fifteen 
hundred  dollars; 

'^  And,  whereas,  John  Hale  and  Robert  Abbott,  Esq.,  were 
offered  as  sureties  aforesaid,  it  is  ordered  and  decreed,  that 
ihey,  the  said  Hale  and  Abbott,  be,  and  are  hereby  approved 
88  0uch." 

On  the  same  day,  the  guardianship  bond  required  by 
jB.  S.  1827,  p.  69,  §  6  (anUy  p.  433,  §  5),  was  filed  and 
approved,  executed  by  said  Archange  (her  husband  not  join- 
ing therein),  and  by  said  Hale  and  Abbott 
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On  the  same  day,  also,  said  Archangc  presented  an 
acconnt  as  gnardian  for  said  minors^  dniy  verified,  and  a 
petition  representing  that  it  wonld  be  for  the  benefit  of  the 
minors,  that  their  interest  in  certain  real  estate  therein 
described  (being  the  same  premises  in  controTersy  in  this 
suit)  should  be  sold,  and  the  proceeds  thereof  pnt  at 
[442]  interest,  *for  the  purpose  of  furnishing  means  for 
their  support,  and  praying  that  she  might  be  licensed 
to  sell  the  same,  etc. ;  whereupon  the  court  made  the  follow- 
ing order : 

^^  Ordered^  tliat  the  consideration  of  said  account  and  peti- 
tion be,  and  is  hereby  continued  to  the  4th  day  of  April 
next,  and  that  notice  of  the  same  be  published  in  a  news- 
paper published  in  the  city,"  etc 

On  the  said  4th  day  of  April,  1831,  proof  that  the  notice 
required  by  the  foregoing  order  had  been  given,  having 
been  filed,  the  probate  court  made  the  following  further 
order: 

^^  In  the  matter  of  the  estate  of  the ) 
minor  heirs  of  John  Palmer,  deceased.  ) 

^^IJpon  the  filing  of  the  notice,  as  published  in  a  news^ 
paper,  pursuant  to  the  order  of  the  court  on  Monday,  the 
28th  day  of  February  last,  upon  the  oath  of  Archange  Sim- 
mons, guardian  of  Thomas,"  etc.,  "  children  and  heirs  of  said 
deceased,  the  account  of  guardianship  of  said  heirs  was  exam- 
ined, sworn  to,  allowed,  and  ordered  to  be  recorded.  And,  it 
appearing  by  the  representation  of  Archange  Simmons,  late 
Palmer,  guardian  to  Thomas,"  etc.,  "  minor  heirs  of  the  estate 
of  John  Palmer,  deceased,  that  their  interest  in  the  real 
estate  of  the  deceased"  (describing  it)  ^^ should  be  sold 
for  the  support  and  education  of  said  minor  heirs,  of  which 
notice  has  been  given  to  all  persons  interested : 

'^  Ordered^  that  the  said  Archange  Simmons,  late  Palmer, 
and  guardian  of  said  minors,  be,  and  she  is  hereby  empowered 
and  licensed  to  sell  and  convey  all  the  interest  of  said  minors 
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in  the  aforesaid  estate,  for  the  purposes  aforesaid ;  the  said 
guardian,  previous  to  said  sale,  to  take  the  oath  by  law  jpre- 
scrihedy  and  to  give  notice  of  such  sale,  by  causing  an  adver- 
tiseTnent  thereof  to  be  published  in  a  newspaper,  printed  in 
said  city  of  Detroit,  three  weeks  successively,  at  least 
thirty  days  before  the  day  appointed  for  said  *sale,  and  [443] 
give  hond  with  two  sv/retieSj  according  to  the  statute, 
in  the  sum  of  three  thousand  dollars." 

Notice  that  the  premises  would  be  sold  in  pursuance  of  the 
foregoing  license,  on  February  4, 1832,  at  3  o'clock  p.  m.,  at, 
etc.,  was  published  for  three  weeks  successively  (the  first 
publication  having  been  December  28,  1831),  in  the  Detroit 
Journal,  a  newspaper  printed  in  the  dty  of  Detroit,  and  an 
affidavit  of  the  publication,  etc.,  was  filed  and  recorded  in  the 
probate  office,  pursuant  to  Hie  act  of  1818  {(mte^  p.  '^39),  on 
the  3d  February,  1832. 

It  will  be  observed  that  the  notice,  though  in  accordance 
with  the  requirements  of  the  license  to  sell,  was  not  such  as 
was  prescribed  by  the  act  of  1827  (ante,  p.  437,  §  1),  but  was 
such  notice  as  the  act  of  1818  {amie,  p.  440,  §  6)  authorized 
the  probate  court  to  direct  executors  and  administrators  to 
give,  etc. 

A  bond  to  observe  the  directions  of  law  respecting  the  sale, 
etc.,  required  by  the  foregoing  license  to  sell,  and  by  the  act 
of  1827  {flTiite  p.  438,  §  5),  was  filed  and  approved  by  the 
judge  of  probate,  on  the  said  3d  day  of  February,  1832.  The 
bond  was  executed  by  the  said  Archange,  and  by  William  H. 
Simmons,  therein  recited  to  be  her  husband,  as  principals,  and 
by  two  sureties. 

On  the  same  day  the  said  Archange  made  the  oath  to  use 
her  best  skill  and  judgment  in  fixing  the  time  and  place  of 
sale,  etc.,  required  by  R,  S.  1827,^.  71,  §  18  (see  ante,  p.  440, 
§  18),  and  returned  the  same  duly  certified  to  the  judge  of 
probate. 

On  the  day  following,  which  was  the  time  specified  there- 
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for  in  the  notice  of  sale,  the  premises  in  question  were  sold, 
pursuant  to  the  notice,  to j  through  whom  the  defend- 
ant in  this  case  derived  title,  he  being  the  highest  bidder ; 
and  &  guardian's  deed  was  thereupon  executed  to  him  accord- 
ingly, by  said  Archange,  in  which  said  William  H.  SimmoDs, 

her  husband,  did  not  join. 
[444]       *'No  affirmance  by  the  probate  court  of  sales  by 

guardians  was  required  by  the  statute. 
On  the  trial,  it  was  insisted  on  the  part  of  the  plaintifb, 
that  the  defendant  had  failed  to  establish  a  valid  title  under 
these  probate  proceedings ;  because, 

1.  It  did  not  appear,  on  the  face  of  the  decree  appointing 
Archange  Simmons  guardian,  nor  was  it  shown  by  evidence 
aliunde^  that  the  plaintifb  (the  alleged  minors)  were  under 
fourteen  years  of  age,  or  that  they  were  cited  to  choose  a 
guardian. 

2.  The  decree  was  void  because,  as  appeared  on  its  face, 
said  Archange  was,  at  the  time,  a  married  woman ;  a  feme 
covert  being  incompetent  to  be  a  guardian. 

3.  The  guardianship  bond  executed  by  said  Archange  and 
her  sureties,  was  void ;  said  Archange  being  incompetent  to 
execute  a  bond,  by  reason  of  her  coverture,  and  her  husband 
not  joining  therein. 

4.  The  notice  of  sale  of  the  premises  in  controversy  by 
said  guardian,  was  not  in  accordance  with  the  requirements 
of  the  statute,  and  was  given  before  said  guardian  had 
taken  the  oath  to  use  her  best  skill  and  judgment  in  fixing 
the  time  and  place  of  sale,  etc.  (anUy  p.  440,  §  18),  and 
before  the  execution  and  approval  of  the  bond  to  observe 
the  rules  and  directions  of  law  in  making  the  sale,  etc  {anUj 
p.  488,  §  6). 

5.  The  deed  of  the  said  Archange,  in  consummation  of 
the  guardian's  sale,  was  executed  by  her  while  a  /Isme  covert 
without  her  husband  joining  therein.  - 
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These  several  objections  to  the  validitj  of  the  title  shown 
by  the  defendant,  were  overruled  by  the  circuit  court. 

6.  The  plaintifis  also,  during  the  trial,  offered  to  intro- 
duce evidence  to  show,  that,  at  the  time  of  the  decree 
appointing  the  said  guardian,  Thomas  Palmer,  one  of  the 
alleged  minors,  was  over  fourteen  years  of  age.  To 
this  *evidence  the  defendant  objected,  and  the  objeo-  [445] 
tion  was  sustained  by  the  court  below. 

The  case  went  to  the  jury,  who  found  a  verdict  for  the 
defendant ;  whereupon,  the  plaintiffs  moved  that  the  verdict 
be  set  aside,  and  for  a  new  trial,  on  the  ground  that  the 
ruling  of  the  circuit  court,  upon  each  of  the  several  points 
above  mentioned,  was  erroneous.  The  questions  arising  upon 
tliis  motion  were  reserved,  by  the  presiding  judge,  for  the 
opinion  of  this  court 


Walker  J  DougltMs  dk  Ccrni/pheU^  and  H.  T,  Baoha%^  for 

the  plaintiffs : 

1.  Archange  Simmons,  being  a  fem>e  covert^  was  not 
competent  to  be  a  guardian,  and  her  appointment  and  all  her 
acts  as  guardian  were  therefore  void.  A  feme  covert  is  not 
competent  to  execute  the  bonds  which  the  statute  {antej  p, 
436,  §  5,  p.  438,  §  5)  required  a  guardian  to  give,  with  sure- 
ties ;  such  bond  executed  by  her  would  be  void :  2  Steph. 
Com.,  302 ;  1  Peters,  338 ;  1  52ZZ,  242 ;  and  a  sale  of  real 
estate  by  a  guardian  without  giving  bonds,  would  be  void : 

WiUiama  v.  Reed,  5  Pick.,  479  ;  1  Denio,  184.  True,  it 
has  been  held  in  England  that  a  feme  covert  might  be  an 
administratrix,  but  this  was  before  22  or  23  Caf .  II.,  which 
required  administrators  to  give  bonds :  1  Cotti.  Dig.,  Tit. 
Admr.,  B.  6,  n.  (o),  j?.  487. 

2.  The  circuit  court  erred  in  refusing  to  permit  the  plain- 
tiffs to  prove,  that,  at  the  time  Mrs.  Simmons  was  appointed 
guardian,  Thomas  Palmer,  one  of  the  alleged  minors,  was 
over  fourteen  years  of  age. 
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JR.  Z.  1827,  p.  57,  §  1,  reqnired  that  before  the  probate 
court  shonld  appoint  a  guardian  for  a  minor  over  fourteen 
years  of  age,  and  within  the  territory,  the  minor  should  be 
cited  to  appear  and  choose  his  own  guardian.  The  probate 
record  shows  that  the  guardian  was  appointed 
[446]  ^without  citation  of  any  of  the  minors,  and  upon  the 
assumption  that  thej  were  all  under  fourteen. 

Wheneyer  parties  to,  or  who  are  affected  by,  judicial  pro- 
ceedings, whether  m  rem  or  in  perwma/m,  are  by  law 
entitled  to  notice  of  such  proceedings,  by  service  of  process^ 
citation,  or  otherwise,  such  notice  is  essential  to  jurisdiction: 
Bloom  V.  Bwrdiok,  1  HiU,  139, 141, 142 ;  Matter  of  Under- 
v)ood^  3  Cow.^  59  ;  Chase  v.  Hatha/way^  14  Mass.,  222 ;  Dun- 
ning  v.  Corwvn^  11  Wefnd.^  647 ;  Waii  v.  MaseweUy  5  Pick.y 
217 ;  Eatliaway  v.  Cla/rk,  Id.,  490  \^C.AR.  Ph.  Ev.,  865, 
999 ;  HoUingsworih  v.  Barbour,  4  Peters,  472 ;  18  PicLy 
116. 

The  evidence  offered,  then,  went  to  show,  that  as  to 
Thomas  Palmer,  the  probate  court  had,  in  fact^  no  jurisdic- 
tion to  make  the  decree  appointing  the  guardian. 

It  will  not  be  denied  that  the  decree  of  a  court  wliich  has 
not  jurisdiction  is  void. 

It  is  well  established  that  ^^  the  jurisdiction  of  any  courts 
exercising  authority  over  a  subject  matter,  may  be  inquired 
into  in  every  other  court  where  the  proceedings  of  the  former 
are  relied  upon  and  brought  before  the  latter  by  the  party 
claiming  the  benefit  of  such  proceedings :"  Elliott  v.  Piersdy 
1  Pet.y  340 ;  Hichey*s  Lessees  v.  StevyaH,  3  Howard,  750. 
It  makes  no  difference  whether  the  judgment  is  sought  to  be 
impeached  in  an  action  directly  upon  it,  or  in  a  collateral 
action  like  the  present :  Ihid. ;  Holyoke  v.  Haskins,  5 
Pick.,  20 ;  Bloom  v.  Burdick,  1  HiU,  139 ;  Bigelow  v. 
Steames,  19  Johns,,  40 ;  4  Ph,  Eo.  by  C.  dk  H.,  910,  911, 
912,  913,  and  other  eases  post.  Or  whether  the  validity  of 
the  judgment  is   drawn  in  question  in  the  courts  of  the 
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etate  where  it  was  rendered,  or  of  a  sister  state :  IMd.  Or 
whether  the  judgment  be  that  of  a  court  of  inferior  or  lim- 
ited, or  of  superior  or  general  jurisdiction  (except  as  to  the 
burden  of  proof  of  want  of  jurisdiction) ;  or  whether 
it  be  the  judgment  of  a  court  of  *record  or  not :  4  [447] 
PA.  Bo.lyC.dk  H.,  1021 ;  Bloom  v.  Bv/rdick,  1 
nm,  139 ;  and  17  Wmd.^  483,  thefte  cited. 

All  the  cases  agree  that,  where  a  want  of  jurisdiction 
appea/rs '  on  the  fa/ie  of  the  record^  the  judgment  will  be 
treated  as  a  nullity,  whenever  sought  to  be  enforced,  or  any 
rights  are  claimed  under  it :    1  IIHl^  139 ;  11  OUio^  442. 

And  the  general  rule  is,  that  a  judgment  may  be  impeached 
by  evidence  cUvwnde^  showing  a  want  of  jurisdiction.  Thus, 
all  the  cases  hold  that  want  of  jurisdiction  over  the  person 
may  be  shown  dUvmde :  Bigdow  v.  Stea/meB^  19  Johns.j  40 ; 
AldHch  V.  McKirmey^  4  Corm.^  380 ;  Shumway  v.  Stillma/rij 
6  Wend.y  447 ;  Termy  v.  FiZer^  8  Id.^  569 ;  Starhuck  v. 
Murray^  5  Id.^  148;  Bradehom  t>.  Heathy  13  7d,  407, 
408 ;  C6l/Gm  v.  lAjUher,  9  Oow.y  61 ;  Cla/rh  v.  Ilolmes^  1 
Doug.  Mich.y  390.  So  where  jurisdiction  depended  upon 
the  character  or  occupation  of  the  party,  evidence  has  been 
admitted  to  show  that  he  was  not  of  such  character,  etc. : 
Morse  V.  Jamee^  1  WiUee,  122;  Perkmv.  Proctor ^  2  Wila., 
382;  Wisev.  Withers,  3  Crcmoh,  331;  MUls  v.Martm,  19 
Johas.y  7.  So  where  jurisdiction  depended  upon  residence, 
evidence  has  been  admitted  to  show  that  the  residence  was 
not  such  as  to  confer  it :  CuUs  u  SashmSy  9  Mass.,  543 ; 
Holydke  v.  Maskms,  5  Picky  20;  Weston  v.  Westotiy  14 
Johas.y  428  ;  Wymantv.  MitcheUy  1  Cow.y  316.  Soy  it  watdd 
seeJUy  that  wherever  the  judgment,  order,  or  decree  was 
obtained  ex  partCy  and  the  persons  affected  by  it  are  not 
bound  to  take  notice  of  the  proceeding,  all  jurisdictional 
facts  may  be  inquired  into  to  impeach  such  judgment : 
Welsh  V.  JVashy  8  .Em^.,  391 ;  Perkin  v.  ProctoVy  2  WUs,y 
382 ;  per  Dallas,  C,  J.,  and  Burrough,  J.,  in  Brittam  v. 
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EirvMA/rd^  5  E.  C.  L.  R.^  139,  140.  And  it  has  even  been 
held  that  such  judgment,  etc.,  are  not  condnsive  as  to  the 
merits :  MwrcTdamd  t;.  Oradey  2  MiR.  Lou.^  147,148,  cmd 
other  cases  in  KefnJtucky  and  Maryland,  died  in 
[448]  4  Ph.  Ev.  hyC.dk  H.,  ♦865,  866.  In  pleading  the 
judgment  of  an  inferior  court,  it  is  necessary  to  allege 
all  the  facts  which  give  the  court  jurisdiction :  Bowman  9. 
Rue^  6  C<ya>.,  236 ;  Wyman  v.  MiicheUy  1  Id.,  316 ;  JHor- 
g(m  V.  JDyeTy  10  Johns.,  161 ;  MiUs  v.  Martin,  19  Id.j  7 ; 
Morse  v.  James,  1  WiUes,  122.  Of  course  these  jurisdic- 
tional facts  may  be  denied  and  inquired  into  as  matters  in 
pais,  and  as  the  only  difierence  between  the  judgments  of 
inferior  and  of  superior  courts  is,  as  to  the  burden  of  proof 
of  want  of  jurisdiction  (see  supra)y  it  follows  that  the  judg- 
ment of  a  superior  court,  may  be  impeached  by  showing 
affirmatively,  against  the  legal  presumption,  a  want  of  juris- 
diction. 

There  are  cases  which  seem,  at  first  view,  to  conflict  with 
tibe  above.  They  belong  to  two  distinct  classes,  and  are 
admitted  to  form  exceptions  to  the  rule  we  are  attempting  to 
establish.    Thus : 

First  Where  jurisdiction  over  persons  is  necessary,  and 
has  been  acquired,  and  the  power  of  the  court  to  proceed 
to  adjudicate  between  the  parties  depends  upon  the  existence 
of  other  facts,  into  which  the  court  is  bound  to  inquire,  and 
which  may  be  contested  like  the  merits.  In  such  cases,  we 
may  admit  that  the  judgment  of  the  court  is  conclusive^  as 
to  the  existence  of  such  jurisdictional  facts.  To  this  class 
belongs  BrUtain  v.  Einnaird,  5  E.  C.L.  R.,  139,  for  there 
the  party  appeared  in  the  court  where  the  judgment  was 
rendered,  and  contested  the  very  jurisdictional  fact  which  he 
sought  again  to  inquire  into  to  impeach  the  judgmoit ;  and 
Acherl/y  v.  Parkinson,  3  Mavle  dk  Seiw.,  425,  for  there  also 
the  party  appeared ;  and  Leonard  v.  Leonardy  14  PieL, 
280,  for,  by  reference  to  14  ifcm.,  222,  and  5  Piek^  490,  it 
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^will  be  found  that  before  a  person  could  be  adjudged  fk79t 
<xmipo8  mentis^  he  must  be  notified  of  the  proceedings,  and 
maj  appear  and  contest  the  fact  of  whether  he  is  so  :  Dvhlm 
t^.  Chadbov/mey  16  Mas9.j  433 ;  Judsan  v.  Lake^  3 
^Dayy  322,  and  other  oases  deciding  that  the  probate  of  [449] 
a  will  is  conclnsive,  belong  to  this  class,  if,  as  is  sup- 
posed, the  heirs  are  parties  to  the  probate,  and  may  appeal 
therefrom,  and  are  entitled  to  notice ;  otherwise  thej  are 
cases  in  rem  to  be  next  noticed. 

Second.  In  proceedings  strictly  in  rem^  no  jurisdiction 
over  persons  is  necessarj.  The  whole  world  are  parties,  and 
all  persons  interested  are  bound  to  take  notice  of  them.  We 
may  admit  (although  this  is  more  than  the  authorities  will 
establish),  that,  in  general,  in  such  cases,  jurisdictional  facts, 
into  which  the  court  was  bound  to  inquire,  and  which  might 
have  been  contested  by  the  party  interested,  may  be  regarded 
as  res  a^vdioata  by  the  judgment.  To  this  class  behing 
OrignorCs  Lessee  v.  Astor^  2  Howardy  338 ;  MoPherson  v. 
Ownliff^  11  Serg,  dk  Mawle^  432,  426, 430,  and  numerous  other 
kindred  cases. 

These  exceptions  to  the  general  rule  we  are  attempting  to 
•establish  rest  upon  this  ground,  viz. :  that  the  parties  to  be 
affected  by  the  judgment,  are  either  in  oaurty  as  in  cases  in 
personam;  or  they  are  hownd  to  take  notice  of  the  proceed- 
ifngSy  without  being  brought  before  the  court,  as  in  cases  in 
rem;  and  if  the  facts  are  such  that  the  court  had  no  jurisdic- 
tion, they  are  bound  to  show  them.  By  not  objecting  they 
admit  the  jurisdiction ;  if  they  object,  the  facts  are  inquired 
into ;  and  in  either  case  the  jurisdictional  questions  become 
re9  cbdjvdicatcB. 

But  in  the  present  case,  there  was  no  party  before  the 
isovrt,  Thomas  Pahner  had  no  notice  of  the  proceedings  to 
appoint  a  guardian  for  him.  They  were  ex  parte  /  behind 
his  back.  He  was  not  hound  to  take  notice  of  them,  and 
the  law  did  not  recognize  him  as  a  party  capable  of  appear- 
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ing  in  court  He  had  no  opportunity  to  contest  the  jurisdic- 
tion. The  present  case,  therefore,  does  not  come  within 
either  of  the  above  exceptions.    And  the  following  cases, 

many  of  which  have  already  been  cited  to  establish 
[450]   ^different   propositions   in  the  foregoing  argument,. 

seem  to  show  clearly,  that  the  evidence  offered  was 
admissible,  and  would  have  shown  that  the  decree  appointing 
the  guardian  was  void,  as  to  Thomas  Palmer:  Clark  v, 
HcHmes,  1  Dtmgl.  Mick.  E.^  391 ;  WeUh  v.  Nash,  8  EasLy 
402 ;  Sdyoks  v.  JSadcvns,  5  Pick.,  20 ;  Haitkafway  v.  darky 
Ibid.,  490,  219 ;  Heatk  v.  WeCU,  Ihid.,  239  j  18  Id.,  116 ; 
Oriffiih  V.  Fraser,  3  Pet.  Cond.,  1 ;  CvMs  v.  Haskins,  & 
Mass,,  543;  Smith  v.  Pice,  11  Mass.,  511;  Sh&mum  v^ 
BaRou,  8  Cova.,  304;  Pernfs  Lessee  v.  Prainerd,  11 
Ohio,  442. 

The  evidence  offered  did  not  go  to  contradict  the  probate 
recard.  Even  if  it  did,  it  was  not  for  that  reason  inadmis- 
sible: Clark  V.  Holmes,  1  Dougl.  Mich,  390;  Aldrich 
V.  McKinney,  4  Conn.,  380 ;  LatJia/m  v.  Edgerton,  9  Cam., 
227;  Siarbuck  v.  Mvaray,  5  Wend.,  148;  4  CI  <fi  f . 
Ph.  Ev.,  801,  and  other  authorities  cited  supra. 

3.  The  decree  appointing  a  guardian  does  not  show  juris- 
diction. Neither  citation  of  the  minors,  nor  any  finding  by 
the  court  that  they  were  under  fourteen,  appears.  Nor 
was  citation  shown  aliunde.  The  probate  court  was  a 
court  of  inferior  jurisdiction:  4  G.  <&  M.  Ph.  Eo.,  862^ 
863 ;  Dahin  v.  Uudson,  6  Cov).,  221 ;  Sherman  v.-Pal- 
lou,  8  Id,  308 ;  Smith  v.  Pice,  11  Mass.,  510 ;  Ploom  v. 
Pvrdick,  1  HiU,  139.  The  rule  in  relation  to  such  courts  is, 
that  jurisdiction  must  appear  on  the  face  of  their  proceeds 
ings :  Wight  v.  Warner,  1  Dov>gl.  Mich.,  384 ;  Clark  v. 
Holmes,  Ibid.,  391  \  4:  C.  dk  H.  Ph.  Ev.,  1013 ;  11  Wend, 
647 ;  42  E.  C.  L.  P.,  1034,  1006,  685,  305,  667 ;  35  Idy 
415 ;  5  Pet.  Bond.,  28 ;  and  must  be  proved  by  persons 
claiming  under  them.    See  cases  cited  supra,  showing  what 
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facts  it  is  necessary  to  allege,  in  pleading  the  judgments  of 
inferior  conrts. 

4.  The  guardian's  sale  was  void  becanse  the  notice  given 
thereof  was  not  in  accordance  with  the  statute,  nor  was 
the  bond  filed,  or  oath  taken,  as  required  by  the 
^statute,  before  publication  of  the  notice  :  Ante^  p.  [451] 
438,  §  5,  p.  440,  §  18 ;  Wmiama  v.  Reed,  5  Pich.,  480 ; 
Pa/rJcer  v.  NichoU,  7  Id.,  Ill ;  Ventres  v.  Smithy  10 
Pet, J  .161,  175 ;  Knox  v.  JenhSy  7  Masa.y  488  ;  Denning 
t;.  Smithy  3  JoTme.  Ch,y  332, 344,  345 ;  Bloom  v.  Burdioky 
1  JSilly  130, 141 ;  Berger  v.  Duffy  4  Johns.  Ch.y  367 ;  6 
Oow.y  387 ;  Stead^e  Es'ra  v.  Cowaey  2  Pet.  Cond.y  161 ; 
WiUiam^s  v.  Peytony  4  Id.y  395 ;  Pa/rher  v.  Etde^a  Leeeeey 
3  Id.y  308 ;  WeOmcm  v.  Lcmrencey  16  Maee.y  326 ;  Wil^ 
V.  WhiUy  3  Stew,  dk  PoH.y  355. 

A.  D.  FraseTy  and  Vmi  Dyke  <6  EmmonSy  for  the  defend- 
4uit: 

L  Archange  Simmons  was  not  incompetent  to  be  a  guar- 
^an,  on  account  of  her  coverture.  A  married  woman  may 
•execute  a  power :  Sugd.  on  Pow.y  184 ;  13  Zcm  Zih.y  99, 
100 ;  Zew.  on  TrustSy  44,  46 ;  whether  given  before  or 
after  her  marriage,  and  the  concurrence  of  her  husband  is 
not  necessary :  1  Vea.  Sen.y  303,  517 ;  Fonb.  JEq.y  91,  note. 
So  she  may  be  an  administratrix  or  executrix,  or  may  execute 
an  authority ;  or  may,  in  autre  droity  sell  lands  even  to  her 
husband :  2  Com.  Dig.y  223 ;  1  Id.y  480,  497 ;  1  Soh.  dB 
Zef.y  266;  Story  on  Agency y  8;  ToUer's  Eafrey  94;  4 
Bac.  Abr.y  548 ;  3  Johns.  Ch.y  643 ;  1  Am.  Ch.  Dig.y 
255.  Her  husband  need  not  join  with  her  in  the  execution 
of  a  power :  13  Yee.y  517 ;  Eg.  Gas.y  138.  The  incapacity 
<n«ated  by  the  common  law  applies  merely  to  the  civil  rights 
of  a  married  woman,  and  is  for  her  protection :  S  Peters, 
242;  1  Brownl.  dy  Oold.y  31.  ^OKfeme  covert  msij  be  a 
guardian:    3  Pick.y  280;  1  DaUaSy  186;  2  Swcmst.y  567; 
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In  re  Gamdlj  1  Beaman^  848 ;  JarmeU  «.  7!^  jSSo^  5 
Oia.  dB  Ji^ATW.,  27 ;  4  Com.  Big.,  510 ;  1  jffro.,  288. 
There  is  nothing  in  onr  statute  which  expressly  forbids  the 

appointment  of  a  married  woman  guardian ;  this  is  not 
[452]   pretended;  but  it  is  said  *that  the  statute  requires 

certain  bonds  to  be  executed  by  a  guardian,  and  that 
she  is  not  competent  to  execute  a  bond,  and  therefore  is 
incompetent  to  be  a  guardian.  May  we  not  reply  that,  as  the 
statute  does  not  forbid,  it  admits  a  married  woman  to  be  a 
guardian ;  and,  by  fair  implication,  permits  her  to  do  every 
material  thing,  even  to  the  executing  the  bond,  if  that  be 
necessary  t    But, 

2.  Whether  it  was  competent  for  Mrs.  Sinunons,  as  a 
married  woman,  to  hare  executed  the  bonds  or  not,  is  imma- 
terial, and  cannot  affect  the  validity  of  the  proceedings. 
For  the  statute  does  not  require  that  the  guardian  should 
execute  the  bonds ;  it  is  satisfied  if  the  bonds  are  ffiveriy  as 
they  were  in  this  case ;  the  sole  object  of  the  statute  is  to 
provide  security:  Brockett  v.  Brookett,  2  Howofrd,  240. 
And  even  if  the  statute  did  require  the  execv^ion^  by  the 
guardian,  and  a  feme  covert  should  bo  deemed  incompetent 
to  execute  a  bond,  tlie  proceedings  in  this  case  woidd  be 
irreguLa/r  merely,  not  void:  Buesed  v.  Coffiaij  8  PicLy 
143 ;  Bloom  v.  Burdick,  1  HiU,  130 ;  Bay  v.  Doughty ,  4 
Blackf.,  115 ;   WestooU  v.  Cody,  6  Johne.  <Jh.y  334. 

3.  The  execution  of  the  bond  required  by  R.  S,  1827, 
p.  88,  §  2  {ofUey  p.  438,  §  2),  was  not  a  condition  precedent 
to  the  sale  of  the  premises,  and  even  if  it  had  been,  it  was 
perfectly  competent  to  execute  it  after  notice  of  sale  and 
before  sale  made :    Bloom,  v.  Burdicky  1  HiUy  130. 

4.  It  was  neither  necessary  nor  proper,  that  the  husband 
of  Mrs.  Simmons  should  join  with  her  in  the  execution  of 
the  deed  given  in  consummation  of  the  sale:  Sugd.  on. 
Pau).y  184 ;  13  Imd  Lib.,  100 ;  Lew.  on  TruetSy  44,  46. 

5.  It  was  not  necessary  that  the  decree  appointing  Mxt. 
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SimmonB  guardian,  should  show,  on  its  face,  that  the 
inhiorB  were  under  fourteen,  or  that  either  of  them  were  cited 
to  choose  a  guardian ;  nor  was  the  evidence  offered  by  the 
plainti&  to  show  that  Thomas  Palmer  was  over  fourteen 
admissible. 

*The  probate  court  had  general  jurisdiction  over  [453] 
the  appointment  of  guardians  for  minors.  The 
petition  of  Mrs.  Simmons  to  be  appointed  guardian  for 
minors  represented  to  be  under  fourteen  called  that  jurisdic- 
tion into  exercise.  The  subsequent  action  of  the  court  was 
the  exercise  of  that  jurisdiction.  In  its  exercise  the  court 
inquired  into,  and  adjudicated  upon  the  very  fact  that  the 
minors  were  under  fourteen.  That  decree  was  the  result 
of  that  adjudication ;  and  it  is  binding  and  conclusive  until 
reyersed  on  appeal;  it  cannot  be  questioned  collaterally. 
To  receive  the  proffered  testimony  now,  would,  in  effect, 
be  to  review  the  suflSdency  of  the  testimony  before  the 
judge  of  probate.  These  principles  are  fully  established  by 
the  following  authorities,  many  of  which  show,  also,  that 
it  is  not  necessary  that  the  decree  of  a  probate  court 
should  show  on  its  face  the  facts  necessary  to  giye  jurisdic- 
tion :  Chignonh  Lessee  v.  Astar,  2  Howwrd^  319,  339,  340, 
341,  342,  343 ;  10  PeterSy  477,  478 ;  United  States  v. 
ArredondOy  6  Id,^  728,  730 ;  Thompson  v,  Tolmie,  2  Id., 
165 ;  Expwrte  Tobias  WaOcins,  3  Id,,  202;  Ph.  and  Tr. 
JR.  H.  Co.  V.  Sti/mson,  14  Id.,  458 ;  Tarver  v.  Taroer,  9 
Id.,  174 ;  Jenkins  v.  R(Mnson^  4  Wend.,  436 ;  Jackson  v. 
Orcmford,  12  Id,  533;  Jackson  v.  Irwin,  10  Id.,  431; 
Brittain  v.  Ki/nmmrd,  5  Eng.  C.  L.  H.,  139 ;  Mould  v. 
WtUiams,  48  Id.,  469;  Ackerley  v.  Parki/nson,  3  Mantle 
<&  8.,  420 ;  8  N.  Hamp.,  124 ;  1  Greenl.  Ev.,  587 ;  Leonard 
V.  Leonard,  14  Pick.,  280 ;  1  Ph.  Ev.,  343,  340 ;  Cossets  v. 
Vernon,  5  Mason,  332 ;  French  v.  French,  1  Dick.,  268 ; 
Bogardus  v.  Clark,  4  Paige,  623;  Moore  v.  Tanne?^s 
Admr^Sj  5  Monroe,  425 ;  Phoades^  Lessee  v.  Sdvn^  4  Wash. 
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G.  C.  R.,  720,  721 ;  LevereU  v.  Rarria,  7  Jftiw.,  292, 
297;  Perkins  V.  Fairfidi,  11  /i.,  227;  ZhMwh  «.  Chadr 
lov/me^  16  Id.^  433 ;  MoPherson  v.  OunUff^  11  i&r^.  dk  R^ 
422,  429 ;  2  WhaH.  Dig.,  181 ;  Thcyrwpwn  t^.  MoO<ad,  2 
TTo^,  164,  261 ;  4p^  i;.  Drieahach,  2  ^otoZ^,  287 ; 
[454]  Bwh v.ShddmjlDay,  170;  iStrcmge,  *480;  1  /rf., 
703;  1  Ld.  Raym.,  262;  3  T.  R.,  126,129;  Jadh 
aonv.  Stxafiy  17  John8.j  125;  6  Cbnn.,  168;  Brown  v, 
Lcmma/n,  1  Cann,j  467;  Jvdson  v.  Lake,  3  i>ay,  318; 
Goodrich  v.  Thompson,  2  /(2.,  305 ;  4  73.,  215 ;  jl22tfn  v. 
Lyons,  2  TTowA.  £7.  C.  R.,  475 ;  Dubois  v.  Dubois,  6  CW., 
353;  Moo&rs  v.  White,  6  .^An*.  Ch.,  381;  1  PA.  jEv.,  242; 
1  Sta/rk.  Ev.,  253 ;  7  Clw.,  353 ;  1  Pick.,  535 ;  3  Binney, 
498;  1  Jfflw^.,  229;  7  /<?.,  292;  6  Pi(7i.,  140;  2  Bdw.  Ch., 
242;  1  Wheel.  Ej.  Dig.,  627;  4  C.  dk  IT.  Ph.  Eo.,  824, 
853,  857,  868,  869 ;  Ohio  Dig.,  344,  295,  298,  303 ;  11 
Ohio,  267 ;  9  Id.,  119 ;  4  DaUas,  451 ;  13  Mass.,  166 ;  7 
TT^so^.,  69;  2  Binney,  46;  6  c6  7  Ohio,  340;  3  JfoM., 
399;  15  7rf.,  26;  3  Wash.  C.  C.  R.,  122 -,  1  Bailey,  212; 
Loring  v.  Weinman,  1  Mete.,  204 ;  1  Ph.  Ev.  hy  C.dk  H.^ 
340,  343;  4  Id.,  p.  824,  n.  586,  p.  863,  n.  609,  j>.  857,  n. 
613,  J?.  858,  n.  616,  p.  859,  n.  869. 

The  proceedings  of  probate,  orphan's  and  surrogate's 
conrts  are  viewed  with  great  indulgence  and  liberalitj,  when- 
ever they  are  brought  in  question,  and  great  allowance  is 
made  for  informalities  in  them  :  Gqforth  v.  Longioorth,  3 
Ohio,  129 ;  Messinger  v.  Eintner,  4  Binney,  103,  105 ; 
Lyle  V.  Forman,  1  DaUas,  483,  484,  412,  413,  417 ;  Ludlow 
V.  Wade,  4  Ohio,  401 ;  per  Yates,  J.,  in  6  Binney,  497,  499 ; 
McPherson  v.  Cv/rdiff,  11  S&rg.  <6  Rawle,  432 ;  11  Mass., 
229  ;  2  Boward,  343 ;  Carver  v.  Jackson,  4  Peters,  99. 

Even  if  the  decree  in  this  case  was  not  valid,  this  would 
not  affect  the  title  of  a  bona  fde  purchaser :  6  Johns.  Ch., 
381 ;  20  Johns.,  420 ;  6  N.  Ramp.,  246  ;  1  Ohio,  684,  685 ; 
1  Story,  552;  2  NoU  <6  McC,  577 ;  2  Binney,  46,  227 ;  1 

4i0 


FIRST  CIRCUIT,  JANUARY  TERM.  1847.  464 

Palmer  v.  OaJdej. 


JSerg.  <6  JSawle^  163,  433,  434;  2  Ohioy  660;  Swayea  v. 
Bwrke^  12  Peterdy  24 ;  ArroBtrong  v.  Jacksony  1  BlcLckf,^ 
312 ;  7  OhiOy  165 ;  1  Sumnery  600 ;  2  Jf(ww,  361, 362,  353 ; 
3  P6^*,  167;  2  Hooty  369  ;  2  Pit?*.,  243 ;  2  5i>w7- 
^rJ,  341;  1  Ves.  Sen.y  198;  9  Vea.  Jr.,  *97;  8  [466] 
Jbhn8.y  366 ;  6  Id.y  273 ;  4  TFA<?a^,,  507 ;  11  Mass.y 
227;  6  OhiOy  490;  4  TTd^to,  85;  and  other  cases  died 
^zbave. 

This  is  not  the  case  of  an  heir  claiming  property  of  his 
ancestors,  in  opposition  to  a  title  derived  from  a  sale  bj  an 
administrator,  to  pay  the  debts  of  the  decedent,  on  the 
ground  that  the  proceedings  are  void.  Here  the  guardian 
represents  the  minor ;  made  the  sale  on  his  account,  and  for 
his  benefit ;  and  now  he  comes  to  repudiate  the  sale,  after 
the  lapse  of  years ;  after  receiving  the  avails  of  it.  Under 
these  circumstances,  the  plaintifiEs  are  not  entitled  to  be  heard 
with  any  great  favor. 

Even  if  it  is  necessary  that  jurisdiction  should  appear  on 
the  face  of  a  probate  decree,  it  su£Sciently  appears  in  this 
case.  It  appears  th^t  the  minors  were  under  fourteen.  The 
petition  of  Mrs.  Simmons,  the  mother,  represents  it,  and  the 
court  find  it. 

The  decree  in  this  case  is  not  to  be  regarded  as  the  decree 
of  an  inferior  court :  JS.  S.  1833,  p.  323  (antSy  438,  439)  ; 
1  Oreenl.  Ev.;  586. 

6.  As  to  the  notice  of  sale  given  by  the  guardian.  It 
was  jyubliahed  in  accordance  with  the  statute  of  1818  {a/nUy 
p.  439,  §  6),  instead  of  being  posted  up,  as  required  by  the 
statute  of  1827  (flwi^,  p.  437,  §  1).  The  former  act  was 
intended  to  extend  to  guardians,  and  has  always  been  con- 
strued to  extend  to  them  since  its  passage.  The  usage  of  the 
probate  courts  throughout  the  state,  has  always  been  to  order 
notice  to  be  given  by  publication.  This  usage  must  be  looked 
to  and  received  as  a  correct  exposition  of  the  statute.  Comr 
tn/unis  error  facit  jus :    McKeen  v.  Delanyy  2  Pet  Gond.y 
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179;  Durousseauv.  United  Stately  Ihid.y  880;  United 
Stateev.  Fisher^  8  Idy  421 ;  JSlmendoff  v.  Taylor^  6  Idy 
62;    9    Overtony  118;   Ia/U  v.  Farmany  1  DallaSy  484; 

Delany  v.  McKeeny  1  Waeh.  O.  O.  Ii.y  525 ;  Jaekeon 
[456]  V.  CoOinSy  8  Caw.y  89,  91,  92 ;  MoDermott  v.  ^ZorUr 

lardy  1  Edv).  Ch.y  273;  4  CHU.  dk  John8.y^\  Oro. 
(Jhae.y  416;  Platodeny  18,  88;  People  v.  Utica  Ins.  Co.y  15 
Johna.y  380 ;  Oroker  v.  CrwMy  21  TT^ptm?.,  211 ;  Snuyder  v. 
Wwrreny  2  Co%D.y  318 ;  9  5ao.  Alr.y  246,  250,  ,£».  1846 ; 
2  Inst.y  11 ;  1  DaUaey  136;  CWry  «.  Paigey  2  Z^A,  617; 
Tr(mp  V.  Saighty  1  JTbpib.  £%.,  245,  268;  Farren  v. 
P<mer8y  1  Serg.  db  i7.,  105;  6  O^anch,  29,  82,  83;  8 
OhiOy  49. 

Whipplb,  J.,  delivered  the  opinion  of  the  oonrt 
The  case  presented  for  our  judgment  has  been  considered 
with  the  deliberation  which  its  importance  demands.  In  pro- 
ceeding to  annonnce  the  opinion  of  the  court  upon  the  sev- 
eral  questions  involved  in  it,  we  shall  depart  somewhat  from 
the  order  in  which  they  have  been  presented  to  us. 

1.  It  appears  on  the  face  of  the  decree  of  the  probate 
court  appointing  Archange  Simmons  guardian  of  the  plain- 
tiffs, that  she  was  at  the  time  a  feme  covert;  and  it  is  con- 
tended on  the  part  of  the  plaintiffs,  that  she  was  incompetent 
to  be  a  guardian,  on  account  of  the  coverture ;  and  that  there- 
fore the  decree,  and  her  subsequent  acts  as  guardian,  are  void. 
It  is  said  that  the  statute  under  which  these  proceedings  were 
had,  required  that  a  guardian  appointed  by  the  court  of  pro- 
bate, should  execute  a  bond,  with  sufficient  sureties,  for  the 
faithful  discharge  of  the  trust ;  and  as  a  bond  executed  by  a 
feme  covert  is  void,  the  conclusion  is  sought  to  be  drawn 
that  the  legislature  intended  to  exclude  her  from  the  office 
of  guardian  ;  in  other  words,  it  is  contended  that  a  person 
incapable  of  executing  the  bond,  is  also  incapable  of  becom- 
ing a  guardian  to  minors. 
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But  does  the  statute  make  it  necessary  for  the  guardian  to 
€aeeeute  the  bond?  The  first  section  of  the  ^' Act  empow- 
ering the  judge  of  probate  to  appoint  guardians  to 
*nunor8  and  others,"  approved  April  12,  1827  (i?.  Z.  [457] 
1827,  jp.  57),  directs  that  ^^  sufficient  security  ^^  shall 
be  taken  of  guardians  "  for  the  faithful  discharge  of  their 
trusts,"  and  provides  that  when  a  guardian  chosen  by  a  minor 
above  the  age  of  fourteen  years  ^'  is  unable  to  give  su£Scient 
security,"  the  judge  of  probate  shall  be  authorized  to 
appoint  a  guardian  for  such  minor.  The  fifth  section  of  the 
same  act  provides,  that  ^'  guardians  shall  ffi/oe  bond,"  etc., 
^^  with  sufficient  securities  for  the  faithful  discharge  of  the 
trust,"  etc,  ''  when  and  so  often  as  they  shall  be  thereunto 
required,"  (AnUy  433,  §  5.)  It  is  very  dear  that  the  words 
of  the  act  do  not  make  it  imperative  upon  the  guardian  to 
execiUe  the  bond ;  and  it  is  equally  clear  that  the  end  to  be 
attained  does  not  render  such  a  construction  necessary. 
When  the  guardian  gives  a  bond,  with  sufficient  securityy 
the  object  of  the  law  is  fully  answered.  If  the  fifth  section 
stood  alone,  the  construction  contended  for  by  the  plaintiffs 
might  prevail,  as  the  words,  ^^  shall  ffive  a  bond,"  might  rear 
Bonably  be  construed  to  be  equivalent  to  the  word  shall 
execute  a  bond.  I  am  unable  to  perceive  the  necessity  for 
the  execution  of  the  bond  by  the  guardian,  as  no  additional 
security  is  thereby  afforded  to  the  minor  in  the  event  of  a 
breach  of  its  conditions.  The  guardian  would,  under  any 
circumstances,  be  personally  responsible,  in  a  court  of  law  or 
equity,  for  the  faithful  discharge  of  the  trust  reposed  in  him. 
Cases  may  arise  which  would  not  only  authorize,  but  require 
us  to  give  to  the  language  of  the  fifth  section  the  constrao- 
tion  contended  for ;  but  in  the  present  cajse,  we  think  the 
bond  filed,  with  sufficient  secwrity^  is  not  only  a  literal  com- 
pliance with  the  words  of  the  act,  but  answers  the  end 
and  object  for  which  the  bond  is  required. 

We  are  not  entirely  without  precedent  for  this  construe 
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tion.  The  English  statute  of  3  Jac  L,  c  8,  provided,  that 
^^no  execution  should  be  stayed,  upon,  or  by  any  writ 
[458]  of  *error  or  tuperaedeas  thereupon,"  etc,  unless  the 
person  suing  out  the  writ,  ^^  with  two  sufficient  sure- 
ties," etc,  should  ^^  he  hound  unto  the  party  for  whom  the 
judgment  was  given,  by  recognizance  to  be  acknowledged  in 
the  same  court,"  etc  Similar  language  was  used  in  the  sub- 
sequent statutes  of  13  Car.  II.,  c  2,  and  1  Geo.  lY.,  c  87,  on 
the  same  subject.  By  the  construction  given  to  the  statute 
of  8  Jac  I.,  it  was  not  necessary  that  the  plaintiff  in  error 
should  join  in  the  recognizance ;  the  words,  wUh  vwreUeSj 
having  been  construed  to  mean  hy  sureties.  And  a  like  con- 
struction was  given  to  the  statute  of  1  Geo.  lY. :  1  Bac. 
Ahr.y  552,  553 ;  2  SeU.  Pr.,  870 ;  1  Barnes,  75.  In  Btrnies 
V.  BidveTj  Carihu,  121,  it  was  objected  that  the  plaintiff  in 
error  had  not  given  his  own  recognizance  to  the  defendant ; 
to  this  it  was  answered  that  he  had  found  two  sufficient  sure- 
ties, by  which  the  intent,  though  not  the  letter  of  the  statute, 
was  satisfied.  See  also,  2  Tidd^s  Pr.j  1251,  and  cases  there 
cited.  One  reason  given  by  Tidd  for  this  construction  is, 
that  an  infant  plaintiff  could  not  enter  into  the  recognizance, 
nor  a  plaintiff  who  had  become  feme  covert  after  the  action 
brought ;  and,  as  the  legislature  could  not  have  intended  to 
exclude  infants  and  femes  covert  from  the  benefit  of  the 
act,  the  courts  so  construed  it  as  that  it  would  apply  to  all 
plaintiffs  in  error.  The  same  course  of  reasoning  will  apply, 
with  additional  force,  to  the  provision  of  our  statute  which 
requires  a  guardian  to  give  a  bond  with  sureties.  It  may 
well  be  argued  that  the  legislature  never  could  have  intended 
to  withdraw  from  the  care  and  custody  of  her  who  is  guar- 
dian by  nature,  her  infant  child,  and  place  it  under  the  con- 
trol of  a  mere  stranger.  To  warrant  such  a  construction,  the 
statute  should  contain  clear  words  of  exclusion. 

Let  us  grant,  however,  that  the  statute  does  require  that 
the  guardian  should  execute  the  bond ;  does  it  follow  that 
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the  grant  of  letters  of  gnardiansbip  to  a  feme  covert 
*who  ifl  not  legally  competent  to  execute  a  bond,  [459] 
and  her  acts  as  gnardian,  are  absolutely  void  7  The 
giving  of  the  goardianship  bond  is  not  a  condition  precedent 
to  the  execntion  of  the  trust  of  guardian.  Our  statute,  like 
that  of  Massachusetts,  requires  that  the  guardian  appointed 
by  the  probate  court  should  gvoe  bond  with  sureties.  The 
statute  of  New  York  requires  the  bond  to  be  given  lefore 
the  appointment  is  made.  In  Bloom  v.  Biurdichj  1  HiUj 
130,  a  title  was  sought  to  be  sustained  through  an  adminis- 
trator. By  the  statute  of  New  York,  the  surrogate  was 
required,  upon  granting  administration,  to  take  sufficient  bond 
of  the  person  to  whom  the  administration  was  granted,  with 
two  or  more  competent  sureties.  Upon  the  production  of 
the  bond  it  appeared  that  it  was  executed  by  only  one 
surety.  It  was  contended  that  this  circumstance  rendered 
the  proceeding  void.  The  court,  however,  held,  that  this  was 
an  error  to  be  corrected  on  appeal,  and  not  a  defect  of  juris- 
diction, which  rendered  the  whole  proceeding  void.  In 
Bused  V.  Coffiuy  8  PicJcy  143,  the  precise  question  now  under 
consideration  arose,  and  Chief  Justice  Parker,  in  delivering 
the  opinion  of  the  court,  says :  ^'  The  letter  of  guardianship 
is  far  from  being  an  execution  of  the  power  of  the  judge 
of  probate,  under  the  statute ;  but  its  defects  are  not  sub- 
stantial It  is  directed  to  the  select  men  of  Nantucket,  with- 
out naming  them ;  but  in  the  close  of  the  instrument,  the 
names  of  the  persons  holding  that  office  are  mentioned.  The 
bond  is  taken  from  them  in  their  private  capacities,  and  binds 
their  heirs,  executors  and  administrators.  This,  however, 
does  not  make  the  guardianship  void ;  for  the  giving  of  bond 
with  surety,  is  not  a  condition  precedent  to  the  executing 
the  authority  of  guardian,  it  being  in  the  power  of  the  judge 
of  probate  to  remove  guardians  if  they  fail  to  give  security 
from  time  to  time,  as  he  shall  direct." 

*If  this  case  contains  a  soimd  exposition  of   the   [460} 
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statute  from  which  ours  was  borrowed,  it  maj  well  be 
questioned  whether  letters  of  gnardianship  granted  to  a  mar- 
ried woman  are  absolutely  voidy  although  the  statute  might 
contemplate  the  execution  of  the  bond  by  her.  The  grant- 
ing of  letters  of  guardianship  is  a  Judieial  act;  and  if  the 
court,  by  whom  such  letters  are  granted,  has  jurisdiction  of 
the  subject  matter,  and  of  the  parties,  will  not  the  decree 
bind  t  Let  it  be  admitted,  that  our  statute  requires  a  bond 
from  the  person  to  whom  letters  of  guardianship  are  granted, 
and  that  it  does  not  contemplate  that  letters  can  be  granted 
to  a  person  who  has  not  the  legal  capacity  to  execute  the 
bond,  would  the  acts  of  such  a  guardian  be  void  ?  I  am 
inclined  to  think  they  would  not,  while  the  decree  remained 
unreversed.  If  the  decree  were  absoVutely  vaidy  all  acts  done 
under  it  would  also  be  void ;  so  would  the  bond,  as  respedaii 
the  sureties.  Yet,  I  think,  it  will  hardly  be  contended  that 
acts  done  by  virtue  of  the  decree,  would,  as  respects  third 
persons,  be  held  void.  Beceipts  of  money  by  such  a  guar- 
dian, and  acquittances  granted  by  her,  would  be  held  valid ; 
.and,  if  she  abuses  .the  trust  confided  to  her,  I  have  no 
doubt  the  sureties  would  be  liable  on  the  bond.  The  grant- 
ing of  letters  of  guardianship,  under  sudi  circumstances, 
might  be  an  error  in  law,  sufficient  to  authorize  their  revocsr 
tion,  but  until  revoked,  the  acts  of  the  guardian  would  be  held 
binding. 

The  case  of  Jcmett  v.  The  State,  5  OiU  dk  Johns.,  27, 
establishes  both  of  these  propositions.  In  that  case,  a  person 
died,  leaving  a  widow  and  an  infant  son  entitled  to  personal 
property.  The  widow  refusing  to  act  as  guardian,  the 
orphan's  court  appointed  some  third  person  who  accepted  the 
trust    The  person  thus  appointed  died;   and  the  moth^ 

(who,  in  the  mean  time,  intermarried  the  phiintifi^,  as 
[461]  natural  guardian  of  the  infant,  and  with  the  'consent 

of  her  second  husband,  undertook  the  guardianship  of 
the  infant,  and  gave  a  bond  in  that  character,  with  security, 
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in  whidi  her  hnsband  united.  An  action  of  debt  was 
bronglit  upon  the  bond  against  Janett,  the  second  husband^ 
as  one  of  the  sureties  in  the  bond ;  and  it  was  held  that  the 
orphan's  court  had  jurisdiction  to  accept  the  bond,  and  that 
the  action  could  be  maintained  against  the  surety  without 
suing  the  guardian.  I  shall  recur  to  this  case  hereafter  for 
another  purpose;  my  only  object  in  referring  to  it  now  is  to 
show  that  the  sureties  in  a  guardianship  bond  were  held 
liable,  although  the  guardianship  of  the  infant  was  intrusted 
to  a  feme  covert.  By  the  statute  of  Maryland,  a  bond  was 
required  of  the  natural  guardians,  in  certain  cases ;  and  it  was 
urged  with  great  force  and  ability  by  counsel  who  have 
attained  to  the  highest  honors  of  the  profession,  that  from 
this  circumstance  it  was  clearly  inferable  that  the  statute 
never  contemplated  that  letters  of  guardianship  could  be 
granted  to  one  who  was  legally  incompetent  to  execute 
the  bond,  and,  if  so,  that  the  bond  was  void  as  to  the 
sureties.  The  court  of  appeals  of  Maryland,  however, 
affirmed  the  judgment  of  the  county  court  declaring  the  sure- 
ties liable. 

In  the  case  of  Hay  cmd  Wife  v.  Daughiy  and  another^ 
Admr8.y  4  Blackf,^  115,  it  seems  that  letters  of  administrar 
tion  were  granted  to  a  widow,  being  nvneteen  years  of  age, 
on  the  estate  of  her  deceased  husband,  and  that  suit  was 
brought  against  her  co-administrators,  for  a  devaetamt  com- 
mitted by  the  infant  administratrix.  It  was  held  that, 
^  while  the  letters  of  such  infant  administratrix  remained 
unsuspended  and  unrevoked,  the  payments  made  to  her  by 
the  debtors  of  the  intestate,  and  the  delivery  of  goods  of  the 
estate  to  her  by  her  co-administrators,  are  to  be  considered  in 
the  same  light,  as  if  her  authority  were  undisputed.'' 
It  was  further  held,  that  the  granting  of  letters 
'^of  administration  is  a  judicial  act,  and  where  the  [462] 
court  granting  them  has  jurisdiction,  individuals  and 
courts  of  justice  are  bound  to  respect  the  authority  of  the 
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letters,  and  to  presume  omnia  rite  acta.  The  statute  of 
Indiana,  like  our  own  statute,  requires  a  bond  to  be  given  by 
a  person  to  whom  administration  of  an  estate  is  granted, 
and  yet  the  acts  of  an  infant  administratrix  were  adjudged 
valid. 

The  case  of  Westcott  v.  Cadyy  5  Johns.  Ck.^  335,  asserts 
the  same  principle.  In  that  case,  it  was  stated  in  the  answer, 
'^  that  the  plaintifEs  were  aliens,  and  residents  in  England,  and 
could  not  administer,"  etc. ;  and  in  the  arguments  of  counsel 
it  was  urged,  that  the  plaintiffs  could  not  be  regarded  as 
administrators,  because,  being  aliens,  always  residing  in  a 
foreign  country,  they  never  could  have  qualified  as  such. 
Upon  the  question  thus  raised  and  discussed,  the  chancellor 
(Kent)  remarked  :  ^^  Another  objection,  of  a  technical  kind, 
is,  that  the  plaintiffs  are  aliens,  and  residents  in  England,  and 
that  they  have  not  qualified  themselves,  according  to  law,  to 
sue  here  as  administrators.  The  answer  to  this  is,  that  let- 
ters of  administration,  under  the  seal  of  the  court  of  probate 
of  this  state,  are  produced,  and  I  am  bound  to  presume  om/nia 
rite  actaj  and  to  give  full  credit  to  the  judicial  acts  of  a  com- 
petent jurisdiction.  I  am  not  bound  to  look  beyond  the  let- 
«ters  of  administration,  sicb  pede  eegiUi  :    P.  843. 

It  has  also  been  held,  that  payment  to  an  executor  who 
had  obtained  probate  of  a  forged  will,  was  a  discharge  to  the 
debtor,  notwithstanding  the  probate  was  afterwards  declared 
null  in  the  ecclesiastical  court :  WHl  on  Exrs.^  404  ;  AUen 
V.  Bundas,  3  T.  R.,  123,  129;  R.  Peebles  Appeal,  15 
Serg.  dk  R.,  39  ;  4  Bac,  Ahr.^  62.  It  would  be  productive 
of  infinite  inconvenience  and  injustice  if  a  contrary  rule  were 

established.  There  would  be  no  safety  in  dealing  with 
[463]   an  executor,  administrator  or  guardian,   ^unless  the 

adjudications  of  the  probate  court  in  granting  the 
probate  of  wills,  letters  of  administration,  and  of  guardian- 
ship, are  entitled  to  the  highest  credit,  and  are  to  be  regarded 
as  conclusive  imtil  revoked.    Errors  of  law  or  fact^  when  the 
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court  has  jv/risdict/iony  will  not  render  void  the  decree  of  a 
probate  court. 

If  tlie  views  I  have  expressed  respecting  the  force  and 
effect  of  decrees  of  the  probate  conrt  be  correct,  it  is  appre- 
hended, that,  although  it  is  incompeterU  to  grant  letters  of 
g%Lardianship  to  a  feme  covert^  yet,  if  granted^  the  acts  of  a 
gnardian,  within  the  scope  of  his  powers,  will  be  binding  and 
obligatory,  and  afford  full  and  ample  protection  to  third  per- 
sons dealing  with  him.  Our  statute  does  not,  in  terms,  pro- 
hibit the  appointment  of  a  feme  covert  as  guardian.  If  such 
an  act  is  prohibited,  it  must  be  in  consequence  of  that  pro- 
Tiflion  which  requires  a  guardian  to  give  a  bond  ;  or,  the  inca- 
pacity must  result  from  the  legal  relationship  existing  between 
husband  and  wife.  I  have  endeavored  to  show,  that  the  exe- 
cution of  the  bond,  by  the  guardian,  is  not  required,  and 
that  the  spirit  of  the  statute  is  fully  complied  with,  if  a  bond 
is  given  with  sufficient  sureties ;  and  that  if  I  am  in  error  in 
this  respect,  and  a  bond  is  required  to  be  executed  by  the 
guardian,  yet,  the  decree  of  the  probate  court  granting  letters 
of  guardianship  to  a  feme  covert,  is  not,  for  that  reason, 
void;  that  the  court  of  probate  having  jurisdiction  of  the 
subject  matter,  the  grant  of  letters  of  guardianship  to  9k  feme 
covert  (whose  bond  at  common  law  would  be  void)  is  a  mere 
error  in  law  which  might  be  corrected  upon  appeal,  but 
which  does  not  render  the  decree  nugatory.  These  positions, 
it  is  believed,  are  abundantly  sustained  both  upon  principle 
and  authority ;  and  are  sanctioned  by  sound  policy,  reason 
and  justice. 

There  being  no  express  statutory  disqualification,  is 
the  'appointment  of  a  feme  covert  as  guardian,  inhib-  [464] 
ited  by  the  common  law  2 

Between  the  civil  and  the  common  law,  there  exists  a  wide 
diversity  in  respect  to  the  legal  consequences  of  marriage. 
The  great  point  of  distinction  is  this :  that  by  the  former, 
husband  and  wife  are  regarded  as  distinct  persons  who  may 
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have  separate  estates,  contracts,  debts  and  injuries  ;  whereas, 
the  latter  treats  them  as  one.  So  distinct  were  the  husband 
and  wife  by  the  Koman  law,  that  they  might  contract  with 
each  other ;  and,  upon  the  same  principle,  sue  each  other : 
JSro.  Ovv,  LaWj  82,  83.  Some  of  the  evil  consequences 
whidi  might  be  supposed  to  flow  from  permitting  the  wife 
to  enter  into  contracts  without  the  consent  of  the  husband, 
were  obviated  by  rendering  such  contracts  inoperative  upon 
the  husband,  and  permitting  her  to  sue  and  be  sued  without 
her  husband.  The  authority  to  sue  and  be  sued,  however, 
is  recognized  ia  the  tribunals  in  England,  which  have,  to  some 
extent,  retained  the  imperial  constitutions,  viz. :  the  courts 
of  equity,  and  ecclesiastical  courts. 

The  disabilities  which,  at  the  common  law,  attach  to  a 
feme  covertj  apply  solely  to  her  civil  rights ;  and  a  reason 
among  others  for  creating  the  incapacities  provided  in  that 
code,  is  to  be  found  "in  the  variety  of  wills  with  which 
human  nature  is  ordinarily  constituted,  which  makes  it  neces- 
sary for  the  preservation  of  peace,  that  where  two  or  more 
persons  are  destined  to  pass  their  lives  together,  one  should 
be  endowed  with  such  pre-eminence  as  may  prevent  or  ter- 
minate all  contestation."  Experience  and  observation  prove 
that  this  pre-eminence  should  be  lodged  in  him  upon  whom 
rests  the  chief  burden  of  educating,  defending  and  providing 
for  the  wants  of  his  family,  and  who  is  endowed  by  nature 
with  those  qualities,  moral,  intellectual  and  physical,  which 

enable  him  to  sustain  that  burden. 
[465]       *As  a  consequence  of  the  authority  vested  in  the 

husband,  a  feme  covert  has,  in  general,  no  power  to 
contract.  The  law  declares  all  contracts  made  by  femes 
covert  absolutely  void.  To  this  general  rule,  however,  there 
are  a  few  exceptions ;  such,  for  instance,  as  her  power  to 
contract  for  necessaries,  which  will  bind  the  husband.  At 
the  comimon  law,  she  is  incapable  of  executing  a  deed; 
therefore,  the  bond  of  a  feme  covert  is  void.    To  this  gen- 
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-era!  rule,  also,  there  are  exceptionB  which  will  be  noticed  here* 
after. 

The  powers  and  duties  of  guardians  are  not  expresslj 
defined  by  the  statute  of  1827,  but  it  may  be  fairly  inferred 
that  a  guardian  has  not  only  the  custody  of  the  person  of  the 
ward,  but  has  also  the  control  of  his  personal  property,  and, 
for  certain  purposes,  of  his  real  estate^  His  interest  in  the 
real  estate  is  sufficient  to  enable  him  to  maintain  trespass 
{Byrne  v.  Van  Hoeaen^  5  JoJms.j  67) ;  or  to  lease  it  for  a  term 
of  years  (4  Bac.  Abr.,  585) ;  and,  as  the  guardian  stands  to  his 
ward,  in  loco  parentis^  he  may  maintain  an  action  on  the 
case  for  seduction.  In  general,  a  guardian  possesses  all  the 
powers  of  a  guardian  under  the  statute  of  12  Ca/r.  IL^  who, 
it  is  said,  has  the  same  interest  in  all  respects  as  a  guardian 
in  socage^  except  as  to  the  time  and  TooduB  habendi:  4 
Com.  Dig.y  510.  A  guardian,  it  is  said,  has  an  authority 
-coupled  with  an  interest ;  but  this  interest  cannot  be  regarded 
as  a  henejicialy  but  a  mere  legal  interest.  In  Oramhy  v. 
Amherstj  7  Mass.y  5,  the  court  said  that  by  the  law  of  Massa- 
-chusetts  from  which  ours  was  borrowed,  guardians,  being 
agents  of  their  wards,  have  an  authority  not  coupled  with  an 
interest 

It  was  contended  in  argument  that  a  feme  covert  might 
execute  the  powers  and  duties  of  a  guardian,  administrator, 
or  executor,  without  the  consent  of  her  husband.  And  this 
position  was  sought  to  be  sustained  by  showing 
**the  practice  which  prevails  in  the  court  of  chancery  [466] 
in  England,  in  respect  to  the  appointment  of  guar- 
dians, and  in  the  ecclesiastical  courts  in  respect  to  the  appoint- 
ment of  executors  and  administrators. 

These  tribunals  are,  for  the  most  part,  governed  by  the 
rules  of  the  civil  law  in  respect  to  the  incidents  of  coverture, 
Tcgarding  the  wife  as  in  many  respects  a  feme  aole^  and  in 
view  of  the  wide  distinction  which  we  have  already  shown  to 
•exist  between  the  civil  and  the  conmion  law  on  this  subject, 
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it  is  evident  that  their  decisions  must  be  followed  with  much 
caution. 

Wentworth,  in  his  treatise  on  executors  (pp.  375,  377),  sajs  r 
'^  As  for  the  second  point,  viz. :  wives  or  women  coverts  being 
made  executors,  and  so  having  the  office  of  executorship  put 
upon  them  against  their  husbands'  will,  there  has  also  been 
diversity  of  opinions.     In  the  time  of  King  Edward  the  First, 
Brab.,  justice,  saith  she  may  be  executor  without  her  hus- 
band, and  the  administration  shall  be  delivered  to  her  only. 
And  I  think  he  meant  that  this  might  be  without  the  assent 
of  the  husband,  or  whether  he  would  or  not;  for  so  it  is  said 
in  the  time  of  King  Henry  the  Seventh  to  be  the  law  spir- 
ittial ;  and  indeed  in  courts  spiritual  no  diference  is  made 
between  vwman  married  and  unma/rried^  for  aught  I  can 
find.     There  a  wife  sueth,  and  is  sued,  alone  without  her  hus- 
band ;  he  intermeddleth  not  nor  is  meddled  with  touching 
the  things  pertaining  to  his  wif  a     But  at  the  common  law  it 
is  otherwise ;  and  there,  as  Brian,  chief  justice,  saith,  a  wife, 
without  the  assent  of  her  husband,  cannot  be  executor,  he 
meaning  thereby  that  the  husband  may  oppose  and  hinder  it ; 
for  such  a  one  may  be  named  executor  in  and  by  a  will,  with- 
out the  knowledge  of  the  husband."     ^^  She  may  clearly,  as 
well  as  any  other  person  (especially  if  her  husband  concur 
with  her  therein),  refuse  the  office,  trust  and  charge, 
[467]   so  as,  if  there  be  no  other  executor  *named,  the  ordi- 
nary must  commit  the  administration."     ^'  But  sup- 
pose she  doth  come  into  court,  and  offers  herself  ready  to  take 
the  executorship  upon  her ;  and,  on  the  other  side,  her  hns- 
band  expresseth  his  disassent  thereunto,  praying  that  she  may 
not  have  the  execution  of  the  will  to  her  committed ;  what 
will  then  be  done  ?    This,  I  confess,  pertains  to  another  learn- 
ing, and  not  to  that  of  our  profession.     But,  forasmuch  as  I 
find  that,  in  the  courts  spiritual,  a  wife  stands  in  the  same 
plight  and  state  as  a  woman  sole,  the  husband  not  intermed- 
dling withal  of  the  affairs  of  his  wife,  therefore  do  I  con- 
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^eire,  that  in  that  court  the  husband's  refusal  will  not  be  of 
force  to  hinder  the  committing  of  the  execntorship  to  the 
wife,"  etc  In  reference,  however,  to  the  legal  consequences 
of  marriage  at  the  common  law,  the  same  author  sajs :  "  This 
stands  clear  in  the  rules  of  the  law  of  England,  that  the  wife 
is  under  the  husband's  power,"  etc.  "  But  if  once  the  will 
be  proved,  and  the  execution  thereof  committed  to  the  wife, 
though  against  her  husband's  mind  and  consent,  I  think  it 
will  stand  firm ;  and  the  husband  and  wife  being  after  sued, 
•cannot  saj  she  was  never  executrix.  And  I  doubt  whether 
the  wife  administering  without  the  husband's  privitj  and 
^assent,  although  the  will  be  not  proved,  do  not  conclude  her 
husband  as  well  as  herself  from  saying  after,  in  suit  against 
them,  that  she  neither  was  executor,  nor  did  ever  administer 
^iB  executor.  Yet,  perhaps,  this  administration  by  the  wife, 
against  her  husband's  mind,  will  (as  against  him)  be  as  a  void 
act ;  else  cannot  I  see  how  Brian's  opinion  before  cited,  viz. : 
that  the  wife  shall  not  be  executor  without  or  against  her 
husband's  mind,  can  be  law." 

By  the  civil  code  it  is  quite  clear  that  a  feme  covert  might, 
«ven  against  the  will  of  the  husband,  take  upon  herself  the 
office  of  executor  or  administrator,  while  at  the  common 
law,  it  is  equally  clear  that  she  cannot,  without  his 
^consent.  The  reason  for  this  diversity  being,  that  by  [468] 
the  former  IaWj  femes  covert,  in  respect  to  civil  rights, 
are  regarded  as  sole,  while  at  the  common  law,  a  different 
rule  prevails.  Yet,  I  am  not  prepared  to  say  that,  if  admin- 
istration be  committed  to  the  wife,  without  the  assent  of  the 
Jiusband,  her  acts  will  not  bind,  so  long  as  the  letters  remain 
Tinrevoked. 

Toller,  in  his  treatise  on  executors,  recognizes  the  rule, 
that  a  feme  covert  may,  with  the  consent  and  concurrence 
of  her  husband,  take  the  office  of  an  executrix  {p,  31).  The 
same  author  (j>.  91)  uses  this  language :  "  If  a  feme  covert 
be  entitled,  she  cannot  administer  without  the  husband's  per- 
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mission,  Jnasmuch  as  he  is  reqaired  to  enter  into  the  admin- 
istration bond,  which  she  is  incapable  of  doing.  But  if  it 
can  be  shown  by  affidavit  that  the  husband  is  abroad,  or 
otherwise  incompetent,  a  stranger  may  join  in  such  security 
in  his  stead.  In  either  case,  the  administration  is  committed 
to  her  alone,  and  not  to  her  jointly  with  her  husband.'* 
In  the  case  of  an  infant  entitled  to  administration,  the  prac- 
tice is  to  assign  it  to  a  guardiaJa  of  the  infant,  during  his 
minority.  The  reason  for  committing  administration  to  a 
guardian  of  an  infant  arises,  however,  from  a  want  of  capa- 
city on  the  part  of  the  infant,  and  as  a  protection  to  the  inex- 
perienced, against  the  machinations  of  the  fraudulent ;  while 
the  disabilities  of  /ernes  covert  are  the  consequence  of  the 
sole  authority  which  the  law  has  recognized  in  the  husband. 
The  rule  as  stated  by  Toller,  will  be  found  to  be  sustained 
in  4  £<ic.  Abr,^  12.  It  is  there  said  that  a  feme  covert  may 
be  appointed  executrix,  and  that  in  the  spiritual  courts  she  is 
considered  as  ferne  eole^  capable  of  suing  and  being  sued 
without  her  husband ;  and,  therefore,  according  to  their  laws^ 
she  may  take  upon  her  the  probate  of  a  will  without  the 

assent  of  the  husband.  It  is  denied,  however,  that  by 
[469]   the   common  law  she  can  *take  upon  herself   that 

office  without  such  assent ;  and  if  the  spiritual  courts 
proceed  to  compel  her,  against  the  consent  of  the  husband, 
to  take  upon  herself  the  executorship,  a  prohibition  will  be 
granted.  If,  however,  a  wife  administers,  though  against 
the  consent  of  the  husband,  and  an  action  is  brought  against 
them,  tiiey  are  estopped  to  say  that  the  wife  is  not  executrix : 
IInd.y  13.  From  this,  it  would  seem,  that  administration 
committed  to  a  wife,  against  the  will  of  her  husband,  is  not 
void,  but  will  bind  until  revoked. 

The  capacity  of  a  feme  covert  to  become  executrix  or 
administratrix,  is  also  affirmed  by  Baron  Comyn  :  1  Gon^ 
Dig.,  480,  497.  See  also  CTiitt  on  CotUr.,  149 ;  WUl.  on 
Ecrs.y  325,  326 ;  1  Sch.  <&  Lef.,  266.    It  is  also  well  settled 
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that  a  feme  covert  maj  execate  a  power  simply  collateral ; 
and,  although  once  questioned,  it  seems  she  may  also  execate 
a  power  appendant,  or  in  gross :  Su^gd,  on  Pow.^  155  ;  Oodolr 
jphin  V.  Goddiphiny  1  FJ?*.,  21 ;  Levnn  on  Trvsta^  89. 

If,  then,  a  feme  covert  may,  with  the  consent  of  her 
husband,  execute  the  office  of  executor  and  administrator, 
and  may,  in  a  variety  of  other  cases,  act  in  watre  d/roit^  it 
ia  difficult  to  imagine  why  she  may  not,  with  the  like  con- 
sent, execute  the  office  of  guardian  under  our  statute.  I  say, 
with  the  consent  of  the  husband ;  for,  looking  to  the  duties 
and  powers  which  appertain  to  that  office  under  our  statute, 
and  to  the  legal  consequences  which  the  common  law 
attaches  to  marriage,  I  am  satisfied  that  the  consent  of  the 
husband  is  necessary;  although  I  am  inclined  to  the 
opinion,  that  letters  of  guardianship  granted  to  a  wife,  by 
a  competent  jurisdiction,  without  such  consent,  would  not 
be  absolutely  void,  but  simply  voidable. 

Express  authority  is  not  wanting,  however,  to  show  that 
a  feme  covert  may  be  a  guardian.  '^  It  is  improper  that  the 
wife  of  a  man  addicted  to  the  habits  of  intemperance  should 
be  guardian  (in  socage),  she  being  subject  to  his 
♦control:"  4  -Bac. J.5r., 548.  "If  a  feme  guardian  [470] 
marry,  the  guardianship  is  not  transferred  to  the  hus- 
band :"  4  Com.  Dig.j  510 ;  Jarmett  v.  The  State^  4  GUI.  dk 
Jofms.y  27.  I  regret,  very  much,  that  the  opinion  of  the 
court  of  appeal  does  not  appear  in  the  report  of  the  case 
last  cited.  The  character  of  the  counsel  who  took  part  in 
the  argument,  and  the  research  and  ability  exhibited  in  the 
briefs  which  appear  in  the  case,  show  that  it  was  one  of  no 
ordinary  interest ;  and  it  seems  somewhat  remarkable  that  the 
opinion  of  the  court  is  not  given.  From  what  does  appear, 
however,  it  is  manifest  that  the  capacity  of  a  married  woman 
to  take  upon  herself  the  office  of  a  guardian  was  fully  dis- 
cussed ;  and  the  court  must,  from  the  judgment  which  they 
rendered,  have  considered  it  competent  for  a  feme  covert  to 
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execute  the  datieB  of  guardian,  with  the  oonaent  of  her  hus* 
band,  notwithstanding  a  bond,  in  certain  cases,  was  reqnired. 
In  fact,  the  suit  was  instituted  on  the  guardianship  bond, 
and  against  the  husband  as  one  of  the  sureties.  In  that  ca8e> 
as  in  this,  it  was  contended  that  a  married  woman  could  not 
act  as  natural  guardian,  for  bj  the  act  of  Marjknd  of  1798, 
such  guardian  was  required  to  give  a  bond ;  and  that  the 
bond  of  the  principal,  being  at  common  law  Toid,  it  was  also 
void  as  to  the  sureties.  The  judgment  of  the  countj*  court, 
however,  in  which  it  was  held,  Ist,  That  the  mother  was 
the  natural  guardian ;  2d,  That  the  orphan's  court  had  juris- 
diction to  accept  the  bond ;  and,  3d,  That  the  action  could 
be  maintained  against  the  surety  without  suing  the  guardian^ 
was  affirmed. 

In  re  OomaUj  1  Beavan^  348,  a  petition  was  presented 
in  behalf  of  an  infant,  praying  a  reference  to  a  master  to 
approve  of  a  proper  person  to  be  guardian.  From  the  case 
it  appears  that,  by  an  order  of  the  court,  the  mother  of  the 
infant  petitioner  was    appointed    his   guardian,   and    that 

after  such  appointment  she  married.  In  support  of 
[471]   *the  motion  it  was  said,  that  it  was  of  course,  where 

a  lady  who  had  been  appointed  guardian  married,  to 
appoint  a  new  guardian.  The  master  of  the  rolls  admitted 
that  it  was  the  usual  practice  in  such  cases  to  direct  a  refer- 
ence on  the  marriage  of  a  female  guardian.  He  denied,  how- 
ever, that  the  mother,  by  reason  of  her  marriage,  was  to  be 
deprived  of  her  child ;  but,  on  the  contrary,  ordered  that 
.the  mother  be  at  liberty  to  propose  herself,  and  hoped  that 
her  application  would  be  successful.  It  is  to  be  observed, 
that  in  the  exercise  of  the  large  and  wholesome  jurisdiction 
of  the  court  of  chancery  of  England,  that  of  requiring 
security  from  guardians  is  included. 

In  4  Com.  Dig.,  506,  it  is  said  that,  ^'  if  a  wife,  being  a 
guardian  (in  socage),  die,  her  husband  shall  not  have  it^ 
though  he  survive." 
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I  think  it  maj  be  afiSttmed,  as  f ollj  establisbed,  that  it  is 
<sompetent,  at  the  common  law,  for  a  fefme  covert  to  execute 
the  office  of  gaardian ;  and  that  she  may,  with  the  consent  of 
her  husband,  execute  the  like  office  under  the  provisions  of 
the  statute  of  1827. 

The  next  question  to  be  determined  is,  whether  such  con- 
sent was  given.  Nothing  appears  in  the  case  before  us 
showing  anj  express  consent  bj  the  husband.  The  onlj 
fact  from  which  consent  maj  be  inferred  is  the  execution, 
by  the  husband,  of  the  bond  required  to  be  given  by  the 
guardian  before  sale  of  the  real  estate  of  the  ward.  In  the 
absence  of  any  direct  evidence  to  the  contrary,  I  think  this 
would  be  sufficient  to  warrant  the  presumption  that  his  con- 
sent was  given.  It  is  said  that  administration  taken  by  a 
wife,  during  coverture,  must  be  presumed  to  have  been  with 
the  assent  of  the  husband:  4  Bac.  Ahr.^  13.  In  the  case 
of  Adair  v.  Sham^  1  Sch.  <&  Zef.y  243,  Lord  Redesdale,  in 
the  course  of  an  elaborate  and  learned  opinion,  says :  ^^  The 
administration,  having  been  taken  in  this  instance 
during  coverture,  must  unquestionably  have  *been  [472] 
with  the  privity  and  assent  of  the  husband ;  he  must 
be  taken  to  have  authorized  the  proceedings."  The  same 
presumption  will  obtain  in  respect  to  a  guardian;  as  the 
same  reason  which  warrants  the  presumption  in  the  one  case 
will  warrant  it  in  the  other.  So  that,  unless  the  dissent  of 
the  husband  expressly  appear,  his  assent  will  be  implied. 

2.  A  further  objection  made  to  the  validity  of  the  decree 
of  the  probate  coai*t  appointing  Archange  Simmons  guar- 
dian, was,  that  it  did  not  appear,  on  its  face,  that  the  minors 
were  under  fourteen  years  of  age,  or  that  they  were  cited  to 
choose  a  guardian. 

Another  point  made,  and  which  we  will  consider  in  connec- 
tion with  the  above,  is  that  the  circuit  court  erred  in  refusing 
to  permit  the  plaintiffs  to  prove  on  the  trial,  that,  at  the  time 
of  the  appointment  of  said  guardian,  Thomas  Palmer,  one  of 
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the  alleged  minors  named  in  the  decree,  was  oyer  fourteen 
years  of  age. 

In  the  inyestigation  of  these  points,  I  have  encountered 
considerable  difficulty,  arising  principallj  from  the  circnm- 
stance,  that  learned  judges  have  differed  widely  upon  the 
question,  how  far  the  proceedings  had  before  courts  of  pro- 
bate could  be  impeached  collaterally,  and  when,  and  under 
what  circumstances,  their  decrees  are  to  be  deemed  and  taken 
as  conclusive  and  binding,  until  revoked  by  a  revisory  court, 
upon  a  direct  proceeding  taken  for  that  purpose. 

The  importance  of  the  question  is  not  confined  to  the  case 
or  the  parties  before  us,  but  upon  its  determination  will 
depend  the  title  to  a  large  part  of  the  real  estate  in  the  older 
counties  in  this  state.  This  consideration  has  induced  me  to 
give  to  this  part  of  the  case  reserved  for  our  advice  a  care- 
ful and  extended  examination ;  the  result  of  which  has  been 
that,  if  reliance  were  to  be  had  upon  adjudged  cases^ 
[473]  no  satisfactory  rule  could  be  extracted,  *by  which  the 
question  immediately  before  us  could  be  determined. 
A  survey  of  the  authorities  in  several  of  the  states  has  con- 
vinced me,  that  the  law  on  this  subject  has  undergone  more 
fluctuations  than  on  any  other  which  has  fallen  within  the 
range  of  my  observation.  These  fluctaations  are  the  more 
to  be  deprecated,  for  the  reason  that  a  painful  uncertainty 
must  hang  over  the  proceedings  of  courts  of  probate,  render- 
ing insecure  and  uncertain,  titles  to  a  large  amount  of  prop- 
erty, derived  through  their  orders  and  decrees.  Courts  have 
sometimes  struggled  hard  to  sustain  titles  thus  derived,  in 
favor  of  bona  fide  purchasers,  against  the  claims  of  those 
who,  at  the  time  of  the  purchase,  were  minors,  but  who, 
through  the  fraud  or  neglect  of  administrators  or  guardians, 
have  been  stripped  of  their  inheritance ;  while,  on  the  other 
hand,  barriers  erected  by  the  law  for  the  protection  of  minors 
have  been  as  often  demolished,  to  sustain  titles  in  favor  of 
innoc^it  purchasers.     The  judgments  of  courts  seem,  in  someL 
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instances,  to  have  been  swayed  more  by  the  supposed  equities 
of  the  case,  than  by  the  application  of  those  general  rules 
and  principles  by  which  they  should  have  been  determined. 

At  the  time  the  decree  appointing  Archange  Simmons 
guardian  was  made,  two  statutes  were  in  force  from  which 
the  jurisdiction  over  the  appointment  of  guardians  was 
derived ;  both  approved  on  the  same  day,  viz. :  April  12, 
1827.  One,  entitled  "  An  act  establishing  courts  of  probate," 
defined  in  general  terms  the  jurisdiction  of  these  courts,  and 
granted,  inter  aliay  the  power  of  "  appointing  guardians  for 
minors,  idiots  and  distracted  persons,"  without  any  restriction 
as  to  the  age  of  the  minors :  It.  8,  1827,  jp.  85,  §  1.  {See 
aniey  p.  485.)  The  other  statute  was  entitled  ^'  An  act 
empowering  the  judge  of  probate  to  appoint  guardians  to 
minors,"  and  authorized  the  probate  court  to  appoint 
guardians  for  minors  under  the  age  *of  fourteen  [474] 
years;  and  to  allow  of  guardians  chosen  by  minors 
of  over  that  age.  It  further  provided,  that  in  case  the  minor 
was  over  fourteen,  he  should  be  cited  by  the  judge  of  probate 
to  choose  a  guardian ;  and  if,  upon  being  cited,  he  should 
refuse  to  appear,  or,  when  appearing,  should  refuse  to  choose 
a  guardian ;  or,  if  the  person  chosen  by  the  minor  should  be 
unable  to  give  security,  then  and  in  such  case,  the  judge  of 
probate  was  authorized  to  appoint  a  guardian  for  him.  This 
act  certainly  contemplated  that  minors  under  the  age  of  four- 
teen years  did  not  possess  the  discretion  necessary  to  make  a 
choice  of  a  guardian,  and  therefore  conferred  the  appoint- 
ment upon  the  judge  of  probate ;  while  minors  over  that 
age  are  supposed  to  possess  such  discretion.  The  choice  made 
by  a  minor  over  fourteen  was  not  absolutely  binding,  how- 
ever, upon  the  judge  of  probate,  unless  the  necessary  security 
was  given.  The  cases  in  which  the  judge  of  probate  might 
Ofppointy  without  the  intervention  of  the  minor,  are  indicated 
in  the  act.  But  in  no  case  could  the  authority  to  appoint 
be  exercised,  without  notice  to  the  minor,  except  where  the 
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minor  was  nnder  fourteen  years  of  age,  or  resided  without 
the  territory :    B.  S.  1827,  p.  67.    {See  anUe,  jp.  435, 436.) 

It  was  contended  on  the  argument  that  the  former  of 
these  acts  authorized  the  appointment  of  guardians  for 
minors ;  that  the  power  of  choosing  granted  to  the  minor  bj 
the  latter  act  amounts,  in  fact,  to  the  privilege  of  nomination ; 
and  that  the  judge  might  either  ^^  allow  "  or  reject  the  nomina- 
tion ;  that  the  power  of  appointment,  in  all  cases,  is  conferred 
upon  the  judge  of  probate,  which  he  may  exercise  without  cita- 
tion ;  and  that  such  a  proceeding,  where  the  minor  was  over 
fourteen,  might  be  irregiUar,  but  is  not  voidy  as  the  choice 
to  be  made  by  the  minor,  is  a  mere  incident  in  the  proceed- 
ings, and  does  not  enter  into  the  jurisdiction  or 
[475]  authority  of  the  court  to  appoint  *in  all  cases  under 
the  provisions  of  the  first  named  act.  We  think  that, 
although  the  ''act  establishing  courts  of  probate"  confers 
the  authority,  in  general  terms,  upon  the  court  of  probate,  to 
appoint  guardians,  yet,  it  is  to  be  construed  with  reference  to 
the  second  act,  which  was  passed  the  same  day ;  and  that  it 
was  the  obvious  intention  of  the  legislature,  by  that  act,  to 
restrict  and  regulate  the  exercise  of  this  general  authority. 
Suppose  the  two  acts  to  have  been  merged  in  one  and  the  same 
act ;  could  it  be  contended  that  it  conf eiTed  upon  the  probate 
court  the  unrestricted  power  to  appoint  guardians  to  minors, 
irrespective  of  age,  and  without  notice  I  I  think  it  oould 
not  be  so  contended,  without  doing  violence  to  the  words  and 
spirit  of  the  act.  How,  for  instance,  could  such  a  construc- 
tion be  reconciled  with  that  part  of  the  act  which  limits,  in 
express  terms,  the  authority  to  appoint  /  as,  where  the  perB(m 
chosen  by  the  minor  refuses  to  give  the  required  security,  or 
where  the  minor  resides  out  of  the  state.  But  especially 
would  such  a  construction  contravene  that  provision,  which 
requires  notice  to  be  given  to  the  minor,  when  over  fourteen 
years  of  age,  before  any  decree  can  be  made  affecting  his 
rights. 
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I  am  not  prepared  to  saj,  that  if  a  citation  had  been  issaod 
and  served  upon  the  minors,  and,  npon  their  appearing,  a 
qnestion  as  to  whether  Thomas  Palmer  was  nnder  or  over  the 
age  of  fourteen  years  had  arisen,  and  the  judge  of  probate, 
after  hearing  evidence  to  that  point,  had  arrived  at  a  wrong 
conclusion,  his  decree  appointing  a  guardian  would  have 
been  void,  if,  in  fact,  he  was  over  fourteen  years  of  age.  By 
issuing  and  serving  a  citation  upon  the  minor,  the  probate 
court  would  have  acquired  jurisdiction  over  the  subject  mat- 
ter and  the  person,  and  any  error  of  fact  committed  by  him 
in  the  exercise  of  that  jurisdiction,  might  have  justified  a 
reversal  of  the  decree  upon  appeal ;  but  such  error  in 
judgment  would  not  render  *void  the  decree;  nor  [476] 
could  it  be  successfully  assailed  in  a  collateral  action. 
The  acts  .of  a  guardian,  so  appointed,  would  bind  until  the 
decree  was  annulled  by  appeal  to  a  superior  jurisdiction. 
The  whole  fallacy  of  the  argument  of  the  learned  counsel 
consists  in  supposing  that  the  mere  presentation  of  the 
petition,  representing  all  the  minors  to  be  under  the  age 
of  fourteen  years,  gave  jurisdiction  to  enter  the  decree 
appointing  a  guardian  to  the  minora,  whether  they  were  over 
or  under  the  age  of  fourteen  years ;  and  that,  having 
jurisdiction,  the  decree  will  bind,  whether  a  citation  waa 
issued  and  served  or  not. 

It  is  a  f imdamental  principle  of  the  common  law,  founded 
in  justice  and  sound  policy,  that  no  judgment  or  decree 
aflEecting  the  person  or  property  of  an  individual  shall  be 
valid,  unless  notice,  actual  or  constructive,  is  given  to  the 
individual  whose  rights  are  to  be  affected.  The  exceptions 
to  this  general  rule,  prove  the  existence  of  the  rule  itself. 
And  this  principle  is  applicable  to  all  courts,  whether  of 
superior  or  inferior  jurisdiction.  With  respect  to  superior 
courts,  however,  jurisdiction  will  be  presumed  until  the  con- 
trary be  shown;  whereas,  the  jurisdiction  of  an  inferior 
court  must  be  shown  by  those  claiming  rights  under  their 
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orders  or  decrees.     Opinion  of  Spencer,   J.,  in  Mills  v, 
Jfariiny  19  Johns.j  33 ;  Borden  v.  Fitch,  15  Id.,  141. 

Applying  this  principle  to  the  case  before  ns,  it  is  clear 
that  nothing  appears  in  the  proceedings  to  show  the  authority 
of  the  probate  court  to  make  the  order  appointing  a  guar- 
dian for  a  minor  over  the  age  of  fourteen  years.  The  record 
furnishes  no  evidence  whatever,  that  a  citation  issued,  or  that 
any  notice  of  the  pendency  of  the  application  was  given  to 
any  of  the  minors.  By  the  decree,  the  custody  both  of  the 
persons  and  property  of  the  minors  was  transferred  to  the 

guardian.  It  was  a  decree  by  which  their  rights  and 
[477]   interests  were  vitally  affected.     The  presentation  *of 

the  application  by  Mrs.  Simmons,  the  mother  of  the 
plaintife,  to  the  judge  of  probate,  gave  him  full  power  and 
authority  to  inquire  into  and  determine  the  question,  as  to 
whether  the  prayer  of  that  petition  should  be  granted  or 
denied.  This,  to  be  sure,  is  the  exercise  of  jurisdiction ;  for 
it  is  an  authority  to  hear  and  determine.  The  law,  however, 
pointed  out  the  mode  by  which  this  authority  should  be  exer- 
cised, before  a  final  order  or  decree  should  be  entered,  by 
which  the  rights  of  the  minors  were  to  be  concluded.  The 
first  step  which  should  have  been  taken,  was,  to  ascertain 
whether  the  authority  to  (ippoint  a  guardian  existed.  This 
could  only  be  determined  by  receiving  evidence  of  the  facts 
upon  which  the  right  to  appoint  depended.  K  the  proceed- 
ing had  been  conducted  with  regularity,  a  citation  should 
have  issued  to  the  minors  ;  this  being  served,  the  parties  to  be 
affected  by  the  proceeding  would  be  considered  as  having 
been  brought  into  court,  whether  they  actually  appeared  or 
not.  This  would  have  been  a  safe  proceeding,  although,  per- 
haps, imnecessary,  as  respects  those  of  the  minors  whose 
wishes  were  not  to  be  consulted  in  the  appointment  of  a 
guardian.  The  return  of  the  citation  served,  ought  to  have 
been  followed  by  evidence  touching  the  ages  of  the  minors, 
Tespectively ;  upon  this  evidence  the  judge  of  probate  was 
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to  determine  whether  the  power  to  appoint  actnallj  existed. 
If  the  evidence  showed,  to  his  satisfaction,  that  the  minors 
were  all  under  the  age  of  fourteen  years,  then  his  authority 
to  appoint  would  be  unquestionable ;  but  if  it  manifestly 
appeared  that  one  of  the  minors  was  over  the  age  of  four- 
teen, then  his  jurisdiction  in  the  premises  was  at  an  end ; 
unless,  indeed,  the  minor  failed  to  appear  and  make  choice  of 
a  guardian,  in  which  case  the  probate  court  would  have  pos- 
sessed fuU  power  to  appoint,  without  the  intervention  of 
6uch  minor.  If  a  citation  issues  and  is  served,  and 
the  minor  appears,  and  admits  "^that  he  is  under  four-  [478] 
teen  years  of  age ;  or,  if  the  evidence  warrants  that 
conclusion,  although  the  fact  may  be  otherwise,  yet,  the 
decree  will  stand  good  until  reversed ;  and  for  this  reaBon, 
that  the  person  to  be  appointed  by  the  decree  is  brought 
4nto  a  court  competent  to  hear  and  determine  the  facts 
upon  which  his  authority  to  enter  a  final  decree  depends. 
If  his  determination  is  erroneous,  the  error  must  be  cor- 
rected by  a  direct  proceeding  td  annul  the  decree.  The 
error  in  judgment  of  the  court  by  whom  the  decree  is 
pronounced  cannot  impair  rights  of  innocent  third  persons, 
acquired  through  such  proceedings.  They  have  a  right  to 
rely  upon  the  decree  of  a  court  having  jurisdiction  of  the 
subject  matter,  and  which  has  acquired  jurisdiction  of  the 
person  affected  by  the  decree. 

The  case  of  Bloom  v.  Bv/rdick^  1  HilZj  130,  illustrates 
and  enforces  the  principle  for  which  I  contend.  An  admin- 
istrator presented  a  petition  for  the  sale  of  real  estate  of  an 
intestate,  which  was  granted,  and  the  estate  sold.  An  action 
of  ejectment  was  subsequently  brought  by  the  heirs  at  law 
of  the  deceased,  for  the  real  estate  sold.  The  statute  of 
New  York  requires  that  guardians  should  be  appointed  to 
take  care  of  the  rights  of  infant  heirs  who  may  be  inter- 
ested in  the  estate.  The  record  of  the  surrogate  did  not 
show  the  appointment  of  a  guardian  to  represent  the  inter- 
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ests  of  the  plaintifis,  who  were  minors  at  the  time  the  order 
for  the  Bale  was  made.  In  delivering  the  opinion  of  the 
court,  BronBon,  justice,  remarks :  '^  The  surrogate  undoubt- 
edly acquired  jurisdiction  of  the  subject  matter,  on  the 
presentation  of  the  petition  and  account.  It  was  only  neces- 
sary that  he  should  acquire  jurisdiction  over  the  jp^r^oiw  to  be 
affected  by  the  sale.  It  is  a  cardinal  principle  in  the  admin- 
istration of  justice,  that  no  man  can  be  condemned,  or 
divested  of  his  right,  until  he  has  had  the  opportunity  of 

being  heard.  He  must,  either  by  serving  process^ 
[479]  publishing  notice,  appointing  *a  guardian,  or  in  some 

other  way,  be  brought  into  court ;  and  if  judgment  is- 
rendered  against  him  before  that  is  done,  the  proceeding  will 
be  as  utterly  void  as  though  the  court  had  undertaken  to  act 
where  the  subject  matter  was  not  within  his  cognizance.^ 
And  again :  "  The  surrogate's  court  is  one  of  inferior  juris-* 
diction ;  it  is  a  mere  creature  of  the  statute.  Indeed,  it  has 
been  held  that,  in  all  the  cases  relating  to  surrogate's  sales,  the 
persons  claiming  under  them  must  show  affirmatively  that 
the  officer  had  acquired  jurisdiction." 

In  the  case  of  Jiackson  v.  Robinson^  4  Wend.j  436,  the 
lessor  of  the  plaintiff  claimed  to  recover  under  a  deed  from 
an  administrator.  One  of  tlie  objections  taken  to  the  suffi- 
ciency of  the  evidence  to  entitle  the  plaintiff  to  recover  was,. 
that  it  was  not  shown,  otherwise  than  by  the  recitals  in  the 
order,  that  there  were  any  debts  of  the  intestate,  that  there 
was  a  deficiency  of  assets  to  pay  the  same,  or  that  the  per- 
sonal property  had  been  applied  to  the  payment  of  the 
debts,  and  consequently  that  enough  had  not  been  shown  ta 
give  the  surrogate  jurisdiction.  Marcy,  justice,  in  deliver- 
ing the  opinion  of  the  court,  makes  use  of  this  language : 
"  After  heJiring  the  proofs  and  allegations  of  the  executora 
or  administrators  and  others  interested  in  the  estate,  the  sur- 
rogate is  to  examine  into  and  determine  the  question  whether 
there  is  sufficient  to  pay  the  debts  or  not ;  and  if  he  finda 
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that  there  is  not  enough  for  that  purpose,  he  orders  a  sale. 
In  deciding  upon  the  sufficiency  of  the  assets,  he  acts  judi- 
ciallj,  and  an  error  in  this  matter  does  not  affect  his  juris- 
diction." "  He  has  not  only  authority,  but  it  is  his  duty  to 
settle  that  question.  If  he  errs,  his  determination  may  be 
reviewed  and  reversed  on  appeal;  his  proceedings  are  not 
void,  but  voidable  only."  I  cite  this  case  to  support  the  posi- 
tion I  have  laid  down,  that,  if  the  judge  of  probate  had 
jurisdiction  of  the  subject  matter,  and  of  the  person 
of  the  minor,  *Thomas  Palmer,  any  error  committed  [480] 
by  him  in  determining  the  question  whether  he  was 
over  or  under  the  age  of  fourteen  years,  would  not  render 
his  proceedings  void,  but  voidable  only.  The  distinction  is 
clear,  and  recognized  in  many  cases,  between  proof  before  a 
court  which  is  to  gwe  it  jurisdiction,  and  before  a  court 
that  already  has  jurisdiction :  AdJcvns  v.  Brewer^  3  Cow., 
206,  per  Spencer,  J.,  in  Ycm  Steenhurgh  v.  Kortz,  10  Johns., 
170 ;  Srmth  v,  Bov^hier,  2  St/r.,  993 ;  Jackson  v.  Crawford, 
12  Wend.,  533.  In  the  case  of  Bigdow  v.  Stea/ims,  19 
Johns.,  42,  Chief  Justice  Spencer,  in  delivering  the  opinion 
of  the  court,  said :  "  I  consider  the  process  issued  by  the 
defendant  as  unexceptionable ;  it  had  no  seal,  and  there  is 
nothing  in  the  act  requiring  it.  The  constable  returned  upon 
it  that  he  had  served  it  by  reading.  It  appeared  in  evidence 
that  the  plaintiff  was  never  before  the  justice  ;  that  the  pro- 
cess was  served  by  reading  it  to  the  plaintiff  in  the  presence 
and  hearing  of  his  father,  who  now  prosecutes  as  guardian 
ad  Utem  to  his  son.  The  father  requested  the  constable  to 
delay  the  return  of  the  process,  until  the  next  day  at  ten 
o'clock,  as  he  wished  to  take  counsel,  and  that  he  would 
attend  before  the  justice  the  next  day  for  his  son.  This  con- 
versation took  place  when  the  officer  served  the  warrant,  and 
in  the  plaintiff's  hearing  and  presence,  and  he  did  not  object 
to  the  arrangement.  The  father  appeared  with  counsel 
before  the  justice,  and  objected  to  the  process  and  the  man- 
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ner  of  its  being  served,  and  insisted  that  the  plaintiff  ought 
to  have  been  brought  personally  into  court ;  these  objectioDB 
were  overmled,  and  the  father  withdrew  with  his  counseL" 
^'  It  is  evident  that  the  sommoning  of  the  accused,  was  not 
specifically  required ;  yet  this  has  been  considered  a  principle 
so  necessary  to  the  impartial  administration  of  justice,  that 
it  cannot  be  dispensed  with."  And  again  :  '^  It  is  no 
[481]  answer  to  say  that,  being  oiunmoned,  he  might  *appear. 
It  was  the  duty  of  the  justice  to  cause  him  to  be 
brought  before  him."  This  case  is  a  strong  one  to  show  that 
although  a  court  may  have  jurisdiction  of  the  subject  matter, 
and  issues  process  which  is  unexceptionable,  yet,  that  its 
judgments  will  be  held  void,  unless  the  person  is  not  only 
served  with  the  process,  but  is  actually  brought  before  the 
court,  before  judgment  is  rendered. 

Applying  these  principles  to  the  case  before  us,  it  will 
appear  that,  notwithstanding  the  probate  court  had  jurisdic- 
tion to  entertain  the  petition  presented  by  Mrs.  Simmons  for 
the  appointment  of  guardian  to  her  minor  children,  yet,  that 
it  was  not  competent  to  pronounce  a  decree  in  relation  to  such 
of  the  minors  as  were  over  the  age  of  fourteen  years,  until 
a  citation  was  issued  and  served  upon  them. 

It  was  intimated  in  argument,  that  the  application  itself 
shows,  that  all  of  the  minors  were  under  that  age,  and  that 
this  was  sufScient  to  authorize  the  decree,  whatever  the  fact 
might  be.  This  argument  cannot,  I  think,  be  sustained.  It 
would  be  to  make  a  mere  suggestion  contained  in  the  peti- 
tion, unsupported  by  the  oath  of  the  petitioner,  or  any  other 
proof,  conclusive  evidence  of  a  fact,  upon  the  determination 
of  which  the  right  to  enter  a  decree  appointing  a  guardian 
depended.  The  legal  effect  of  the  application,  was  to  give 
to  the  court  of  probate  jurisdiction  to  inquire  into  the  very 
fact  which  the  application  assumed ;  but  the  petition  did  not, 
of  itself,  prove  the  fact.  The  decree  does  not  purport  to 
find  the  fact  that  the  minors  were  under  the  age  of  fourteen 
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years,  nor  that  any  citation  ever  issned,  nor  that  any  proof 
was  ofiEered,  or  evidence  heard  in  relation  to  that  fact. 

To  sustain  farther  the  views  I  have  expressed  upon  the 
point  immediately  nnder  consideration,  I  will  recur  to  a  few 
more  of  the  many  authorities  which  were  cited  upon 
'•^the  argument,  and  others  which  have  come  under  my   [482] 
observation. 

In  the  case  of  Ohcue  v.  Hathaway,  14  Mass.j  223,  it  was 
held,  that  the  decree  of  a  court  of  probate  appointing  a 
guardian  to  a  person  who  had  been  adjudged  and  certified 
by  the  select  men  of  the  town  in  which  he  resided,  to  be 
incapable  of  taking  care  of  himself,  was  absolutely  void,  no 
notice  having  been  given  to  him  before  the  final  adjudication 
in  that  court.  The  statute  did  not,  in  terms,  require  that 
notice  should  be  given ;  but  the  court  held,  that  an  opportu- 
nity should  have  been  given  to  the  person  interested  to  be 
heard  in  support  of  his  capacity.  It  was  urged  in  that  case, 
that,  as  the  proceeding  was  wholly  a  matter  of  judicial  dis- 
-cretion  in  the  judge  of  probate,  it  was  to  be  presumed  that 
6very  proper  measure  was  adopted  by  him,  before  passing 
the  decree ;  and  that  notice  to  a  nan  compoSj  would  be  of  no 
^vail.  The  court,  however,  rested  the  judgment  upon  the 
ground  that  notice  to  the  party  was  essential  to  jurisdiction ; 
4Uid,  it  not  appearing  upon  the  face  of  the  proceedings,  or 
otherwise,  that  notice  was  given,  they  declared  the  decree 
null  and  void ;  and,  to  the  last  proposition  upon  which  the 
decree  was  sought  to  be  sustained,  the  court  gave  the  follow- 
ing conclusive  answer :  ^^  It  has  been  intimated,  that  notice 
to  an  insane  person  would  be  of  no  avail,  because  he  would 
be  incapable  of  deriving  advantage  from  it.  But  the  ques- 
tion upon  which  the  whole  process  turns  is,  whether  he  is 
insane."  In  that  case,  the  application  or  petition  to  the 
judge  of  probate  gave  jurisdiction  of  the  subject  matter, 
precisely  as  the  application  did  in  the  case  before  us.  But 
:the  court  held  the  decree  void,   because   notice  was   not 
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given  to  the  party  to  be  affected  by  the  decree,  and  he  was 
thus  deprived  of  an  opportunity  of  contesting  the  very  fact 

upon  which  the  right  to  pass  the  decree  depended. 
[483]   So  in  the  case  before  ns :  the  failure  *to  give  notice  ta 

Thomas  Palmer  deprived  him  of  an  opportunity  to 
prove  the  falsity  of  the  suggestion  contained  in  the  applica- 
tion, that  he  was  under  the  age  of  fourteen  years ;  and  which 
suggestion,  if  overthrown  by  competent  proof,  would  hav& 
rendered  any  appointment  of  guardian,  so  far  as  he  was  con- 
cerned, nugatory. 

In  the  case  of  Nemhall  v.  Sadler^  16  Mass,^  122,  the  f aet^ 
were,  that  one  Jonathan  Newhall  died  intestate,   leaving 
several  children,  his  heirs  at  law,  to  inherit  his  estate.     A 
proceeding  was  had  before  the  probate  court  with  a  view  to> 
divide  the  estate  among  the  heirs.     For  this  purpose,  com- 
missioners were  appointed  by  the  judge  of  probate,  who^ 
appraised  the  estate,  and  assigned  the  whole  to  the  eldest  son, 
being  of  opinion  that  the  same  could  not  be  divided  among 
all  the  heirs  without  prejudice  to  or  spoiling  the  whole  ;  and 
they  ordered  him  to  pay  to  the  other  heirs  their  several  pro- 
portions of  the  appraised  value  of  the  estate — ^the  sum  to  b& 
paid  to  the  demandant  being  $217.53,  within  three  years,, 
with  interest  annually.    The  doings  of  the  commissioners- 
were  approved  by  the  judge  of  probate ;  and,   by  his  decree,. 
the  whole  of  the  estate  was  assigned  to  the  eldest  son,  "  upon 
condition  that  he  should  pay  to  the  other  children  of  said 
deceased,  or  to  their  lawful  representatives,  the  several  suma 
of  money,  at  the  time  and  with  the  interest,  as  ordered  in 
said  return  of  said  commissioners."    Ko  security  was  ordered 
to  be  given  to  the  heirs,  and  none  in  fact  was  given.     Hetty 
Newhall,  the  demandant,  disregarding  the  decree  of  the  pro- 
bate court,  brought  a  writ  of  entry  to  recover  seizin  and  pos- 
session of  her  share  of  the  real  estate  inherited  from  her 
father.     The  Supreme  Court  directed  a  recovery,  on  the 
ground  that  the  judge  of  probate  had  no  authority  to  pasa 
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a  decree  until  the  money  was  actnallj  paid  to  the  demand- 
ant, or  good  secmitj  given  for  its  payment  as  reqaired 
by  the  statnte.  The  jurisdiction  *of  the  probate  [484] 
court  over  the  subject  matter  was  unquestionable  ;  his 
authority  to  issue  a  warrant  to  commissioners  was  equally 
•clear ;  but  his  authority  to  enter  a  decree  assigning  to  the 
eldest  son  the  whole  of  the  estate  was  denied,  because 
payment  was  not  made,  nor  security  given  as  required  by 
law. 

"We  have  been  referred  to  the  case  of  Loving^  Adm/r.,  v. 
JSteinemcMiy  1  Meto.^  204,  as  supporting  the  views  of  the 
counsel  on  the  part  of  the  defendant,  in  respect  to  the  con- 
<5lusiveness  of  the  decree  of  the  judge  of  probate.  I  have 
carefully  examined  that  case,  and  do  not  find  that  it  militates 
against  or  overrules  other  cases  to  be  found  in  the  Massachu- 
setts reports,  some  of  which  have  been  referred  to  in  this 
opinion.  On  the  contrary,  both  the  reasoning  and  decision  of 
the  court  in  that  case  tend  to  confirm  the  views  I  have  endea- 
vored to  sustain.  The  language  of  the  chief  justice  in  one 
part  of  the  opinion  is  as  follows  :  "  We  can  entertain  no 
doubt  that  the  judgment  of  a  probate  court,  duly  made, 
after  such  notice  as  the  statutes  require,  or  if  they  require 
no  notice,  then  after  such  notice  as  the  court  in  its  discretion, 
acting  upon  the  circumstances  of  the  case,  may  think  proper 
to  order,  must  be  deemed  in  its  nature  so  far  conclusive  as  to 
protect  an  administrator,  acting  in  good  faith,  in  conforming 
to  it."  But  it  is  sufficient  to  say  of  that  case,  that  the  court 
likened  the  proceeding  had  before  the  court  of  probate  to 
proceedings  in  courts  of  admiralty,  where  persons  are  only 
incidentally  concerned. 

In  the  case  of  Heath  v.  WeUsy  5  Pick.,  140,  it  was  held, 
that  a  license  granted  to  an  administrator  to  sell  real  estate 
of  a  deceased  person,  to  pay  a  debt  barred  by  the  statute  of 
limitations  respecting  executors  and  administrators,  was  void. 
After  reviewing  some  of  the  previous  decisions  in  Massa- 
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chnaetts  respecting  the  condnsive  nature  of  decreea 
[485]   made  by  the  probate  courts  Mr.  Justice  *Wilde  says  : 

'^  But  in  the  case  under  consideration,  it  appears  that 
the  court  granting  license  to  the  administrator  had  no  juris- 
diction  of  the  subject  matter ;  for  if  the  administrator  had 
no  right  to  sell,  the  estate  not  being  assets  in  his  hands, 
the  court  had  no  cognizance  of  the  case,  and  the  license  was 
merely  void.  It  was  not  a  case  for  deliberation  or  deci* 
sion."  And  yet,  if  the  views  of  the  counsel  were  fully 
understood,  and  reliance  is  to  be  had  upon  some  of  the  cases 
which  seem  to  favor  these  views,  the  decision  of  the  Supreme 
Court  of  Massachusetts  was  erroneous.  These  views,  upon 
the  case  cited,  would  be,  that  over  the  whole  subject  of  grant- 
ing license  to  administrators  to  sell  real  estate,  the  probate 
court  of  Massachusetts  had  jurisdiction  ;  the  presentation  of 
a  petition  for  the  sale  of  real  estate,  representing  that  the  per- 
sonal property  was  insufficient  to  pay  the  demands  against 
the  estate,  called  this  jurisdiction  into  exercise ;  and  a  decree 
directing  a  sale,  involved  the  question  as  to  the  existence  of 
demands  against  the  estate  and  the  sufficiency  of  personal 
assets  to  pay  them,  and  hence  such  a  decree  of  sale  would  be 
valid,  although  in  point  of  fact  no  debts  existed.  But  it  is 
apprehended  that  this  view  cannot  be  sustained.  The  pro- 
ceedings are  not,  strictly  speaking,  in  rem.  There  are  adver- 
sary parties.  By  such  a  decree  and  sale,  heirs  may  become 
divested  of  their  inheritance ;  devisees  may  be  divested  of 
rights  under  a  will ;  and  yet,  it  would  be  contended  that 
there  is  no  remedy  for  the  mischief,  except  by  appeal,  when, 
perhaps,  neither  heirs  nor  devisees  had  notice  of  the  proceed- 
ing. I  think  the  views  of  the  Supreme  Court  of  Massachu- 
setts, when  they  assert  that  where  there  are  no  debts  the 
real  estate  never  becomes  assets  in  the  hands  of  the  adminis- 
trator, and  he  cannot  therefore  sell,  must  prevail,  and  that  a 
decree  without  the  existence  of  a  fact  upon  which  to  base 
it  must  be  void. 
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The  case  of  PerJci/na  v.  Fairfield^  11  Ma8$.y  227, 
is  ^diBtingiusliable  from  the  case  of  Seath  v.  Wells.  [486] 
'  In  the  former  case,  says  Mr.  Justice  Wilde,  "the 
estate  had  been  represented  insolvent,  and  the  certificate  of 
the  judge  of  probate  was  founded  on  the  list  of  claims 
allowed  by  the  commissioners.  One  of  these  had  been  after- 
wards reduced  by  a  trial  at  law,  so  that  the  proceeds  of  the 
real  estate  exceeded  the  amount  of  claims  thus  reduced,  and 
the  attempt  was  to  set  aside  the  sale  as  void  on  account  of 
this  excess.  But  the  sale  was  held  valid."  The  distinction 
consisted  in  this,  that  in  the  case  of  Heath  v.  WeUs  there 
were  no  debts,  and  therefore  there  was  nothing  upon  which 
a  decree  of  sale  could  be  founded ;  in  the  case  of  Perkins  v. 
Fairfield  there  were  debts,  and  therefore  the  necessary  facts 
existed  to  authorize  a  decree  of  sale.  In  the  first  case  there 
was  no  jurisdiction ;  in  the  latter  case  there  was  jurisdiction, 
but  it  was  improvidently  exercised. 

In  Solyoke  v,  HaekvMy  5  Pick.,  20,  administration 
granted  by  the  judge  of  probate  of  Suffolk,  on  the  estate  of 
a  person  whose  domicile  at  the  time  of  her  death  was  in 
Middlesex,  was  held  void,  for  want  of  jurisdiction.  It  might 
have  been  said  in  that  case,  as  in  this,  that  the  residence  of 
the  deceased  was  involved  in  the  question  as  to  whether  an 
administrator  should  be  appointed,  and  consequently  the 
decree  was  not  absolutely  void,  but  merely  voidable. 

We  have  been  referred  by  counsel  to  the  case  of  the 
United  Spates  v.  Arredondo,  6  Pet,  709,  for  a  definition  of 
the  word  jurisdiction.  Mr.  Justice  Baldwin,  in  that  case, 
says :  "  The  power  to  hear  and  determine  a  cause  is  juris- 
diction ;  it  is  ^  coram  jvdicey  whenever  a  case  is  presented 
which  brings  this  power  into  action ;  if  the  petitioner  states 
such  a  case  in  his  petition,  that,  on  demurrer,  the  court  could 
render  judgment  in  his  favor,  it  is  an  undoubted  case 
of  jurisdiction."  With  this  definition  I  *am  not  dis-  [487] 
posed  to  find  fault ;  and  yet  I  am  unable  to  see  that 
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it  renders  conclusive  the  decree  of  the  judge  of  probate 
appointing  Mrs.  Simmons  guardian  of  Thomas  Palmer.  Let 
ns  apply  the  definition  and  illostration  given  by  Judge  Bald- 
win to  the  facts  as  they  appear  before  us.  The  jurisdiction 
of  the  court  of  probate  to  grant  letters  of  guardianship  is 
expressly  given  by  statute.  The  petition  of  Mrs.  Simmons 
presented  facts  which  called  this  jurisdiction  into  exercise. 
It  gave  to  the  probate  court  power  to  hear  and  determine. 
Suppose  a  citation  had  been  issued  and  served  upon  Thomas 
Palmer,  and  upon  his  appearing  in  court,  he  had  interposed 
an  answer  to  the  petition,  affirming  that  he  was  over  four- 
teen years  of  age  ;  and  to  this  answer  a  demurrer  had  been 
interposed  by  the  petitioner ;  what,  it  may  be  asked,  would 
have  been  the  judgment  of  the  probate  court  ?  Clearly,  that 
the  petition  as  to  him  must  be  dismissed,  for  the  reason  that 
there  was  an  admission  of  record  which  ousted  the  court  of 
jurisdiction — an  admission  which,  in  point  of  fact,  showed  that 
it  never  had  jurisdiction  to  pass  a  decree.  But  suppose  the 
facts  to  have  existed  as  they  are  presented  by  the  record. 
We  have  an  application  from  Mrs.  Simmons  to  be  appointed 
guardian  to  her  minor  children,  who,  it  was  suggested  (not 
averred),  were  under  the  age  of  fourteen  years.  Then  fol- 
lows the  decree  of  the  probate  court,  granting  the  prayer 
contained  in  the  petition.  Ko  citation  issues ;  no  evidence 
appears  to  have  been  taken.  Ko  fact  is  found  by  the  court 
Yet  is  it  insisted  that  a  decree  thus  made  is  conclusive  upon 
Thomas  Palmer,  because  the  petition  presented  a  case  for  the 
exercise  of  the  jurisdiction  conferred  upon  the  probate  court, 
although  the  fact  was  that  that  court  never  had  jurisdiction 
to  pass  the  decree.    K  Thomas  Palmer  is  bound  by  such  a 

decree,  although  no  notice  was  ever  served  upon  him,. 
[488]   and  no  opportunity  ever  afforded  him  to  deny  the  *f acts 

it  contained,  then  would  he  be  bound,  although  he 
may  have  attained  the  age  of  twenty-one  years ;  for  the  same 
course  of  reasoning  which  would  sustain  the  validity  of  the 
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decree  in  case  he  was  fifteen  years  of  age^  wonld  sustain  it 
although  he  was  in  fact  twenty-one  years  of  age.  It  is 
admitted,  however,  that  if  a  citation  had  issned  and  been 
served  on  Thomas  Pahner,  and  upon  thus  obtaining  juris- 
diction of  the  person  whose  interests  were  involved,  he  had 
•demurred  to  the  petition,  thus  admitting  the  facts  therein 
stated,  the  judgment  upon  the  demurrer,  in  favor  of  the 
petitioner,  would  have  been  conclusive.  The  same  effect,  I 
have  already  stated,  would  be  given  to  the  decree,  had  he 
appeared,  and,  by  plea  and  answer,  denied  the  facts  contained 
in  the  petition. 

But  it  is  said  that  the  only  remedy  in  such  a  case  is  by 
appeal.  It  is  very  true,  that  when  an  appeal  is  given  by 
statute  from  the  judgment  of  any  court,  the  party  aggrieved 
must  avail  himself  of  the  remedy  which  the  statute  provides : 
jPutnam  v.  ChuroMU^  4  Mas8,^  517.  In  the  case  before 
US,  for  aught  that  appears,  Thomas  Palmer  never  had 
notice  of  the  pendency  of  the  proceedings  in  the  probate 
court,  and  that  court  never  obtained  jurisdiction  over  the 
person ;  the  proceedings  were  ex  pwrU  ;  and  thus,  without 
any  fault  on  his  part,  the  opportunity  for  appealing  was 
lost.  Under  such  circumstances,  it  would  seem  extraordi- 
nary to  urge  that  he  was  forever  concluded,  because  he  did 
not  avail  himself  of  his  remedy  by  appeal. 

The  right  to  impeach  a  decree  thus  rendered,  in  a  collateral 
action,  is  fully  recognized  in  the  case  of  Smith  v.  Hioe,  11 
Mass,,  507.  In  that  case,  the  court  say :  ^^  If  it  appear  that 
the  judge  of  probate  has  exceeded  his  authority ;  or  that  he 
has  undertaken  to  determine  upon  the  rights  of  parties,  over 
whom  he  has  no  jurisdiction;  whether  the  want  of  jurisdic- 
tion arise  from  their  not  being  duly  notified,  not  regu- 
larly before  him,  or  from  any  other  cause ;  *or  that  [489] 
he  has  proceeded  in  a  cause  expressly  prohibited  by 
law ;  in  all  such  cases,  the  party  aggrieved,  if,  without  any 
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laelisa  on  his  part  he  has  had  no  opportunity  to  appeal,  may 
consider  the  act  or  decree  void." 

The  comments  made  npon  the  case  of  the  United  States 
V.  Arredando^  will  apply  to  the  case  of  The  State  of  Rhode 
Island  V.  The  State  of  MaeeachueettSj  12  Fet.j  657.  It  is 
said  in  the  latter  case  {p.  718),  that  '^  jurisdiction  is  the 
power  to  hear  and  determine  the  subject  matter  in  con* 
troversy  between  parties  to  a  suit;  to  adjudicate,  or  exer- 
cise any  judicial  power  oyer  them."  And  again:  ^^If  the 
law  confers  the  power  to  render  a  judgment  or  decree,  then 
the  court  has  jurisdiction ;  what  shall  be  adjudged  or  decreed 
between  the  parties,  and  with  which  is  the  right  of  the 
case,  is  judicial  action,  by  hearing  and  determining  it" 
Admitting,  in  their  fullest  extent,  the  correctness  of  these 
propositions,  it  is  quite  obvious  that  the  power  to  hear 
and  determine  the  subject  matter  in  controversy  between 
parties  to  a  suit,  necessarily  implies  that  the  parties  have 
been  regularly  brought  into  court;  and  if  they  have  not, 
then  the  law  does  not  confer  the  power  to  render  a  judg- 
ment or  decree.  In  Gfrignon^e  Zesseee  v.  Aetor^  2  How^ 
319,  Mr.  Justice  Baldwin,  in  referring  to  his  definition  of 
jurisdiction  as  given  in  the  two  cases  last  referred  to,  says : 
^'  This  is  the  line  which  denotes  jurisdiction  and  its  exer- 
cise, in  cases  in  pereona/m ;  where  there  are  adverse  par- 
ties, the  court  must  have  power  over  the  subject  matter 
and  the  parties."  The  Supreme  Oourt  of  the  United 
States,  in  that  case,  decide,  that,  in  a  proceeding  to  sell 
the  real  estate  of  an  indebted  intestate,  there  are  no  adver- 
sary parties ;  that  the  proceedings  are  m  r^m^  the  administra- 
tor representing  the  land ;  and  that  all  the  facts  necessary  to 
give  jurisdiction  to  the  county  court  who  decreed  a  sale, 
having  been  sufficiently  shown,  that  decree  was  to  be 
490]  held  conclusive  upon  all  persons  interested.  If  *the 
proceedings  were  strictly  in,  rem  (which  is  neither 
denied  nor  affirmed),  then  the  judgment  of  the  Supreme 
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Court  can  be  easily  Bnstained;  if  not,  then  it  wonld  be 
di£ScTilt  to  reconcile  it  with  numerona  reported  cases  relat- 
ing to  the  same  snbject 

I  have  given  to  the  two  leading  cases  decided  hj  the 
Supreme  Court  of  the  United  States,  and  so  much  relied 
upon  by  the  counsel,  a  very  careful  and  critical  examination ; 
and,  without  questioning  the  correctness  of  the  conclusion  to 
which  the  court  arriyed  in  those  cases,  I  am  bound  to  declare, 
that  the  judge  bj  whom  the  opinions  were  delivered 
asserted  principles  which  are  at  war  with  the  opinions  of 
judges  and  jurists  who  have  done  much  to  illustrate  the 
jurisprudence  of  this  country ;  and  which,  if  correct  to  the 
extent  warranted  by  the  language  in  which  they  are 
announced,  conflict  with  the  views  of  that  court,  at  an 
earlier  period  of  its  existence.  In  the  case  of  Hose  v. 
Simdy,  4  Orcmoh^  241,  Chief  Justice  Marshall  uses  this 
strong  and  clear  language :  ^^  The  court  pronouncing  the 
sentence,  of  necessity,  decided  in  favor  of  its  jurisdiction ; 
and  if  the  decision  was  erroneous,  that  error,  it  is  said, 
ought  to  be  corrected  by  the  superior  tribunals  of  its  own 
country."  "  This  proposition  certainly  cannot  be  admitted 
in  its  full  extent.  A  sentence,  professing  on  its  face,  to  be 
the  sentence  of  a  judicial  tribunal,  if  rendered  by  a  self-con* 
stituted  body,  or  by  a  body  not  empowered  by  its  govern- 
ment to  take  cognizance  of  the  subject  it  had  decided,  could 
have  no  legal  effect  whatever."  "  The  power  under  which 
it  acts,  must  be  looked  into ;  and  its  authority  to  decide 
questions  which  it  professes  to  decide,  must  be  considered." 
'^  But,  although  the  general  power  by  which  a  court  takes 
jurisdiction  of  causes  must  be  inspected,  in  order  to  deter- 
mine whether  it  may  rightfully  do  what  it  professes  to  do, 
it  is  still  a  question  of  serious  difficulty,  whether  the  situ- 
ation of  the  particular  thing  on  which  the  sentence 
has  ^passed  may  be  inquired  into,  for  the  purpose  [491] 
of  deciding  whether  that  thing  was  in  a  state  which 
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subjected  it  to  the  jurifldiction  of  the  court  passing  the 
sentence.  For  example,  in  every  case  of  a  foreign  sentence 
condemning  a  yessel  as  a  prize  of  war,  the  authority  of  the 
tribunal  to  act  as  a  prize  court,  must  be  examinable.  Is  the 
question  whether  the  vessel  condemned  is  in  a  situation  to 
subject  her  to  the  jurisdiction  of  that  court,  also  examin- 
able t  This  question,  in  the  opinion  of  the  court,  must  be 
answered  in  the  affirmative.''  "  Upon  principle,  it  would 
seem  that  the  operation  of  every  judgment  must  depend 
upon  the  power  of  the  court  to  render  that  judgment" 

In  the  case  of  EUiot  v.  Piersoly  1  Pet.^  328,  the  court 
hold  this  language :  ^^  Where  a  court  has  jurisdiction,  it  has 
a  right  to  decide  every  question  which  occurs  in  the  cause ; 
and  whether  its  decision  be  correct  or  otherwise,  its  judg- 
ment, until  reversed,  is  regarded  as  binding  in  every  other 
court.  But  if  it  act  without  authority,  its  judgments  and 
orders  are  regarded  as  nullities."  And  again :  '^  This  dis- 
tinction runs  through  all  the  cases  on  the  subject ;  and  it 
proves  that  the  jurisdiction  of  any  court  exercising  authority 
over  a  subject,  may  be  inquired  into  in  every  court  where 
the  proceedings  of  the  former  are  relied  on  and  brought 
before  the  latter,  by  the  party  claiming  the  benefit  of  such 
proceedings."  It  would  certainly  be  difficult  to  reconcile 
these  views,  which  are  so  fully  sustained  by  a  long  train  of 
decisions  both  in  England  and  in  this  country,  with  the 
opinions  of  the  distinguished  judge  in  the  case  of  Orignon^a 
Lessees  v.  Astor^  and  also  in  United  States  Bank  v.  Voor- 
hies,  10  Pet.,  449. 

In  the  case  of  Perry  v.  Bramard,  11  Ohio,  442,  it  was 
held,  that  the  county  court  were  not  authorized  to  appoint 
a  guardian  to  a  female  over  twelve  years  of  age,  unless  she 
refused  to  appear  and  make  choice  of  one,  after  notice  to 

her  for  that  purpose. 
[492]       *In  the  case  of  DeTrmdng  v.  Corwin^  11    Wend^y 
647,  the  Supreme  Court  of  New  York,  in  a  collateral 
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action,  held  that  a  judgment  in  partition  was  void,  where  the 
record  did  not  show  that  notice  was  given  to  unknown 
owners. 

In  CUmtJc  v.  HohneSy  1  Dougl,  Mickey  890,  this  court, 
after  a  careful  review  of  the  authorities,  held,  that  courts 
of  special  and  limited  jurisdiction,  when  proceeding  to 
exercise  the  powers  conferred,  must  have  jurisdiction  of  the 
person,  by  means  of  the  proper  process  or  appearance  of  the 
party,  as  well  as  of  the  subject  matter  of  the  suit ;  and  that 
where  they  have  no  such  jurisdiction  of  the  cause  or  person, 
their  proceedings  are  absolutely  void.  And  in  the  conclu- 
sion of  the  opinion  in  that  case,  Mr.  Justice  Goodwin  said : 
"  As  far  as  authorities  have  come  under  my  view,  it  would 
seem  that  the  jurisdiction  of  special  inferior  tribunals,  at 
least,  may  be  inquired  into  in  respect  to  their  authority  over 
the  person,  as  well  as  the  subject  matter ;  and  the  want  of 
jurisdiction  may  be  shown  by  evidence,  even  when  it  tends 
to  contradict  the  minutes  or  dockets  which  those  tribunals 
may  keep  as  records  of  their  proceeding."  It  is  unnecessary 
to  go  so  far  in  the  case  before  us,  as  to  affirm,  that  the 
rule  as  laid  down,  is  applicable  to  the  records  of  the  pro- 
bate court,  inasmuch  as  it  nowhere  appears  that  a  citation 
issued,  or  that  jurisdiction  was  obtained  over  the  person  of 
Thomas  Palmer. 

A  brief  reference  to  one  or  two  other  cases  will  con- 
clude my  review  of  the  many  authorities  cited  by  counsel  in 
argument :  BriUam,  v.  Kinnaird^  6  E.  G.  L.  -ff.,  187,  was 
strongly  relied  upon  to  uphold  the  decree  of  the  probate  * 
court.  A  careful  examination  of  that  case,  however,  will 
show  the  grounds  upon  which  the  court  held  the  convic- 
tion in  the  inferior  court  conclusive.  A  new  trial  was 
moved,  f  ov  the  reason  that  the  magistrate  had,  by  the  act 
under  which  the  proceedings  were  instituted,  no 
power  to  *take  anything  but  a  l>oat ;  that  he  had  no  [493] 
right  to  assume  to  himself  a  jurisdiction,  by  calling 
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that  a  hoaty  which  was  in  truth  a  vessel.  In  opposition  to 
the  motion  it  was  insisted  that,  whether  the  subject  matter 
of  the  conviction  were  a  boat  or  not,  was  the  very  question 
to  be  decided  before  the  magistrate,  and  upon  which  his 
decision  was  final.  The  reason  for  the  judgment  of  the 
court  in  refusing  a  new  trial  will  appear  in  a  few  extracts 
from  the  opinions  of  the  judges.  Dallas,  C.  J.,  remarked: 
^'Now,  allowing,  for  the  sake  of  argument,  that  hoot  is  a 
word  of  technical  meaning,  and  somewhat  different  from 
a  vessel,  still  it  was  matter  of  fact  to  be  made  out  before 
the  magistrate,  (md  on  which  he  was  to  draw  his  own 
condicsionJ^  Parke,  J. :  "  In  the  present  case,  the  whole 
argument  has  turned  on  that  which,  under  the  circum- 
stances, it  was  impossible  to  give  in  evidence,  namely,  that 
the  vessel  in  question  was  not  a  boat ;  but,  supposing  that 
this  point  might  have  been  entered  into  at  the  trial,  has 
anything  been  stated  to  show  that  the  vessel  was  not  a 
boat  {  Upon  such  a  point  as  this,  dictionaries  are  certainly 
very  good  authority,  and  Dr.  Johnson  calls  a  boat  a  ship 
of  small  size,''  etc.  Bichardson,  J.  :  ^'  Whether  the  vessel 
in  question  were  a  boat  or  no,  was  a  fact  on  which  the 
magistrate  was  to  decide,"  etc.  The  chief  justice,  referring 
to  the  case  of  Welsh  v.  Jfash^  8  JSastj  394,  spoke  of  it 
as  an  «a?  parte  order  of  justices ;  ''  a  proceeding  in  no  way 
resembling  a  conviction,  where  the  matter  is  investigated  on 
oath,  in  the  presence  of  both  parties."  These  brief  extracts 
show  very  clearly  the  distinction  between  that  case  and  the 
one  before  us.  The  magistrates  were  authorized  to  seize, 
under  certain  circumstances,  boats  in  the  river  Thames.  A 
vessel  was  seized  which,  it  was  insisted,  was  not  a  hoot 
within  the  meaning  of  the  act  of  2  Geo.  III.  A  trial  was 
had  in  presence  of  both  parties,  and  evidence  heard ;  after 

which  it  became  necessary  for  the  magistrates  to 
[494]   exercise  *a  judicial  discretion — ^to  decide  judicially, 

whether,  under  the  evidence,  the  vessel  seized  was  a 
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boat  within  the  meaning  of  the  act.  In  the  case  before  us, 
the  proceedings  were  ex  parte;  the  order  was  ex  jpwrte ; 
and  the  court  pronouncing  the  order  had  no  jurisdiction 
over  the  person  upon  whom  it  was  to  operate,  either  by 
citation  issued  and  served  or  by  voluntary  appearance. 

In  Ackerly  v.  Parkmsony  3  Momle  dk  Seho.y  425,  the 
party  appeared,  althous^h  the  citation  wad  defective  in  some 
Lid  ^culLrs.  tL  fa.t  distinguiahes  that  case  from 
the  present 

But  I  am  admonished  by  the  length  to  which  this  opinion 
has  been  drawn  out,  to  bring  to  a  close  the  discussion  of  this 
important  feature  of  the  case  before  us.  I  have  bestowed 
upon  it  much  labor  and  consideration,  and  the  conclusion  to 
which  I  have  arrived  is  that  it  was  competent  for  the  court 
below  to  receive  evidence  that  Thomas  Palmer  was,  at  the 
time  the  order  was  granted  appointing  a  guardian,  over  the 
age  of  fourteen  years,  unless  it  shall  further  appear  that  he 
had  legal  notice  of  the  proceedings ;  in  which  case  the  evi- 
dence would  be  incompetent. 

From  what  I  have  had  occasion  to  say  on  this  branch  of 
the  case,  and  especially  from  a  view  of  the  authorities  cited, 
my  views  of  the  other  branch  of  the  proposition  I  have  been 
considering  will  have  been  anticipated.  It  is  very  true  that 
the  record  of  the  probate  court  is,  in  some  respects,  informal ; 
nevertheless,  I  think  the  decree  is  su£Scient  to  bind  such  of 
the  plaintiffs  as  were  under  the  age  of  fourteen  years ;  and 
that  a  formal  finding  of  the  fact  that  they  were  under  four- 
teen, was  not  necessary  to  be  inserted  in  the  decree,  to  render 
it  valid.  We  must  infer  that  the  probate  court  had  suflS- 
cient  evidence  of  the  facts  upon  which  the  decree  was 
founded.  That  evidence  it  was  not  necessary  to 
spread  out  upon  the  record.  All  *that  was  neces-  [495] 
sary  was  to  enter  the  decree,  which  we  must  presume 
was  justified  by  the  evidence  before  the  court :  Dvhois  v. 
DuboiSy  6  Caw.j  496 ;  5  Mason,  335. 
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It  was  snggested  in  argument,  that  if  no  citation  in  fact 
issued  to  Thomas  Pahner,  and  if,  in  point  of  fact,  he  had  no 
notice  of  the  pendency  of  the  proceedings,  yet,  from  the  rela- 
tion in  which  he  stood  to  the  guardian  who  was  appointed^ 
and  from  the  circumstance  that  he  lived  with  her  for  several 
years,  and  received  his  proportion  of  the  money  arising  from 
the  sale,  he  would  be  considered  as  acquiescing  in  the  appoint- 
ment No  such  facts  appear  in  the  case  before  us,  and  we 
therefore  express  no  opinion  as  to  the  effect  of  such  evidence 
when  it  shall  be  produced. 

3.  Another  objection  was,  that  the  deed  of  the  guardian 
was  void  because  the  husband  did  not  join  in  its  execution. 
To  this  we  answer,  that  it  was  not  necessary  that  the  hus- 
band should  join.  This  follows  from  what  we  have  already 
said  upon  the  first  point  presented  in  the  case  made. 
Besides,  it  is  quite  clear  that  the  husband  had  no  interest  in 
the  premises  conveyed ;  his  execution  of  the  deed,  therefore^ 
was  unnecessaiy.  On  the  part  of  the  wife  it  was  the  mere 
execution  of  an  authority  in  which  neither  she  nor  her  hus- 
band had  any  beneficial  interest. 

4.  The  last  objection  to  the  regularity  of  the  proceedings 
by  the  guardian  in  conducting  the  sale  is,  that  the  notice  of 
sale  given  was  insufficient,  and  was  given  before  the  bond  was 
executed. 

The  statute  requires  that,  before  making  sale  of  any  real 
estate  by  a  guardian,  a  bond  shall  be  given  with  sureties,  and 
thirty  days'  notice  of  the  intended  sale.  {See  anUy  pp.  437,. 
438.)  An  oath  is  also  required.  {See  cmte^  p.  440,  §  18.) 
The  requirement  in  respect  to  the  bond  and  notice  is  con- 
tained in  a  proviso,  and  may  be  considered  as  a  limita- 
[496]  tion  or  restriction  upon  the  authority  *to  sell.  But 
does  the  neglect  on  the  part  of  the  guardian  to  comply 
with  these  several  provisions  of  the  statute,  render  the  sale 
absolutely  void^  and  can  it  affect  the  rights  of  an  innoccDt 
Jxyryi  fide  purchaser,  claiming  through  the  decree  authoriziDg 
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the  sale.  I  think  the  rights  of  such  a  purchaser,  especially 
after  the  lapse  of  so  many  years,  are  not  to  be  disturbed  in 
consequence  of  the  failure  of  the  guardian  to  perform  acts  in 
jHids,  subsequent  to  the  decree  of  sale.  The  acts  of  the 
guardian  are,  in  legal  contemplation,  the  acts  of  the  ward, 
whom  he  represents  ;  and  it  cannot  now  be  permitted  to  the 
ward  to  come  in  and  allege  the  non-feasance  of  his  guardian, 
to  disturb  a  title  derived  from  him,  through  such  his  legally 
constituted  representative.  All  that  a  purchaser  at  a  judicial 
sale  is  bound  to  look  to  with  a  view  to  his  protection  is  to 
see  that  the  court  by  whom  the  sale  was  authorized  was 
empowered  to  make  the  decree.  If  the  court  had  the  power, 
the  failure  of  the  guardian,  as  in  this  case,  to  fulfill  certain 
directions  which  the  law  imposed  on  her,  should  not,  and  can- 
not, prejudice  the  rights  acquired  by  such  pxirchaser.  If  the 
ward  is  prejudiced  by  any  neglect  on  the  part  of  the  guar- 
dian in  the  execution  of  the  trust  reposed  in  her,  his  remedy 
is  upon  her  bond.  It  never  could  have  been  contemplated  by 
the  legislature,  that  the  validity  of  a  sale  should  be  made  to 
depend  upon  the  observance  of  those  provisions  of  the  law, 
which  are  in  their  nature  directory  to  the  guardian.  K  such 
a  rule  were  to  obtain,  but  few  purchasers  would  be  found  at 
judicial  sales ;  for  but  few  would  incur  the  hazard  of  pur- 
chasing and  paying  their  money,  when  the  purchase  so  made, 
may,  at  the  distance  of  ten  or  fifteen  years,  be  held  void,  in 
consequence  of  a  non-compliance  by  a  guardian  with  the 
requisitions  of  the  statute.  Such  a  rule  would  also  operate 
injuriously  on  the  ward,  as,  upon  every  sale  made,  the 
purchaser  would  take  into  the  account  *the  hazard  [497] 
he  incurs.  The  best  interest  of  infants  require,  that 
no  unnecessary  obstacles  should  be  thrown  in  the  way  of 
obtaining  the  best  possible  price  for  their  estates,  when  sold. 
If  a  wrong  is  done  them  by  their  guardians,  they  have  a  full 
and  ample  remedy.  In  the  case  of  Perkins  v.  Fairfield^  11 
Jfass.y  226,  it  waa  held  that  a  failure,  by  an  administrator,  to 
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give  the  bond  required  by  the  act  of  MuflsachnaettB  of  1783, 
before  the  sale  of  real  estate  of  his  intestate,  would  not  inyali- 
date  a  title  derived  through  such  administrator.  The  views 
I  have  expressed  are  also  fully  sustained  in  an  able  and  oon- 
dusive  opinion,  delivered  by  Mr.  Justice  Hitchcock,  in  the 
case  of  SkbEPs  Lesnee  v.  Maodlester^  9  OhiOj  19.  And  it 
has  been  held  that  a  sale  made  by  an  administrator,  under 
like  circumstances,  will  protect  an  innocent  purchaser: 
LudUyufs  Hevt%  v.  Johnson^  3  Ohio^  553.  Counsel  referred 
us  to  the  case  of  Williams  v.  JSeedj  5  Pidk.,  480,  to  show 
that  a  failure  on  the  part  of  the  guardian  to  take  the  oath 
and  give  the  bond  required  by  law,  would  render  a  sale  void. 
The  case  does  not  sustain  the  proposition.  The  language  of 
Chief  Justice  Parker  was  as  follows:  ^* There  being  then 
no  bond,  and  no  oath,  the  sale  is  void,  or  at  least  vaidabUy 
so  that  the  parties  to  it  were  at  liberty  to  vacate  it,  and  con- 
sider it  as  annulled."  Our  statute  was  borrowed  from  that 
of  Massachusetts ;  and,  in  adopting  it  here,  we  are  disposed 
also  to  adopt  the  practical  construction  it  has  received  in  the 
courts  of  that  state ;  especially,  when  that  construction  seems 
consistent  with  sound  policy,  and  is  justified  by  construing 
the  section  in  question,  with  reference  to  other  sections  of 
the  same  statute. 

Ordered  certified^  that,  as  to  Thomas  Palmer,  one  of  the 
plaintiflh,  the  motion  for  a  new  trial  should  be  gnuUed;  but 
that,  as  to  the  other  plaintifb,  it  should  be  denied;  and  that 
the  defendant,  as  to  them,  was  entitled  to  judgment. 
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OreenTault  ▼.  The  Fanners  Sd  Meoihanios'  Bank  of  l£iohigan» 

Under  R.  8. 1688,  the  olerk  of  the  droutt  ooait  hed  no  power  to  Administer  oaths  la 
Tacation.    (a) 

Ihe  preliminary  affldaTlt  required  bj  the  atatute  is  wiaentfnl  to  Jurisdiction  of  a 
prooeeding  by  attachment.    (&) 

'Where  the  record  of  a  Judgment  in  attachment  sliows  that  the  preliminary  affidavit 
was  sworn  to  before  an  officer  not  authorized  to  administer  oaths,  the  judgment 
and  sale  under  it  are  void  for  want  of  jurisdiction,    (c) 

The  act  of  1860,  proTidlng  that  no  writ  of  attachment  should  be  granted  on  account 
of  any  defect  in  the  affidavit  on  which  the  same  issued,  if  the  plaintiff,  etc., 
should,  whenerer  objection  was  made,  ffle  such  affidavit  as  is  required  by  law, 
does  not  authorise  the  filing  of  a  new  affidavit  after  judgment  and  the  sale  of  the 
attached  premises,  when  the  original  affidavit  ffied  before  the  act  took  effect  is  a 
nnlUty.    (d) 

Nor,  if  authorized  by  the  statute,  would  such  an  amendment  render  the  title  under 
the  attachment  proceedings  valid  as  against  a  mortgage  eacecuted  by  the  defend- 
ant in  attachment  while  the  proceedings  were  pending,    (e) 

This  was  an  action  of  ejectment,  tried  in  the  Lenawee  cir- 
'Cnit  court,  at  the  October  term,  1845,  before  the  Hon. 
A.  Felch,  presiding  judge. 

*Both  parties  derived  title  through  one  Edward  [499] 
Bissell. 

Greenvault,  the  plaintiff,  claimed  through  certain  pro- 
ceedings in  attachment,  in  said  Lenawee  circuit  court, 
instituted  against  Bissell,  as  an  absent  debtor,  bj  one  Caleb 
N.  Ormsby.    These  proceedings  were  had  under  Oh.  1,  of 

(a)  Power  was  conferred  by  8.  L.  1880,  p.  S94,  which  has  been  in  force  ever  since 
C  L.  1871,  S  6061    Since  1660  deputy  clerics  have  had  the  same  power:  7  Mich.,  8ia 

(6)  To  the  same  effect  Drew  v.  Dequindre,  ante,  p.  08;  Buddey  v.  Lowrey,  2  Mich., 
48;  Wilson  V.  Arnold,  6  Mich.,  96;  Feawnden  v.  Hill,  6  Mich.,  MS;  Wells  v.  Parker,  86 
Xidi.,  108. 

(c)  See  oases  dted  in  preceding  note. 

<d,«)   SeeMotttcomeryv.  MeiTlll,96Mioh^73: 
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H.  S.  1838,  p.  506,  the  two  first  sections  of  which  were  as 
follows : 

'^  Sec.  1.  Anj  creditor  shall  be  entitled  to  proceed  bj 
attachment  against  the  property  of  his  debtor,  ujpon  the' 
conditionSj  and  in  the  cases  following,  to  wit :  The  cred- 
itor, or  some  person  in  his  behalf,  shall  make  and  file  with 
the  derk  of  the  circuit  coort  of  any  county,  an  affidavit 
stating  that  the  defendant  against  whom  the  attachment  is. 
requested,  is  justly  indebted  to  such  creditor,  in  a  certain 
sum  therein  mentioned,  according  to  the  belief  of  the 
deponent,  and  being  more  than  one  hundred  dollars,  and 
that  the  same  is  due  upon  a  contract,"  etc;  and  further,. 
^^  that  according  to  the  belief  of  the  deponent,  either,  JFtrsty 
The  defendant  has  absconded  to  the  injury  of  his  creditors  ; 
or,  Second^  That  the  defendant  does  not  reside  in  this  state^ 
and  has  not  resided  therein  for  three  months  immediately 
preceding  the  time  of  making  the  application  for  such  attach- 
ment." 

"  Sec.  2.  Upon  the  filing  of  such  affidavit  with  him,  the 
said  clerk  shall  issue  a  writ  of  attachment,"  etc  ^  If  any  such 
writ  shall  issue  before  such  affidavit  filed  as  aforesaid,  euA 
writ  shall  he  quashedP 

The  attachment  against  Bissell  was  sued  out  September 
28, 1838,  and  was  founded  upon  an  affidavit  of  indebtment^ 
etc,  which  was  sworn  to  before  the  clerk  of  the  circuit  court, 
on  the  24th  of  the  same  month,  and  during  vacation  of  that 
court. 

The  Bevised  Statutes  of  1838  contained  no  provision,  in 
express  terms,  empowering  the  clerks  of  the  several  circuit 

courts  to  administer  oaths  or  take  affidavits. 
[500]  *0n  the  9th  of  October  following,  the  sheriff  seized 
the  premises  in  controversy  by  virtue  of  this  attach- 
ment ;  caused  the  same  to  be  appraised ;  filed  a  certified  copy 
of  the  writ,  and  a  description  of  the  premises,  and  statement 
of  the  time  when  they  were  attached,  with  the  register  of 
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deeds  pniBiiant  to  JS.  S.  1888,  p.  607,  §  5 ;  and  made  retnm 
-of  the  writ  to  the  circTiit  court 

Greeny anlt,  being,  a  creditor  of  Biflsell,  filed  his  dedamr 
tion  under  the  attachment,  as  did  also  snndiy  other  cred- 
itors. 

In  October,  1839,  Ormsby  the  original  plaihtifE  in  the 
Attachment,  and  the  other  creditors  who  had  filed  their 
declarations,  obtained  judgments  against  BisseU.  An  order 
for  the  sale  of  the  attached  premises  to  satisfy  these  judg- 
ments was  thereupon  granted  by  the  court,  by  virtue  of 
which  the  sherifE  sold  the  premises  in  controversy  to  Green- 
vault,  May  2,  1840.  On  the  expiration  of  the  equity  of 
redemption,  a  deed  of  the  premises^ was  executed  by  the 
sherifi  to  Greenvault. 

By  an  act  of  April  20, 1839,  the  first  section  of  the  chapter 
Above  referred  to  relative  to  proceedings  by  attachment,  was 
Amended  by  adding  thereto  the  following : 

^^  But  no  writ  shall  be  quashed  on  account  of  any  defect  in 
the  aflSdavit  on  which  the  same  issued :  Provided^  That  the 
plaintifi,  his  agent  or  attorney,  shall,  whenever  objection  may 
be  made,  file  such  affidavit  as  is  required  by  law: ''  8.  Z. 
1839,  p.  228,  §  86. 

At  the  April  term,  1842,  BisseU  moved  the  circuit  court  to 
«et  aside  the  attachment  and  subsequent  proceedings,  on  the 
^ound,  among  others,  that  the  affidavit  of  indebtment,  etc., 
upon  which  the  attachment  was  founded,  was  a  nullity.  The 
•court  refused  the  motion,  and  granted  leave  to  the  plaintiff  in 
attachment  to  file  a  new  affidavit;  and  the  same  was  filed 
Accordingly. 

The  president,  etc.,  of  the  Farmers  &  Mechanics' 
"^Bank  of  Michigan,  claimed  title  to  the  premises   [501] 
through  a  mortgage  executed  by  BisseU  on  the  23d 
December,  1838.    When  this  suit  was  commenced,  they  were 
in  possession  under  this  mortgage,  by  Breese,  who  was  their 
tenant. 
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It  did  not  appear  that^  at  the  time  of  the  execution  of  the 
mortgage,  the  bank  had  notioe  of  the  prooeedinga  in  attach- 
ment against  BisselL 

On  the  trial  of  the  canee,  the  jnrj  rendered  a  qpccial 
verdict,  finding  the  above  facte.  The  plaintiff  having 
moved  for  judgment  thereon,  the  presiding  judge  reserved 
tlie  qneetioDB  ari»ng  npon  this  motion  for  the  opinion  of  this 
court. 

Baker  db  MiUerd^  and  E.  Lmorence^  for  the  plaintiff,  con- 
tended : 

1.  That  the  derk  had  authority  to  take  the  affidavit 
on  which  the  attachment  was  founded,  not  only  from  the 
common  law,  which  conferred  upon  clerks  and  prothono- 
taries  the  power  of  administering  oaths ;  but  from  M.  JL 
1833,  p.  573,  §  3,  which  was  not  repealed  by  B.  S.  1838, 
p.  689,  §  3,  and  p.  697,  §  2,  not  being  repugnant  to  any  pro- 
vision of  the  latter  statutes,  and  not  having  been  revised  or 
re-enacted  by  them.  2.  That  if  the  derk  had  no  such 
authority,  the  defect  was  amendable  under  S.  JL  1839, 
p.  328,  §  36,  and  had  been  amended ;  that  the  defect  did  not 
render  the  affidavit  a  nvUity^  and  was  no  more  fatal  tiian  a 
neglect  to  state  what  the  statute  requii'es  should  be  stated, 
would  have  been.  3.  That  the  defect  in  the  affidavit  did 
not  go  to  the  jurisdiction,  but  was  mere  irregularity ;  that 
such  was  the  legislative  construction  given  by  the  amendatory 
act  of  1839 ;  and  that  the  judgment  was  valid  until  reversed, 
and  could  not  be  impeached  collaterally :  Yoorhee^  v.  Bamk 
of  United  StcUeSy  10  PeterSj  449 ;  Chrignovle  Le99ees  t>. 
[502]  Astor,  2  Rtyvoa/rd,  319 ;  ^Thompson  v.  Tolmie,  2  Id^ 
157 ;  Bcmk  of  United  States  v.  Bank  of  WatiMmg- 
tonj6Id.y8i  6  Wheat.j  109. 

T.  Bomeyny  for  the  defendants : 

The  proceeding  by  attachment  against  the  property  of  a 
non-resident,  and  without  the  service  of  personal  proeeiB  of 

483 


FIRST  CIRCmT,  JANUARY  TERM,  1847.  602 

GiMBTttiilt  «.  Fannen  A  Machantoa*  Bulk. 


outlawry,  was  unknown  to  the  common  law.  The  (tustom 
of  London  is  most  analogous  to  it ;  but  that  is  a  special  cus- 
tom, of  which  the  courts  will  not  take  judicial  notice.  It 
must  be  pleaded  specially :  1  ChiU.  Pl.y  216,  217 ;  10 
WewtworiJi^  462.  Actions  by  attachment  under  our  statute 
are  special  and  extraordinary,  and  in  the  nature  of  sum- 
mary proceedings.  The  cases  hereafter  cited  as  to  the 
rules  applicable  to  summary  proceedings  show  their  char- 
acter. 

It  is  not  material  to  inquire  whether  the  circuit  courts  of 
this  state  are  inferior  or  otherwise.  The  difference  between 
inferior  and  superior  courts  (in  regard  to  the  questions 
involved  in  this  suit)  is  that  in  the  former  there  is  no  pre- 
sumption of  jurisdiction;  in  the  latter  there  is.  Where  a 
court  of  general  jurisdiction  exercises  an  extraordinary  power, 
by  special  proceedings,  it  is,  quod  hoc,  an  inferior  court: 

4  Ph.  Ev.  h/G.dh  H.,  945,  946,  825,  826 ;  6  Peters^  119 ; 

5  P^  Cond.,  32. 

The  general  doctrine  of  the  law  is,  that  in  summary  or  spe- 
cial proceedings,  where  a  court  exercises  an  extraordinary 
jurisdiction,  under  a  special  statute,  which  prescribes  its 
couiise,  that  course  ought  to  be  strictly  pur  sited  /  otherwise 
the  proceedings  are  not  merely  vaidcMe^  but  absolutely  void. 
They  do  not  derive  their  efficacy  from  the  general  authority 
of  the  court.  The  court  can  act  only  under  the  special  lim- 
ited powers  granted  by  the  statute,  and  according  to  its  forms 
of  procedure.  See  as  to  the  doctrine  in  England :  Sex  v. 
AU  SaintSy  1  Man.  ds  Pyl,  668 ;  1  Caiop.,  26,  28, 
29;  3  Wils.y  297;  1  Com.  Big.,  720,  *721;  in  Ohio,  [503] 
1  Ohio  Cond.y  272,  377 ;  3  Id,  133, 156 ;  Wright,  567 ; 
12  Ohio,  272,  385,  667 ;  in  Indiana,  1  BlacJcf.,  35,  215,  291 , 
8  Id,  230 ;  5  Id,  275 ;  in  Connecticut,  1  Conn.,  46,  249 ;  6 
Id,  628;  3  Day,  168;  5  Id,  527;  in  Virginia,  ^  H.  dk  M., 
308 ;  in  Massachusetts,  Smith  v.  Pice,  11  Mass.,  510 ; 
Seath  V.  WeOs,  5  Pick.^  140 ;   Whitman  v.  Tyler,  8  Mass., 
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284 ;  BisseU  v.  Briggs,  9  Id.^  462 ;  in  Vermont,  2  F^,  269 ; 
3  Id.,  120 ;  in  New  York,  Borden  v.  Fiich,  15  John.,  141 ; 
MiUs  V.  Martirij  19  Id,  33,  40;  8  Cow.,  370;  Latham  v. 
Mgerton,  9  Id,  229;  11  Wend.,  647;  15  Id,  369;  Bloom 
V.  Burdick,  1  EiU,  141 ;  in  Tennessee,  2  Terg.,  484 ;  iq 
Lonisiania,  GoUins  v.  BaUeraon,  3  MiU.  Lou.,  242,  245,  and 
in  United  States  Conrts,  Wise  v.  Withers,  1  Pet.  Cond.,  552 ; 
Oriffith  V.  Fraser,  8  Id.,  7,  8,  9 ;  The  Mary,  Ibid.,  312 ; 
Parker  v.  RvMs  Lessee,  Ibid.,  273 ;.  Stead! s  Eairs  v.  Gonrse, 
2  Id.,  154 ;  Williams  v.  Peyton,  4  TFJl^i^.,  77 ;  McChmg  v. 
Ross,  5  Id,  116 ;  7%a<oA^  v.  Powell,  6  /df.,  119 ;  Rockenr 
doffv.  TayT/yr,  4  Peters,  359  ;  EtpaHe  Wood,  5  P^.  Clwrf., 
603 ;  EUioU  v.  Piersd,  1  Peters,  340;  Bank  of  Hamilton 
V.  Dudley's  Lessee,  2  Id,  498,  523 ;  Walker  v.  Turner,  5 
Pet.  Cond.,  672 ;  Shrvver^s  Lessee  v.  Lynn,  2  Howard,  59,  60. 
Were  the  proceedings  in  this  case  such  as  to  give  the  court 
jurisdiction  \  To  constitute  jurisdiction,  not  only  the  subject 
matter  must  be  within  the  general  powers  of  the  court,  but 
the  person  or  property  to  be  affected  must  be  brought 
within  the  powers  of  the  court,  by  the  service  of  legal  pro- 
cess, tamfuO/y  issited  and  properly  served.  In  this  case,  no 
affidavit  of  indebtment,  etc.,  was  filed  previous  to  the  issuing 
of  the  attachment.  The  jurat  of  the  county  derk  was  a 
nullity.  He  had  no  power  to  administer  oaths.  Such  has 
been  the  construction  given  to  the  matter  by  all  of  the  judges 

of  this  court.  Such  was  the  legislative  construction 
[504]  given  by  the  act  of  1839,  which  *empowered  the  clerk 

to  administer  an  oath.  The  filing  of  the  affidavit  is, 
by  the  statute,  a  condition  of  the  allowance  of  the  writ  The 
authorities  are  abundant  and  luminous  to  show  that  ^^  where 
the  right  of  issuing  process  depends  upon  certain  proof  beiug 
given,  in  order  to  lay  the  foundation  of  it,  or  certain  other 
pi*elimiDaries  and  indispensable  requisites  being  complied 
with,  the  want  of  such  renders  the  whole  void :"  4  Ph.  Ev.. 
by  C.<&  H,  1000,  1001,  1002 ;  1  BlacJcf.  Ind.,  35 ;  3  Id, 
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230,  and  other  cases  9upra.    The  court  had,  then,  no  jnris- 
diction  in  regard  to  the  proeeaa. 

But  it  is  said  that  the  proceedings  have  been  crniended^  bj 
filing  a  new  aflSdavit  under  8.  L.  1839,  p.  228,  §  36.  With- 
out the  statute,  it  is  dear  that  the  court  would  have  had  no 
power  to  direct  such  an  amendment :  4  Gowen^  80,  82. 
The  statute  declares  that  the  attachment  ^^  shall  not  be 
quashed  on  account  of  am/  defect  in  the  affidavit  on  which 
the  same  issued."  It  allows  a  defective  affidamt  to  be 
amended ;  but  does  not  save  the  writ  where  there  has  been 
no  affidavit.  The  paper  filed  in  this  case  was  no  affidamt ; 
therefore,  not  amendable :  Orah.  Pr.y  121, 122  ;  18  Joh/ns.y 
213.  But  if  the  statute  was  intended  to  allow  an  affidavit  to 
be  filed  where  none  had  been  filed  before,  we  deny  the 
right  of  the  legislature  to  pass  it.  Before  the  affidavit  the 
court  had  no  jurisdiction.  The  proceedings  up  to  this 
point  were  invalid.  Legislation  could  not,  by  retrospective 
enactments,  give  them  validity  even  as  between  the  original 
parties. 

But  if  the  amendment  was  rightly  allowed  as  between  the 
parties  to  the  suit  in  the  attachment  (and  it  will  be  remem- 
bered that  the  plaintiff  here  was  a  party  to  that  suit,  and  can- 
not therefore  dalm  as  a  bona  fide  purchaser),  it  cannot  affect 
the  present  defendants,  who  acquired  their  interest  in  the 
property  before  the  amendment  was  allowed :  Putr 
nam,  v.  HaUy  3  Pich.y  445 ;  WiHiama  v.  Bracketty  *8  [505] 
Mass.y  240 ;  Freevrum  v.  Pwuly  3  Oreenl.,  260 ;  6 
JSr.  Samp.,  749;  6  Vt,  97;  8  T.  B.,  153 ;  4  Ma/ule  <6  S.y 
829 ;  Mnerson  v.  Uptafiy  9  Pick.,  167 ;  15  C(mn.j  34 ;  4  Ph. 
JEfe.,  h/G.d!  H.y  1096. 

The  proceedings  in  attachment,  then,  where  defective  in  a 
matter  essential  to  the  jurisdiction  of  the  court ;  this  defect 
appears  on  their  face  ;  and  being  so  defective,  they  are  void, 
and  no  title  can  be  asserted  under  them :  4  PA.  Ev.y  Jyy  C. 
<fe  H.y  801,  826,  903;  13  PeterSy  511;  3  Howa/rdy  762;  4 
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<7w.,  457 ;  8  Id.,  370;  4  PA.  Eo.,  by  C.  dk  H.,  687,  904- 
906,  913,  1006-1012. 

2.  There  is  another  principle  which  allows  us  eyen  to 
contradict  the  record  in  this  case,  and  show,  as  against  the 
plaintiff  in  this  suit,  error  in  the  judgment  in  attachment 
(though  not  apparent  on  the  record),  which  would  defeat  the 
proceedings  on  appeal  or  writ  of  error,  even  if  it  does  not  go 
to  the  jurisdiction  of  the  court ;  and  this  whether  they  be 
Tiewed  as  ordinary  common  law  proceedings  or  not.  The 
plaintiff  in  this  suit  was  a  party  to  the  proceedings  in  attach- 
ment, and  is  not  entitled  to  the  protection  of  a  hona  fids 
purchaser :  4  Ph.  Ev.  hy  C.  ds  JET.,  990,  992,  993,  1006- 
1010,  1012;  1  Ves.,  195;  5  F^ar8,  870;  8  Id.,  128,  146; 
2  ffiU,  566,  633,  63t;  1  Cowen,  641,  645,  735.  The 
defendants  in  this  suit  were  not  parties,  nor  privies  to  the 
record  in  attachment,  and  could  not  have  brought  eiror: 
Bac.  Air.,  ''Error,''  B;  6  Com.  Big.,  445, 447;  TU.  PI.,  8, 
B.  9 ;  GraJi.  Pr.,  936 ;  8  C(yu).,  833,  838.  The  land  in 
controversy  having  been  aliened  before  verdict  or  judg- 
ment, the  estoppel  of  the  judgment  does  not  run  with  the 
land.  There  is  nothing  in  our  statutes  modifying  tibese 
common  law  rules.  The  rule  that  one  cannot  contradict  a 
record,  applies  only  to  such  as  are  parties  or  privies  to  the 
record,  and  may  bring  error.     This  is  implied  in  the  above 

cases.  See  also  4  Cowen,  457 ;  Oro.  Eliz.,  199 ; 
[506]   1  Ld.  Raym.,  669 ;  2  Salk.,  600  ;  2  ^Mod.,  808.    In 

these  cases  the  party  was  allowed  to  contradict  the 
record  by  plea  and  proof  aliunde.  Much  more  shall  he  be 
allowed  to  take  advantage  of  error  apparent. 

Whipflb,  J.,  delivered  the  opinion  of  the  court 

The  paper  purporting  to  be  an  affidavit,  filed  with  the  derk 

as  the  foundation  of  the  attachment  against  Bissell,  under 

which  the  plaintifi  claims,  was  sworn  to  before  the  clerk  of 

the  circuit  court  of  Lenawee  county,  in  vacation.    The  first 
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qneBtion  that  arises  in  the  case  is,  whether  the  derk  was 
anthorized  to  administer  the  oath,  or  take  the  affidavit. 
Whatever  may  have  been  the  powers,  in  this  respect,  of  the 
derk,  at  common  law,  during  the  term,  and  while  the  court 
was  in  actual  session,  it  is  clear  that  the  authority  to  admin* 
ister  oaths  or  take  affidavits  in  vacation  must  result  from 
some  positive  provision  of  the  statute  in  force.  No  provi- 
sion conferring  such  authority  is  to  be  found  in  the  Bevised 
Statutes  of  1838 ;  and  it  follows,  as  a  necessary  consequence, 
that  the  act  of  the  derk  in  administering  the  oath,  was  extra- 
jndidal  and  void. 

The  act  of  the  derk,  then,  being  void,  no  affidavit  was, 
in  fact,  filed  previous  to  the  issuing  of  the  writ  of  attach- 
ment 

The  next  question  to  be  determined  is,  whether  the  issuing 
of  the  writ,  without  an  affidavit,  was  also  void ;  or,  in  other 
words,  did  the  authority  to  issue  the  process  depend  upon 
the  making  and  filing  of  the  affidavit  with  the  clerk  ?  This 
question  must  be  answered  in  the  affirmative.  The  statute 
{$ee  ants,  p.  499,  §  1)  dedares,  in  express  terms,  that  the 
creditor  shall  be  entitled  to  proceed  by  attachment,  against 
his  debtor,  upon  the  condition,  that  an  affidavit,  such  as  is 
required,  be  filed  with  the  clerk ;  and  the  second  section,  in 
terms  equally  clear,  authorizes  the  clerk  to  issue  the 
writ,  upon  the  filing  of  the  affidavit.  ^The  intention  [507] 
of  the  legislature  is  manifest  from  the  language  of 
the  act  itsdf,  and  that  intention  we  are  bound  to  carry  into 
effect 

The  next  inquiry  Is,  what  was  the  legal  effect  of  issuing 
the  writ  without  making  and  filing  the  affidavit  required  by 
law,  upon  the  judgment  and  subsequent  proceedings  of  the 
dicuit  court  This  inquiry  is  answered  by  the  opinion  of 
this  court  in  the  cases  of  Palmer  v.  Oakley  (ante,  p,  433), 
Wight  V.  Warner,  1  Dougl.  Mich.,  384,  and  Clarlc  v. 
Sdhnee,  Ihid.,  390.     In  the  case  first  named,  we  recognized 
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the  nde  as  laid  down  in  the  case  of  EUioU  v.  Piersclj  1 
Peters^  340,  that  the  decision  of  a  court  which  has  acquired 
jurisdiction  of  a  cause  will  be  held  binding  until  reversed ; 
but  that  if  a  court  act  without  authority,  its  judgments  will 
be  regarded  as  nullities ;  and  that  the  jurisdiction  of  a  court 
exercising  authority  over  a  subject  matter,  may  be  inquired 
into  in  every  court  where  the  proceedings  of  the  former  are 
relied  on,  by  a  party  claiming  the  benefit  of  such  proceed- 
ings. The  rule  thus  laid  down,  is  firmly  established  by  the 
numerous  decisions  referred  to  in  that  case,  and  is  recognized 
in  all  courts,  where  the  common  law  prevails,  as  too  firmly 
settled  to  be  shaken.  Another  rule,  sustained  by  an  unbroken 
current  of  decisions  in  this  country  and  England,  is  that, 
where  a  court  is  vested  with  extraordinary  powers,  under  a 
special  statute  prescribing  its  course,  that  course  ought  to  be 
exactly  observed;  and  the  facts  which  give  jurisdiction 
ought  to  appear,  in  order  to  show  that  its  proceedings  are 
coram  judice.  These  principles  are  applicable  to  all  courts, 
whether  of  inferior  or  superior  jurisdiction ;  the  only  differ- 
ence being,  that  in  respect  to  inferior  courts,  jurisdiction 
must  appear  on  the  face  of  the  proceedings ;  while,  in  regard 
to  superior  courts,  jurisdiction  will  be  presumed,  until  the 

contrary  is  shown.  It  will  be  unnecessary,  at  this 
[508]  time,  to  recur  to  the  reasoning  ^or  authorities  by 

which  these  propositions  are  sustained,  as  the  cases 
to  which  I  have  referred  contain  not  only  a  full  exposition 
of  our  views  upon  those  propositions,  but  a  full  citation  of 
many  of  the  leading  authorities  by  which  they  are  established 
Nothing  remains  for  us  but  to  apply  the  principles  laid 
down  by  us  in  those  cases  to  the  questions  now  before  us. 
What,  then,  was  the  character  of  the  court,  and  the  nature  of 
the  jurisdiction  it  exercised  in  suits  in  attachment?  The 
circuit  court  was  a  court  of  general  common  law  jurisdiction, 
in  both  civil  and  criminal  cases.  Its  general  powers  are 
clearly  defined  by  statute.    It  was,  in  other  words,  a  court  of 
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superior  jurisdiction.  Do  proceedings  in  attachment  fall 
within  the  circle  of  the  general  powers  conferred  upon  the 
circuit  court  by  statute  ?  They  clearly  db  not.  The  juris- 
diction in  this  respect  is  special  and  extraordinary.  The 
mode  of  proceeding  is  peculiar,  and  in  derogation  of  the 
common  law.  It  is  special,  because  limited  to  cases  either  of 
absconding  or  non-resident  debtors.  It  is  extraordinary, 
because  the  process,  contrary  to  the  general  rule  recognized 
in  our  statutes,  acts  upon  the  property  and  not  the  person  of 
the.  debtor.  It  is,  in  its  nature,  a  proceeding  m  rem^  to  col- 
lect a  debt  due  from  a  debtor  to  his  creditor.  It  is  in  dero- 
gation of  the  common  law,  because  it  is  a  direct  proceeding 
to  subject  the  real  estate,  by  actual  sale,  to  the  payment  of 
debts. 

I  have  already  said  that  there  was  no  preliminary  proof 
whatever  to  authorize  the  issuing  of  the  attachment.  The 
facts  which  give  jurisdiction  do  not  appear  in  the  proceed- 
ings. In  the  absence  of  such  proof,  what,  it  may  be  asked,  is 
the  judgment  which  the  law  pronounces  upon  such  proceed- 
ings ?  There  being  no  authority  to  issue  the  process,  it  is  of 
course  void.  Being  void,  the  service  was  void ;  the 
property  attached  never  was  brought  within  *the  juris-  [509] 
diction  of  the  court,  and  the  court  had  no  authority  to 
order  its  sale.  In  short,  the  circuit  court  never  had  jurisdic- 
tion of  the  subject  matter,  because  the  facts  necessary  to  call 
that  jurisdiction  into  exercise  never  existed.  Can  a  party, 
then,  to  such  proceedings,  one  who  stood  in  the  character  of 
a  plaintifi,  so  far  as  the  prosecution  of  his  own  claim  was 
concerned,  protect  himself,  under  a  sale  made  by  virtue  of 
an  order  entered  in  the  records  of  a  court  which  never 
acquired  jurisdiction  of  the  subject  matter,  a  court  within 
whose  jurisdiction  the  property  never  was  brought!  As 
well  it  might  be  contended  that  a  judgment,  where  the  pro- 
ceedings are  in  personam^  could  be  sustained,  when  it  affir- 
matively appears  in  the  record  that  the  person  to  be  affected 
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by  the  judgment  never  was  brought  within  the  jurisdiction 
of  the  court  by  whom  it  was  rendered.  The  distinction  is 
well  defined  between  cases  where  jurisdiction  is  acquired,  and 
is  improvidently  exercised,  and  cases  where  jurisdiction  never 
was  acquired.  In  the  first  class  of  cases  the  judgment  will 
bind  until  reversed.  In  the  other,  the  judgment  is  a  mere 
nullity ;  it  is  as  though  it  had  never  been  entered.  In  the 
first  class,  the  record  cannot,  in  general,  be  impeached ;  in  the 
last,  it  may  be  impeached,  especially,  if  it  shows  on  its  face 
that  jurisdiction  was  usurped.  Acts  done  by  a  court,  without 
authority,  are  equally  as  void,  and  for  the  same  reason  as  acts 
done  without  authority  by  either  the  executive  or  legislative 
departments  of  the  government  If  either  of  these  depart- 
ments usurp  an  authority  not  conferred  by  the  constitution  or 
laws  of  the  state,  and  a  party  seeks  to  shelter  himself  under 
such  usurped  authority,  in  a  judicial  proceeding,  the  court 
before  whom  such  a  proceeding  is  pending  would  not  hesi- 
tate to  declare  all  acts  done  under  such  authority  void. 
If  not,  then  we  should  have  to  submit  quietly  to  the  well- 
merited  rebuke,  that  rights  the  most  sacred  are  no 
[510]  ^longer  guarded  and  protected  by  just  laws  enacted  by 
our  consent ;  but  are  left  to  the  tender  mercies  of  a 
man  or  set  of  men,  who,  although  acting  under  color  of 
authority,  are  mere  usurpers.  Apply  this  reasoning  to  the 
case  before  us.  The  powers  possessed  over  the  person  and 
property  of  the  citizen,  by  the  judicial  tribunals  are  as  accur- 
ately defined  as  are  the  powers  conferred  upon  the  other 
departments  of  the  government.  In  the  particular  case 
before  us,  the  circuit  court  of  Lenawee  county  was  author- 
ized, by  a  judicial  proceeding,  to  divest  one  person  of  his 
property  and  transfer  it  to  another,  under  a  certain  state  of 
facts.  The  facts,  however,  which  authorized  the  act  to  be 
done,  did  not  exist ;  nevertheless,  the  court  proceeded  to  do 
the  act,  by  which,  under  color  of  legal  proceedings,  one  man 
is  divested  of  his  estate,  and  it  is  transferred  to  another. 
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What  difference,  it  may  be  asked,  is  there  between  snch  an 
act  and  an  act  of  the  legislature  which  should  declare  that 
the  property  of  A  should  become  the  property  of  B,  No 
difference  in  principle  exists  between  the  two  cases.  In  the 
one  case,  it  would  be  regarded  as  a  bold  and  palpable  usurpa- 
tion ;  in  the  other,  the  usurpation  would  appear  less  bold, 
although  more  dangerous,  because  partially  concealed  beneath 
the  solemn  drapery  with  which  judicial  proceedings  are 
invested.  The  theory  of  our  government  contemplates  that 
its  powers  should  be  distributed,  and  administered  by  three 
departments ;  neither  of  which  should  exercise  powers  con- 
ferred upon  another.  This  principle,  so  necessary  to  the 
existence  of  free  government,  should  be  carefully  observed ; 
yet  it  is  to  be  regretted  that,  to  suit  the  emergencies  of  par- 
ticular cases,  courts  of  justice  have  sometimes  assumed  legis- 
lative powers.  Not  contented  with  expounding  the  law, 
they  have  resolved  themselves  into  legislative  bodies, 
and  made  laws  adapted  to  the  supposed  equities  of 
particular  cases.  The  opinions  of  men  are  thus 
♦substituted  for  the  will  of  the  community  expressed  [511] 
through  the  legislature.  In  the  case  before  us,  the 
legislature  have  thought  proper  to  give  the  circuit  court  juris- 
diction in  certain  cases,  and  upon  certain  conditions.  To 
call  this  jurisdiction  into  exercise,  it  must  be  shown  that  the 
conditions  upon  which  it  depended  have  been  fulfilled; 
and  where  this  jurisdiction  is  special  and  extraordinary, 
not  falling  within  the  line  which  circumscribes  the  gen- 
eral powers  of  the  court,  it  would  seem  that  the  record  itself 
should  show  affirmatively  the  existence  of  all  the  facts  neces- 
sary to  call  into  action  the  special  powers  thus  granted : 
3  Blackf.j  230. 

Much  reliance  was  placed  upon  the  case  of  Yoorheea  v. 
Bank  of  United  States,  10  PeterSj  473.  But  the  distinction 
between  that  case  and  the  one  before  us  is  so  obvious  as  to 
render  it  impossible  to  use  it  as  an  authority.     1.     In  that 
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case,  Toorhees  was  the  alienee  of  Cutter,  who  was  the 
defendant  in  the  attachment,  bj  a  conveyance  executed  lony^ 
after  the  judgment  in  attachment  Cutter,  then,  stood  in  no 
better  plight  than  Toorhees  would  have  done,  had  he 
brought  suit  against  the  bank.  2.  It  was  competent  for 
Toorhees  to  have  brought  error  upon  the  judgment,  which 
he  failed  to  do.  In  the  case  before  us,  the  defendants  could 
not  have  availed  themselves  of  this  remedy  to  reverse  the 
proceedings  below.  8.  Stanley,  under  whom  the  Bank  of 
the  United  States  purchased,  was  regarded  in  the  light  of  an 
vMUXiervt  purchaser;  whereas,  in  the  case  before  us,  the 
plaintiff  was  a  party  to  .the  proceedings  in  attachment,  and 
was  bound  to  see  that  the  court  had  jurisdiction.  The 
Supreme  Court  of  the  United  States  decided  in  that  case 
that,  from  what  appeared  on  the  face  of  the  proceedings,  it 
might  be  fairly  presumed  that  all  the  facts  necessary  to  give 
jurisdiction  to  the  court  of  common  pleas  of  Ohio    were 

shown  to  that  court  before  the  rendition  of  the  judg- 
[512]  ment  confirming  the  acts  of  the  ^auditors.     In  the 

case  before  us  nothing  is  left  to  implication.  The  ver- 
dict sets  out  all  the  proceedings,  from  which  it  manifestly 
appears  that  there  was  no  affidavit  proving  the  facts  neces- 
sary to  confer  authority  upon  the  circuit  court  to  issue  the 
process.  Whether  the  presumptions  made  in  support  of  the 
judgment  in  the  case  of  Voorhees  v.  Bank  of  United  States 
were  or  were  not  justified  by  the  facts  of  that  case,  it  is  quite 
unnecessary  to  determine.  The  fact  that  the  report  of  the 
auditors  making  the  sale  was  confirmed  by  the  court  of  com- 
mon pleas  of  Ohio  was,  in  the  opinion  of  the  Supreme 
Court  of  the  United  States,  sufficient  to  authorize  the  pre- 
sumption, that  all  the  jurisdictional  facts  were  shown; 
especially,  as  reference  was  had,  in  some  part  of  the  proceed- 
ings, to  an  affidavit,  which,  in  the  absence  of  all  other  proof, 
the  court  would  intend  was  regular,  and  in  accordance  with 
law.    It  is  to  be  remembered,  however,  that  the  controversy 
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was  between  the  alienee  of  the  defendant  jn  attachment,  who 
pnrchafied  subsequent  to  judgment,  and  innocent  third  per- 
sons, who  claimed  through  the  purchaser  at  the  sale,  bj  virtue 
of  the  judgment  in  attachment,  and  whose  purchase  was 
afterwards  confirmed  by  the  court. 

It  is  not  to  be  denied,  that  some  of  the  views  expressed  by 
Mr.  Justice  Baldwin,  touching  the  oancLusiveness  of  judg- 
ments rendered  in  attachment  causes,  differ  essentially  from 
those  expressed  by  other  judges  and  courts  of  great  respectar 
bility.  But  upon  this  point,  much  of  what  is  said  by  Judge 
Baldwin  was  not  called  for  by  the  facts  in  the  case  before 
the  court.  While,  therefore,  I  am  unable  to  perceive,  if 
the  premises  assv/msd  hy  the  Swpreme  Cowrt  were  correct^ 
why  the  judgment  of  that  court  may  not  be  sustained,  I 
desire  it  to  be  understood,  that  we  express  no  opinion  upon 
questions  which  did  not  necessarily  call  for  the  opinion  of  the 
court 

The  last  question  to  be  considered  is  as  to  the  legal 
*effect  of  the  filing  of  a  new  affidavit,  by  the  plaintiff,    [518] 
by  virtue  of  the  order  made  at  the  April  term,  1842, 
of  the  circuit  court 

First.  Was  it  competent  to  grant  the  order  %  The  act  of 
1839  provides,  that  "no  suit  shall  be  quashed  on  account 
of  any  defect  in  the  affidavit  on  which  the  same  issued: 
JProvided^  That  the  plaintiff,  his  agent  or  attorney  shall, 
whenevei*  objection  may  be  made,  file  such  affidavit  as  is 
required  by  law : "  S.  L.  1839,  p.  228,  §  36.  This  law,  it  is 
to  be  observed,  was  not  in  force  at  the  time  the  paper  pur- 
porting to  be  an  affidavit,  and  upon  which  the  attachment 
was  issued,  was  filed.  Do  the  words  of  the  act  authorize  a 
new  affidavit  to  be  filed,  where  the  original  affidavit  was  void ; 
or,  in  other  words,  where  no  affidavit  was  made  or  filed,  as 
contemplated  by  the  statute !  The  amendatory  act  speaks 
of  defects  in  the  affidcuvit  upon  which  the  writ  issued ;  from 
which  it  results,  by  necessary  implication,  that  defects  could 
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not  be  gapplied,  in  cases  where  no  affidavit  whatever  was 
filed.  It  evidently  contemplated  cases  where  affidavits  were 
filed,  but  which,  through  ignorance,  inadvertence,  or  mis- 
take, did  not  embody  all  the  facts  necessary  to  authorize  the 
issning  of  the  writ ;  but  it  conld  not  have  been  the  intention 
of  the  legislature  to  authorize  an  affidavit  to  be  filed  after 
judgment  was  rendered  and  the  property  attached  sold,  and 
thus  legalize  acts  which  were  absolutely  void.  The  lan- 
guage in  the  latter  part  of  the  act  is  conclusive  upon  this 
point.  It  authorizes  a  party  to  ^^file  such  affidavit  as  is 
required  by  law ; "  implying  that  the  original  affidavit  was 
not  such  as  was  required  by  law.  In  the  case  before  us,  if 
the  construction  contended  for  by  the  plaintiff  be  correct, 
an  affidavit  filed  three  years  after  the  rendition  of  the  judg- 
ment would  have  the  effect  of  rendering  a  proceeding  legal 
which  was   before   that  time  a  mere  nullity;   of  giving 

jurisdiction   to    a    court,    which,   at    the  time    the 
[514]   *writ  issued  and  the   judgment  was  rendered,  had 

no  jurisdiction.    Such  a  power  the  legislature  would  . 
hardly  exercise ;  and  there  is  nothing  in  the  amendatory  act 
from  which  it  can,  with  any  show  of  reason,  be  contended 
that  such  was  the  intention  of  the  legislature. 

But,  supposing  for  a  moment,  that  the  legislature  might,  in 
the  plenitude  of  its  authority,  exercise  such  a  power,  and 
that  the  act  of  1839  warrants  the  construction  contended  for 
by  the  plaintiff,  how  could  it  affect  the  rights  of  the  present 
defendants!  The  filing,  with  the  register,  of  the  writ  of 
attachment,  did  not  operate  as  constructive  notice  to  the 
defendants,  who  purchased  soon  after  the  date  of  the  writ,  or 
create  a  lien  on  the  premises,  for  the  reason  that  the  ¥mt 
itself  was  void.  To  affect  a  party  with  notice,  the  deed,  <Hr 
in  this  case  the  writ,  must  be  such  an  one  as  in  the  case  of  a 
deed,  the  law  authorizes  to  be  registered,  or  in  the  case  of  a 
writ,  it  must  be  a  writ,  the  issuing  of  which  is  authorized  by 
law.    The  special  verdict  does  not  fiad  that  the  defendanta 
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bad  achuxl  notice  of  the  pendency  of  the  proceedings  in 
attachment.  There  being,  then,  neither  actual  or  conetmc- 
tire  notice,  how  conld  the  rights  of  the  defendants  be 
^ected  by  an  order  of  the  court  made  three  years  after  they 
had  acquired  a  yalid  title  to  the  premises  ?  No  ex  parte 
legislation,  or  order  of  the  court  founded  upon  such  legisla- 
tion, could  under  the  circumstances  stated  in  the  special  ver- 
•diet,  have  the  ejffect  claimed  for  it,  viz. :  That  of  divesting 
4U1  estate  acquired  by  the  defendants  from  Bissell,  and  trans- 
ferring it  to  the  plaintijff  in  this  case. .  The  original  proceed- 
ings in  attachment,  then,  being  void,  and  no  subsequent 
legislation,  or  orders  of  the  court,  having  applied  remedies 
«uiBciently  potent  to  cure  those  proceedings  of  the  infirmi- 
ties which  beset  them,  it  follows  that  the  judgment  on  the 
■special  verdict  must  be  rendered  for  the  defendant. 

Certified  acoordm^l/y. 


«Biie  High,  Appellant.  [S15] 

TJnder  B.  0. 1888,  the  court  of  prohate  had  power  to  lasue  a  commlarion  to  take  the 
depodtloii  of  a  wltneai  to  a  wlU  resfdincreat  of  the  itate.    (a) 

^  will  of  perBonal  property,  regularly  made  according  to  the  forms  and  solemnltiee 
required  by  the  law  of  the  testator's  domlcUe  is  suffldent  to  pass  such  property 
in  eveiy  other  ooimtry  In  which  the  same  is  situate.    (6) 

DomlGlle  defined,  and  the  facts  and  circumstances  from  which  it  may  be  inferred 


The  common  law  preTails  In  this  state  as  to  wills  executed  abroad,  by  persoai 
doBsteiled  here. 

'S^  the  common  law  CTCiy  man  has  the  right  to  dispose  of  his  personal  property  by 
wHL    Bee.  4,  of  B.  8. 188S,  p.  870,  merely  confirms  that  right,    (c) 

(a)   The  power  under  C.  L.  1871,  is  unquestionable^  S  4M4,  siseg. 
Qh   Ottsd,  Bears  ▼.OottreO,  ft  Mich.««7. 
<p)   JUsm,  C.  L.  1871,  |S6S8. 
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H  ii  not,  hj  the  oommoa  law,  e— enMal  to  the  TaUdtty  of  a  will  that  it  ahoold  b» 
attested  1^  witnesMS.  and  our  statute  (B.  S.  1888,  p.  S7a  1 6;  L.  1880,  p.  S». 
S 14X  requiiinir  attestation  by  three  witnesBes  applies  ODljr  to  wills  made  within  thia 
state,    id) 


Held,  aooordinffljr,  that  a  wiU  of  personal  propeitjezecuted  abroad,  tay  a  penoa  wb» 
died  there,  but  whose  domicile  was,  at  the  time,  la  ttiis  slate,  was  valid,  Ukoqgh 
unattested  by  three  witnesses. 


In  the  absence  of  proof  to  the  contrary,  it  will  be  presumed  that  the  commiiii  law,, 
as  in  foroe  in  this  state,  prerails  in  a  foreign  oountiy.    (e) 

A  legatee  is  a  oompetent  witness  to  a  will,  libera  the  statute  renden  the  lagaey  to  a. 
witness  TOld.    SembU. 

Appeal  of  Kue  High  from  the  decree  of  the  probate  court 
of  Hacomb  county,  admitting  to  probate  a  certain  instmment 
hereinafter  set  forth,   as  the   last   will   and   testament  of 
l^athaniel    High,    deceased.      The    instrument    was    pre- 
sented for  probate  by  Joseph  C.  High,  the  princi- 
[516]   pal  ^legatee  therein  named.     The  appellant  was  the 
father  of  the  deceased. 
The  following  facts  appeared  on  the  hearing  in  tiiis  conrt  r 
Nathaniel  High,  the  testator,  was  bom  in  the  state  of  Yer- 
mont  about  the  year  1812,  and  continued  to  reside  therewith 
his  parents,  who  were  domiciled  in  that  state,  until  about 
eighteen  years  of  age,  when  he  left  the  parental  roof  and 
went  south.    He  remained  at  the  south  until  the  year  1842. 
During  his  absence,   his  parents,  two  of  his  brothers,  and 
two  sisters,  emigrated   from  Yermont  to   this  state,    the 
parents  and  one  of  the  brothers,  Joseph  C,  and  Mrs.  Mer- 
rill, one  of  the  sisters,  taking  up  their  residence  near  Mt 
Clemens,  in  Macomb  county,  where  they  have  resided  ever 
since.    The  parents  came  here  as  early  as  1832.    At  what 

• 

(d)  Idem,  a  L.  18n,  1 28». 

(e)  Same  principle  affirmed  in  Jones  t.  Palmer,  1  Doug.,  879;  Crane  ▼.  Hardy,  1 
Hich. ,  88.  But  no  presumption  will  be  made  concerning  the  statutes  ot  another  stiter 
People  ▼.  Lambert,  6  Mich.,  848;  KeimoU  t.  Ayer,  11  Mich.,  181;  EIUs  t.  MazBOo,  » 
Hich.,  186;  or  that  there  is  any  such  repngnanoy  between  our  laws  and  those  of 
another  state,  as  to  invalidate  transactions  allowed  by  our  laws:  Wothington  ▼. 
Hanna,  S8  Mich.,  681. 
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time  the  brothers  and  sisters  came  did  not  distinctly  appear, 
but  they  were  domiciled  here  in  1842,  and  had  been  for 
«ome  time  previous.  One  of  the  younger  members  of  the 
family  only  remained  in  Yermont.  Early  in  1842  the  tes- 
tator came  to  Macomb  county  for  the  purpose,  as  he  said,  of 
visiting  his  relatives,  from  whom  he  had  been  so  long  absent. 
He  was  unmarried,  and  in  feeble  health.  He  said  that  dur- 
ing most  of  his  absence  south  he  had  been  residing  on  the 
island  of  Cuba.  Capt.  Canfield,  one  of  the  witnesses,  tes- 
tified to  different  conversations  had  with  the  testator  during 
his  stay  in  Macomb  county,  in  which  he  expressed  doubts  as 
to  whether  he  should  live  long ;  said  that  he  intended  to  go 
a  sea  voyage  for  his  health ;  that  he  had  been  advised  to  do 
so  by  his  physicians ;  that  if  he  lived  to  return  he  intended 
to  make  Macomb  county  his  home;  that  his  friends  lived 
there.  On  one  occasion  he  said  that  he  had  been  negotiating 
for  the  purchase  of  a  farm  near  Mt.  Clemens,  known  as  the 
donger  farm,  but  that  he  was  then  unable  to  procure 
a  title  from  the  person  who  had  it  in  *charge ;  that  he  [517] 
must  soon  leave  on  accoimt  of  his  health,  and  that  if 
lie  was  unable  to  complete  the  purchase  before  his  departure 
he  should  leave  money  with  his  brother  Joseph  0.  to  pur- 
chase it  for  him.  He  said  he  wished  to  buy  some  land,  that 
he  might  have  a  place  to  call  his  home ;  that  he  had  been 
roaming  about  the  world,  and  could  not  tell,  when  asked, 
where  he  lived ;  he*  hardly  knew  where  he  belonged ;  he 
wanted  a  place  to  call  his  own.  At  another  time  he 
expressed  to  the  witness  a  wish  to  loan  some  money,  if  he 
could  do  so  on  good  security.  "Witness  thereupon  expressed 
a  desire  to  borrow  money  of  him,  and  offered  to  give  him 
security  on  real  estate.  Some  time  afterwards  the  testator 
came  to  witness's  house,  and  there  loaned  some  money  to  wit- 
ness, who  executed  to  him  a  mortgage  on  real  estate,  to  secure 
the  same.  During  the  transaction  of  this  business  the  testa- 
tor again  spoke  of  leaving  soon,  and  being  asked  by  whom  his 
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bnBineBS  would  be  settled  in  case  he  never  live  to  letoni,  he 
replied  by  his  brother  Joseph  O.  When  the  mortgage 
came  to  be  drawn,  he  was  asked  in  what  place  he  should 
be  described  sa  residing;  he  replied  in  Macomb  county^ 
Michigan ;  that  he  knew  of  no  other  place  where  he  lived  ; 
and  the  mortgage  was  drawn  in  pursuance  of  such  direction. 

H.  D.  Terry  testified  that  in  June^  1842,  the  testator  pro- 
posed to  him  to  purchase  the  Conger  farm,  of  which  he  had 
the  agency ;  that  he  told  the  testator  that  he  did  not  wish  to 
sell  the  farm  to  a  speculator,  and  that  the  testator  replied  that 
he  wished  to  purchase  it  to  settle  upon.  The  witness  further 
testified  that  no  bargain  was  then  concluded,  but  that  some 
months  afterwards  Joseph  0.  High  purcliased  the  farm  and 
paid  for  it. 

In  July,  1842,  the  testator  left  this  state,  and  went  to  New 
York,  from  which  port  he  sailed  on  the  20th  of  that  month^ 
on  board  of  the  ship  Plato,  William  S.  Hoyt,  master, 
bound  on  a  voyage  to  Kio  Janeiro,  and  Montevideo^ 
[618]  *in  South  America.  During  the  voyage  out,  hia 
health  declined  rapidly.  He  did  not  leave  the  ship^ 
except  for  occasional  visits  of  a  few  hours  on  shore,  at  the 
ports  last  named. 

On  the  26th  of  October,  while  the  Plato  was  lying  at 
anchor  in  the  harbor  of  Montevideo,  he  expressed  to  Captain 
Hoyt  his  consciousness  that  his  end  was  approaching,  and 
said  he  wished  to  make  his  wilL  He  requested  the  captain  to 
write  it,  as  he  should  dictate,  he  being  too  feeble  to  write 
himself.  This  was  about  one  o'clock  p.  m.,  and  in  the  cabin 
of  the  Plato.  Captain  Hoyt  proceeded  to  comply  with  the 
request,  and  wrote  the  following,  as  it  was  dictated  to  him  by 
said  Nathaniel : 

Dear  Brother  Joseph  C.  Sigh: 

DsAs  Bbothsb — It  has  become  my  painful  duly  to  eaU 
upon  Capt.  W.  S.  Hoyt  to  inf  onu  my  distant  relations  of  my 
dying  request ;  and  it  is  owing  to  the  kind  and  brotherly 
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treatment  I  haye  received  from  Capt.  Hoyt,  that  I  am  not 
now  in  my  grave ;  and  I  request  him  to  notify  you  of  my 
last  wishes.  I  wish  yon,  my  brother  Joseph,  to  make  use  of 
the  money  I  left  with  you  as  your  own.  I  give  and  grant  it 
to  you.  And  my  watch  I  leave  to  Mary  Ann,  your  wife. 
Dear  brother,  I  began  the  voyage  in  the  hopes  of  obtaining 
my  health,  and  after  all  the  kind  and  friendly  attention  I 
could  receive  on  the  passage,  I  arrived  safe  at  Sio  Janeiro. 
There  I  went  on  shore,  but  finding  the  climate  wet,  and  the 
prospect  all  against  me,  I  concluded  to  remain  with  Capt. 
Hoyt,  and  go  farther  south.  And  now  at  this  place, 
although  all  has  been  done  for  me  possible,  I  am  fast  falling 
away ;  and  I  still  remain  with  Capt.  Hoyt,  for  I  should  soon 
die  on  shore,  and  have  all  the  attention  I  can  ask  or  wish.  I 
had  a  doctor  at  Eio,  and  he  told  me  he  could  do  nothing  for 
xne ;  and  I  have  had  a  doctor  here,  and  he  ordered  me  to 
remain  on  board  the  ship,  saying  that  I  would  get  no 
attention  *on  shore,  and  the  expenses  are  very  high.  [519] 
Dear  brother,  Capt.  Hoyt  has  done  all  for  me  that  any 
man  could  do,  and  I  am  happy  to  know  that  you  will  feel 
satisfied  that  I  found  a  friend  in  my  last  and  trying  moments. 
Captain  Hoyt  has  given  me  friendly  and  Christian  counsel, 
and  I  hope  I  have  profited  by  it,  and  am  prepared  to  meet 
m.y  Saviour  in  the  world  above,  where  all  is  peace  and  rest. 
I  know  that  I  have  been  a  great  sinner,  and  I  look  to  Christ 
for  pardon  and  acceptance.  I  have  long  been  thoughtless, 
but  now  I  feel  there  is  no  hope  but  in  Christ.  Oh,  take 
warning  from  me,  and  turn  to  God,  who  will  abundantly 
pardon.  Oh,  give  my  dying  words  to  all  that  are  dear,  and  tell 
them  to  turn  to  Christ.  And,  my  dear  brother,  put  not  off 
the  evil  day  until  it  be  too  late.  Oh,  comfort  my  dear  and 
aged  father,  and  see  that  he  does  not  want  for  anything 
during  life.  Tell  him  I  thought  of  him  until  the  last.  And 
now,  dear  brother,  I  have  given  all  things  into  the  charge  of 
Oapt.  Hoyt — ^my  papers  and  all  my  effects — to  do  and  act  as  he 
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thinks  best.  *  My  note  of  $3,410,  due  to  me  in  Onba,  I  have 
lent  to  Capt.  Hoyt  for  two  years  from  the  date  of  the  note,  if 
he  will  collect  it,  for  his  great  kindness  to  me  during  the 
time  I  have  been  with  him,  and  in  all  my  illness,  and  wish 
yon  to  take  his  note  for  tiie  same.  And  now,  dear  brother, 
I  bid  you  f  arewelL" 

(Signed)  Nathaitibl  Hioh. 

WUne&8  to  siffning:    Wil  8.  Horr. 

The  drawing  up  of  this  instrument  occupied  about  two 
hours,  and  when  it  was  finished,  Oapt.  Hoyt  read  it  oyer  to 
said  Nathaniel,  who  signed  it,  declaring  at  the  time  that  it 
was  his  last  will.  Oapt.  Hoyt  at  the  same  time  subscribed 
his  name  thereto  as  a  witness.  Although  said  Nathaniel  was 
on  the  verge  of  the  grave,  and  very  feeble,  his  mind  was 
sound  and  healthy.    He  expired  at  one  o'clock  of  the  next 

morning. 
[520]       *It  further  appeared  that  the  testator  left  in  the  pos- 
session of  his  sister  in  this  state,  a  large  trunk  contain- 
ing his  clothing,  which  remained  in  her  possession  imtil 
after  his  death. 

Si  T.  Backus^  for  the  appellant 

jff.  2>.  Terryy  and  James  F.  Joy^  contra. 

Wnsro,  J.,  delivered  the  opinion  of  the  court 
The  proof  of  the  instrument  claimed  to  be  the  will  of 
Nathaniel  High,  and  indeed  the  only  testimony  as  to  any  of 
the  facts  in  this  case  which  transpired  on  board  the  ship 
Plato,  is  contained  in  the  deposition  of  Oapt.  Hoyt,  taken  in 
New  York,  under  a  commission  issued  by  the  judge  of  pro- 
bate. In  the  course  of  the  hearing  in  this  court,  objection 
was  made  to  the  reading  of  this  deposition,  on  the  ground 
that  the  court  of  probate  had  no  power  to  issue  a  commission 
to  take  the  testimony  of  a  witness  residing  out  of  the  state. 
On  a  hasty  glance  at  the  statute  we  overruled  the  objection. 
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und  permitted  the  deposition  to  be  read,  reserving  the  qnes* 
tion  of  its  admissibility,  however,  for  farther  examination. 
The  consideration  we  have  since  given  to  this  point  has  con- 
fined ns  in  the  views  expressed  on  the  hearing. 

R.  S.  1838,  p.  435,  §  28,  provides  that  ^^  the  deposition  of 
any  witness  withont  the  state  may  be  taken  under  a  commis- 
43ion,  issned  to  on<B  or  more  competent  persons,  in  any  state  or 
country,  by  the  oovH  in  which  the  cause  is  pending,"  etc. 
Sec.  30  provides  that  ^  the  cowrie  may  make  rules  as  to  the 
issuing  of  commissions,"  etc  Sec.  6  of  the  statute  relative 
to  probate  courts  {R.  S.  1838,  p.  385)  provides  that  ^^  the 
several  judges  of  probate  shall,  from  time  to  time,  make 
rules  for  regulating  the  practice,  and  conducting  the  business 
in  their  respective  courts,  in  all  cases  not  expressly 
provided  for  by  law ;"  under  which  *8ection  the  court  [521] 
of  probate  of  Macomb  county  had  adopted  rules  con- 
cerning the  whole  subject  of  taking  depositions  of  witnesses 
TesidiQg  without  the  state.  Sec.  7  of  the  same  statute  author- 
izes the  judge  of  probate  for  each  county  to  "  make  and  issue 
all  warrants  and  processes  that  may  be  necessary  or  proper  to 
carry  into  effect  the  powers  granted  to  him,"  etc.  The  sec- 
tion last  quoted  was  borrowed  from  the  statutes  of  Massachu- 
setts. In  adopting  it,  we  must  be  considered  as  adopting 
also  the  construction  which  the  courts  of  that  state  had  pre- 
viously given  to  it ;  and  in  Ainory  v.  I^eUows,  5  Ifaaa.y  222, 
the  Supreme  Court  of  that  state  held,  that  this  provision 
authorized  the  judge  of  probate  to  issue  a  commission  to 
take  the  deposition  of  a  witness  to  a  will  residing  out  of  the 
state.  Even  if  the  language  of  the  seventh  section  was  not 
sufficiently  broad  to  confer  upon  the  probate  court  the  power 
to  issue  a  commission,  we  are  inclined  to  think  it  might  be 
derived  from  the  other  provisions  of  the  statute  above 
quoted.* 

*8ee  B.  8. 1840,  p.  874, 1 11,  oonf  erring  the  power  in  ezpran  termi. 
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It  18  contended  on  the  part  of  the  appellant  that  the 
instrument  admitted  to  probate  by  the  court  below  is  not  a 
will.    We  do  not  think  this  objection  is  well  taken. 

It  is  not  necessary  that  any  particuLir  form  of  words  should 
be  used  to  make  a  will.  Lord  Hardwicke  says,  in  3  Atk,j 
163,  that  '^  there  is  nothing  which  requires  so  little  solenmity 
as  the  making  of  a  will  of  personal  estate,  according  to  the 
ecclesiastical  laws  of  England ;  for  there  is  scarce  any  paper 
that  they  will  not  admit  as  such."  Judge  Story  says,  also, 
that  to  constitute  such  an  instrument,  all  that  is  necessary  is, 
that  ^^it  should  clearly  appear  to  be  the  intention  of  the  party 
to  have  it  operate  after  his  death,  and  not  before :  8  Zoto 
JSeportery  118.    See  also  1  Paige^  368 ;   WiU.  an  Ex.^  58 ;  1 

Johns.  Ch.y  153. 
[522]  *The  instrument  in  question  here  was  drawn  up,  at 
the  request  of  a  person  lying  at  the  point  of  death,  as 
his  wilL  It  purports  on  its  face  to  be  his  will — ^his  last  wilL 
It  contains  a  bequest  of  aU  his  property,  and  a  parting  fare- 
well  to  his  distant  relatives.  He  executed  it  as  his  will,  in 
the  presence  of  a  witness,  who  attested  its  execution.  He 
died  in  a  few  hours  afterwards.  What  element  of  a  will  was 
wanting  here  ?    See  authorities  before  cited. 

Another  ground  taken  by  the  appellant  is,  that  the  instru- 
ment in  question  is  not  executed  with  the  requisite  formal- 
ities to  entitle  it  to  probate  in  the  courts  of  this  state. 

It  may  be  laid  down  as  a  general  rule,  though  subject  to 
some  exceptions,  that  the  law  of  the  owner's  domicile  deter- 
mines the  validity  of  every  transfer,  alienation,  or  disposi- 
tion of  personal  property,  made  by  the  owner,  whether  it  be 
inter  vwos  or  post  mortem :  Story's  Confi.  LomSy  %  383 ; 
HoUomh  V.  PhdpSy  16  Cbn».,  132.  And  it  is  now  well 
settled,  both  in  England  and  in  this  country,  that  a  will  of 
personal  property,  regularly  made  according  to  the  forms  and 
solemnities  required  by  the  law  of  the  testator's  domicile,  is 
sufficient  to  pass  such  property,  in  every  other  country  in 
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which  it  ifi  situate :  Ibid.,  §§  465,  468 ;  Deaeabaia  v.  Ber- 
guierSf  1  Bifmey,  836 ;  Solmea  v.  Bemaeriy  4  Johns.  C7i., 
460,  469;  Ha/roeyv.  Richaa^ds^  1  Mason^  381,  wnd  cases 
citedy  p.  408,  note ;  Dixon^s  JEx^rs  v.  Ramswtfs  Esfrs^  3 
OranoAy  319 ;  De  Sdbry  v.  De  Ladatre^  2  Hcmtt.  and  JoJms.j 
193,  224 ;  4  Ha^g.  JEb.y  346, 354 ;  Encydopedia  Americana, 
Tit.  Domicile;  OratUm  v.  Appleton,  8  Za/io  Reporter,  116. 

It  becomefi  necessary,  then,  to  ascertain  what  was  the 
domicile  of  Kathaniel  High,  who  executed  the  instrument  in 
question,  at  the  time  of  its  execution,  and  of  his  deatL  The 
inquiry,  it  should  be  borne  in  mind,  is  as  to  his  national 
domicile — ^the  domicile,  by  the  law  of  which,  the  succession 
to  his  personal  estate  is  to  be  governed. 

*It  may  be  laid  down  as  a  settled  maxim  that  eyery  [523] 
man  must  have  such  a  national  domicile  somewhere. 
It  is  equally  well  settled  that  no  person  can  have  more  than 
one  such  domicile,  at  one  and  the  same  time :  Sam^rviUe  v. 
SomermUe,  5  Ves.^  786.  It  follows  from  these  maxims,  that 
a  man  retains  his  domicile  of  origin  until  he  changes  it,  by 
acquiring  another ;  and  so  each  successive  domicile  continues, 
until  changed  by  acquiring  another.  And  it  is  equally  obvi- 
ous that  the  acquisition  of  a  new  domicile  does,  at  the 
same  instant,  terminate  the  preceding  one:  Thomdihe  v. 
City  of  Boston,  1  Mete.,  245. 

Domicile  has  been  defined  to  be  the  place  where  a  person 
has  his  true,  fixed,  permanent  home,  and  principal  establish- 
ment, and  to  which,  whenever  he  is  absent,  he  has  the  inten- 
tion of  returning  {ani/rmis  revertendi) :  JBkc.  Am^er.,  aH. 
Domicile}  Story* s  Conjl.  Lanos,  §  41.  It  has  been  otherwise 
defined  to  be  the  habitation  fixed  in  any  place  without  any 
present  intention  of  removing  therefrom :  Story* s  Conjl. 
Lauoa,  %  43 ;  Pv/tnam  v.  Johnson,  10  Mass.,  488.  It  is 
always  that  place  which  has  more  of  the  qualities  of  a  princi- 
pal or  permanent  residence,  and  more  pretensions  to  be  con- 
sidered as  such,  than  any  other  place.     Two  things,  it  is  said, 
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mnBt  concur  to  constitute  domicile.  First,  residence,  which 
however  is  not  indispensable  to  retain  domicile  after  it  has 
been  once  acquired ;  and,  secondly,  intention  of  making  it 
the  home  of  the  party :  Stary^s  Confl.  ZawSy  §  44.  The 
question  of  domicile,  is  then,  a  question  of  fact  and  intent, 
and  if  these  elements  are  found,  the  reference  of  the  domicile 
to  one  place  or  another  depends  upon  the  comparative  weight 
of  the  circumstances.  In  the  language  of  the  chief  justice, 
in  AUngton  v.  North  JBridgewatery  23  Pick.,  178,  "it 
depends,  not  upon  proving  particular  facts,  but  whether  all 
the  facts  and  circumstances  taken  together,  tending  to  show 
«  that  a  man  has  his  home  or  domicile  in  one  place,  over- 
[524]  balance  all  the  *like  proofs  tending  to  establish  it  in 
another.  See  also,  Ths  V&nua,  3  PeL  Cond.^  115 ; 
Starjfa  C<ynfl.  JLa/vos^  pp.  44,  46  ;  Enc.  Amer.y  Domicile;  3 
ITagg.  Ecolea.j  172 ;  Lymam.  v.  Fishy  17  P«?*.,  234 ;  Thorn- 
dike  V.  OUy  of  Boston,  1  Mete.,  242,  245. 

It  appears  from  the  evidence  in  this  case,  that  the  testator 
was  bom  in  Vermont,  about  the  year  1812,  where  he  con- 
tinued to  reside  with  his  parents,  who  were  domiciled  there, 
until  he  went  south  some  time  prior  to  1832,  and  before  he 
had  attained  the  age  of  twenty-one.  Vermont,  then,  was 
the  domicile  of  his  birth  or  nativity  {Story* a  Confl.  LavM^ 
§  46)  ;  and  it  continued  to  be  his  domicile  until  he  acquired 
another,  which  he  could  not  do  until  he  arrived  at  full  age, 
and  became  a  person  sui  juris :  1  Bianey,  352  ;  Encyc, 
Amer.y  614.  He  acquired  no  other  domicile  until  he  went 
south.  He  remained  at  the  south  until  1842,  when  he  came 
to  this  state.  Where  he  was  during  all  this  time  does  not 
appear,  but  for  several  years  previous  to  his  return  to  this 
country,  he  appears  to  have  been  on  the  island  of  Ouba ;  and 
from  all  the  facts  in  the  case  it  is  fair  to  presume  that  he  was 
in  business  there:  He  had  accumulated  some  property,  and 
had  debts  due  him  there.  During  his  absence,  he  does  not 
appear  to  have  had  any  fixed  residence  elsewhere.    After  his 
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return  to  this  coimtry  he  said  that  he  had  been  roaming  about 
the  world,  and  could  not  tell  when  asked  where  he  lived ; 
that  he  had  then  just  come  to  this  country  to  visit  his  friends. 
He  had  remained  unmarried.  Whether,  when  he  left  the 
parental  roof,  it  was  with  the  intention  of  again  returning  to 
the  United  States,  does  not  appear.  Did  he,  during  his  absence, 
lose  his  domicile  in  Yermont,  and  acquire  a  new  one  in  Cuba  ? 
"If,"  saj^s  Judge  Story,  "  a  person  has  actually  removed  to 
another  place,  with  the  intention  of  remaining  there  for  an 
indefinite  time,  and  as  a  place  of  fixed  present  domicile, 
it  becomes  his  place  of  ^domicile,  notwithstanding  he  [525] 
may  entertain  a  floating  intention  to  return  at  some 
future  period:"  Conjl.  La/U38y  §  46.  Again,  "if  a  man  is 
unmarried,  that  is  generally  deemed  the  place  of  his  domicile 
where  he  transacts  his  business,  exercises  his  profession,  and 
assumes  and  exercises  municipal  duties  and  privileges:" 
7We?.,  §  47.  In  view  of  these  principles,  I  think  it  may  be 
fairly  concluded,  from  the  facts  in  this  case,  that  during  his 
absence  at  the  south  the  testator  abandoned  his  domicile  in 
Vermont,  and  acquired  a  new  one  in  Cuba. 

Did  the  testator  afterwards  abandon  this  domicile  and 
acquire  a  new  one  in  this  state  {  It  seems  probable  that, 
before  leaving  Cuba,  he  had  sold  his  property  and  closed  his 
business  there.  He  seems  to  have  left  there  without  any 
fixed  intention  as  to  his  future  domicile,  or,  perhaps,  with  the 
intention  of  returning,  and  to  have  come  to  this  state  on  a 
visit  to  his  parents  and  other  relatives  who  resided  here.  He 
stated  to  Capt.  Canfield  that  this  was  the  object  of  his  com- 
ing here.  He  remained  here  several  months,  residing  with 
his  relatives.  While  here  he  seems  to  have  formed  and  fre- 
quently expressed  a  determination  to  make  this  his  home  :  1 
Mete.,  244 ;  7  Id,,  201 ;  17  Pick.,  234.  He  was  enfeebled 
by  disease,  and  was  without  family  ties  elsewhere.  The  love 
of  kindred,  which  would  naturally  operate  most  strongly  upon 
a  person  in  his  situation,  drew  him  here.     His  acts  while 
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here,  aa  well  as  his  declarations,  evinced  an  intention  to  make 
this  his  home.  He  negotiated  for  the  purchase  of  a  farm, 
not,  as  he  said,  on  speculation,  but  to  settle  upon ;  that  he 
might  have  a  place  to  call  his  own — ^his  home.  He  loaned 
money  on  bond  and  mortgage,  and  bj  his  own  direction  was 
described  in  the  mortgage  as  residing  here.  It  is  needless  to 
recapitulate  here  all  the  evidence  on  this  point,  as  it  will  be 

found  in  the  preceding  statement  of  the  case.  But 
[526]   we  think  that  all  the  facts  taken  together,  *show 

clearlj,  that  he  abandoned  his  domicile  in  Cuba 
and  acquired  a  new  one  in  this  state.  He  certainly 
had  abandoned  his  domicile  in  Cuba.  As  we  have  seen, 
he  must,  at  the  same  time,  have  acquired  a  new  one 
somewhere  else.  What  other  place  than  Macomb  counfy 
could  have  been  his  new  domicile  f  Did  not  AEacomb  county 
most  clearly  have  more  of  the  qualities  of  his  fixed  and  per- 
manent residence  than  any  other  place  !  See  The  Venus^  3 
Pet.  Cond.^  115 ;  End.  Amer.^  Domicile  ;  3  Hogg.  JSedes., 
172 ;  CufUn  v.  Gladding^  4  Mason,  308  ;  JEt  parte  Wrigby^ 
8  Wend.y  134 ;  3  Vesey,  202 ;  2  Pet.  Oond.,  600. 

It  remains  to  inquire  whether  this  state  continued  to  be  the 
testator's  domicile  xmtil  his  death.  As  to  this  I  think  there 
can  be  no  doubt.  The  testator  left  this  state  in  July,  184S, 
and  proceeding  directly  to  Ifew  York,  he  took  passage  on 
board  of  the  ship  Plato,  bound  for  Bio  Janeiro  and  Monte- 
video, South  America.  He  remained  on  board  of  the  ship, 
with  the  exception  of  occasional  visits  of  a  few  hours  on 
shore,  while  she  was  in  port,  until  his  death,  in  the  harbor  of 
Montevideo.  The  testimony  shows  that  this  voyage  was 
undertaken  by  the  advice  of  his  physician,  for  the  sole  pur- 
pose of  regaining  his  health ;  that  he  considered  his  recovery 
doubtful ;  but  that  if  he  lived,  he  intended  to  return  to 
Macomb.  Judge  Story  says  that,  ^'in  many  cases,  actual 
residence  is  not  indispensable  to  retain  a  domicile,  after  it  has 
been  once  acquired ;  but  it  is  retained,  oai^imo  eoloj  by  the 
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mere  intention  not  to  change  it  If,  therefore,  a  person  leave 
his  home  for  temporary  purposes,  but  with  an  intention  to 
retnm  to  it,  this  change  of  place  is  not  in  law  a  change  of 
domicile.  Thus,  if  a  person  go  on  a  voyage  to  sea,  or  to  a 
foreign  country,  for  hedUJiy  or  pleasure,  or  business  of  a  tem- 
porary nature,  with  an  intention  to  return,  such  transitory 
residence  does  not  constitute  a  new  domicile,  or  amount 
to  an  abandonment  *of  the  old  one :"  Story* 8  Confi.  [527] 
Z.,  §  44.  Our  conclusion,  then,  is  that  at  the  time  of 
the  testator's  death  his  domicile  was  in  this  state. 

We  have  before  seen  that  the  law  of  the  testator's  domicile 
governs  as  to  the  formalities  required  in  the  execution  of  a 
wilL  It  remains,  then,  to  inquire  whether  the  instrument  in 
question  here  was  executed  with  the  formalities  required  by 
the  law  of  this  state  % 

It  is  urged  that  its  execution  should  have  been  attested  by 
three  subscribing  witnesses. 

By  the  common  law,  every  man  has  the  right  to  dispose 
by  will,  of  his  personal  property ;  and  this  right  existed 
from  the  earliest  period:  WM.  on  ExWa^  103;  2  Bl. 
Cam.,  492. 

This  right  is  confirmed  by  §  4,  of  Ch.  1,  p.  270,  of  R.  S. 
ISSS,*^  which  provides,  "  that  any  person,  of  full  age  and 
sound  mind,  may,  by  his  last  will  and  testament,  in  writing, 
bequeath  and  dispose  of  all  his  personal  estate  remaining  at 
his  decease,  and  all  his  right  thereto  and  interest  therein." 
The  fifth  section  of  the  same  chapter,  as  amended  by  the  act 
of  1839  {S.  L.  1839,  jp.  220,  §  14),  contains  the  only  statutory 
provision  relative  to  the  attestation  of  wills.  It  is  as  follows : 
'^  No  will,  except,"  etc.,  ^^  shall  be  effectual  to  pass  any  estate, 
whether  real  or  personal,  nor  to  change,  or  in  any  way  to 
effect  the  same,  unless  it  be  in  writing,  and  signed  by  the  tes- 
tator, or  by  some  person  in  his  presence  and  by  his  express 
direction,  and  attested  and  subscribed  in  the  presence  of  the 


•Bd-enactad  by  B.  &  1840,  p.  S7M  4. 


527  CASES  IN  THE  SUPREME  COURT. 


Bae  HIc^  AppeUuil 


testator,  by  three  or   more  competent  witnesses,  ^  made 
toithin  this  sUUe.^^* 

The  section  last  quoted,  is,  in  express  terms,  limited  in  ita 
application  to  wills  execnted  within  this  state.    It  cannot, 
without  violence  to  its  language,  be  applied  to  the 
[528]   instrument  *in  question,  which  was  executed  at  Mon- 
tevideo, South  America. 
The  statute,  then,  confirms  the  previously  existing  common 
law  right  of  every  person  to  dispose  of  his  property  by  wilL 
It  prescribes  the    formalities  with    which  wills  must  be 
executed  when  made  within  the  state  ;  but  as  to  wills  executed 
abroad,  by  parties  domiciled  here,  and  which  we  have  already 
seen  are  governed  by  the  laws  of  this  state,  it  is  silent.    What, 
then,  is  the  law  of  this  state  as  to  such  wiUs  t    We  answer 
the  common  law,  which  is  in  force  here  except  so  far  as  it  ia 
repugnant  to,    or  inconsistent  with,   our    constitution    or 
statutes-t    Now,  by  the  common  law,  it  is  not  essential  to 
the  validity  of  a  will  that  it  should  be  attested  by  witnesses : 
Win.    on   EafrSj   50.      The  instrument    in    question  waa 
executed  with  all  the  formalities  which  that  law  requires. 
The  conclusion  seems  inevitable,  then,  that  it  was  a  valid 
will,  properly  executed,  and  that  it  is  entitled  to  probate. 

We  are  aware  that  it  follows  as  a  consequence  of  the  view 
we  have  taken  of  the  law  of  this  state,  that  the  most  exten- 
sive estates,  whether  real  or  personal,  may  be  devised  by  will 
executed  without  the  state,  by  a  party  domiciled  here,  without 
any  attestation  whatever,  and  that  this  seems  inconsistent  with 
the  policy  of  the  statute  which  requires  all  wills  executed 
within  the  state  to  be  attested  by  three  witnesses.  But  the 
statute  is  clear  and  explicit  in  its  language  ;  it  requires  attes- 
tation only,  provided  the  will  is  executed  within  the  state; 
and  it  would  be  an  unwarrantable  act  of  judicial  legislation 
to  construe  it  so  as  to  apply  to  wills  executed  abroad* 
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On  the  argument,  the  connsel  for  the  appellee  asked 
whether,  even  if  the  evidence  had  not  clearly  established  the 
fact  of  the  testator's  domicile  in  this  state,  it  being 
shown  *that  he  did  not  reside  either  in  Vermont  or  [529] 
Cuba ;  that,  in  the  language  of  Justice  Washington, 
he  had  turned  his  back  upon  both  of  these  places ;  and  that 
he  was  at  Montevideo  only  for  a  special  purpose,  for  a  few 
days,  and  by  compulsion ;  this  court  could  presume  that  he 
had  a  domicile  somewhere  abroad,  and  that  by  the  law  of  that 
domicile  such  a  will  was  not  valid  ?  We  think  not :  8  Corm.y 
254 ;  7  Pick,^  94 ;  4  Masa.y  593.  Under  such  circumstances, 
it  being  shown  that  the  will  was  made  out  of  the  state,  that 
it  was  found  in  the  possession  of  a  brother  here,  that  it  does 
not  contravene  our  statute,  but  is  duly  executed  under  our 
laws,  does  not  that  prima  facie  entitle  it  to  probate  ?  In 
the  absence  of  any  proof  we  think  it  will  be  presumed  that 
.  the  common  law  prevails  where  the  will  was  made :  Jones 
V.  Palmer,  1  Doug,  Mich.,  379 ;  4  PA.  Ev.  lyy  C.  &  H,, 
1126 ;  1  C(ya)m,  108  ;  10  Wmd.,  75 ;  1  Harr.  cfe  Johns.,  710. 
It  was  contended  on  the  trial,  that  Captain  Hoyt  was  not 
a  competent  witness  to  the  will,  because  he  was  a  legatee. 
The  testator,  before  his  death,  delivered  the  note  due  to 
him  in  Cuba,  to  Captain  Hoyt,  giving  him  the  use  of  it, 
for  two  years,  in  case  he  would  collect  it,  as  a  compensation 
for  his  care  and  kindness.  The  fact  that  he  had  done  so, 
is  stated  in  the  will ;  but  we  do  not  think  that  this  made 
Captain  Hoyt  a  legatee,  or  that  he  derived  any  interest  under 
the  will.  Besides,  by  our  statute,  a  legacy  to  a  witness  is 
void :  R.  S.  1838,  ^.  271,  §  7.*  Where  such  is  the  case,  a 
witness  is  competent :  2  Bl.  Com,,  377 ;  4  Cow.  <&  H.  Ph. 
Ev.,  1342. 

We  are  of  opinion  that  the  will  in  question  should  be 
admitted  to  probate. 

•See  B.S.  1846.  p.  ^$7. 
Vou  n.  83  818 
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Town  ▼.  The  Bank  of  Biver  Baisin,  Charles  IToble,  Hany 
V.  Man«  Lewis  A.  Hall,  and  Henry  N.  Walker,  Attorney* 
QeneraL 

Where  the  directon  of  an  InaolTent  bank,  with  the  assent  of  a  majority,  thongh  wtth- 
out  the  knowledge  of  aome  of  its  stockholders,  assigned  all  the  ooiporate  prop- 
erty to  trustees  for  the  payment  of  the  debts  of  the  bank,  preferring  partJcnlar 
creditors,  it  w<u  held,  that  the  assignment  was  valid  at  common  law,  and  waa  not 
in  contravention  of  the  policy  of  the  statutes  of  this  state,    (a) 

n  $eem$  that  such  an  assignment  does  not,  per  se,  operate  as  a  diasolutkm  of  the  cor- 
poration, or  surrender  of  its  franchises;  and  that  the  power  to  make  sodi  an 
assignment,  though  not  conferred  by  Its  charter,  is  inddent  to  the  general  poweii 
conferred  upon  banking  corpormtiona. 

The  acts  providing  for  proceedings  in  chanoeiy  against  corporations  CBw  I*.  1887, 
p.  806),  and  for  the  voluntary  dissolution  of  oorporatioos  (S.  1*.  1888,  p.  M),  are  not 
in  the  nature  of  statutes  ef  bankruptpy  applicable  to  oorporationa. 

Appeal  from  chancery. 

The  act  of  the  legislative  conucil  of  the  late  territory  of 
Michigan,  to  incorporate  "  The  President,  Directors  and  Com- 
pany of  the  Bank  of  Kiver  Baisin,"  took  effect  on  the  29th 
of  June,  1832,  and  conferred  npon  the  persons  who  shonld 
become  stockholders  of  the  bank  corporate  capacity,  with 
the  usual  powers  incident  to  banking  incorporations. 

Soon  afterwards,  the  bank  was  organized  under  the  pro- 
visions of  this  charter,  and  commenced  doing  ordinary  bank- 
ing business,  which  it  continued  to  do,  with  the  exception  of 
suspensions  and  interruptions  which  occurred  between 
[531]  1838  and  1842,  until  about  the  ISth  of  *May,  1846, 
when  it  became  wholly  unable  to  meet  its  engagementSi 
and  was  compelled  to  suspend  specie  payments,  and  to  cease 


(a)   See  Bank  Commissioners  v.  Bank  ol  Brest,  Harr.  Oh.,  108,  affirming  the  powsf 
to  make  such  an  assignment,  but  holding  that  it  must  be  authorised  by  the 
holders. 
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from  doing  buBiness  as  a  bank,  and  remained  in  that  condi- 
tion nntil  the  time  of  the  filing  of  the  bill  in  this  case. 

On  the  said  15th  of  May,  the  president  and  directors  of  the 
bank,  without  the  knowledge  or  assent  of  some  of  its  stock* 
holders,  but  with  the  approbation  of  a  majority  in  interest 
of  them,  executed,  in  the  name  of  the  corporation,  a  deed  of 
■assignment,  by  which  all  the  corporate  property  and  eflEects 
were  conveyed  to  Charles  Noble,  Lewis  Hall  andT  Harry  V. 
Man,  in  tncst,  for  the  purposes  following,  to  wit :  to  be 
•collected  and  sold,  as  the  case  and  the  interest  of  the  credi- 
tors of  the  bank  might  require,  and  converted  into  money,  as 
speedily  as  might  be,  for  the  payment  and  satisfaction,  first, 
•of  the  debts  due  from  the  bank  to  sundry  preferred  creditors, 
in  the  order  of  their  classification  in  the  assignment ;  and 
then  for  the  payment,  ratably,  of  all  the  other  debts  and 
liabilities  of  the  bank.  And  finally,  the  assignment  provided 
that  if  any  surplus  should  remain  in  the  hands  of  the 
assignees,  after  paying  all  the  debts  and  liabilities  of  the 
bank,  and  the  expenses  of  the  trust,  the  same  should  be  dis- 
tributed among  .the  stockholders  of  the  bank  according  to 
their  respective  amounts  of  stock.  The  assignees  accepted, 
^nd  proceeded  to  execute  the  trust. 

In  October,  1846,  Reuben  Town,  a  creditor  of  the  bank, 
holding  its  bills  to  the  amount  of  $235,  which  had  been  pre- 
sented to  4;he  bank  for  payment  and  payment  refused,  filed 
the  bill  in  this  case,  against  the  bank,  and  the  said  Noble, 
Hall  and  Man,  its  assignees,  and  also  against  the  attorney- 
general,  alleging  the  above  facts,  among  others,  and  praying 
for  an  injunction  restraining  the  bank  from  further  exercis- 
ing corporate  rights,  privileges,  or  franchises,  etc.,  and 
fiaid  assignees  from  all  further  proceedings  *under  said  [632] 
assignment;  and  also  praying  that  the  assignment 
might  be  declared  illegal  and  void,  and  the  said  assignees 
made  to  account  for  their  doings  in  the  premises ;   and  that 
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the  bank  might  be  dissolved,  and  a  receiver  appointed  to  tak& 
charge  of  its  effects,  etc. 

The  defendants  answered,  admitting  the  facts  above  stated,, 
but  denying  the  other  allegations  in  the  bill. 

Subsequently,  on  hearing  before  the  chancellor,  upon  bill 
and  answer,  of  a  motion  by  the  complainant  for  an  injunction,, 
and  for  the  appointment  of  a  receiver,  it  having  been  inti- 
mated by  counsel  for  the  respective  parties  that  the  cause 
would  be  taken  by  appeal  to  this  court,  the  chancellor,  with- 
out deliberation,  and  with  the  view  of  expediting  the  appeal, 
granted  an  order  for  an  injunction  according  to  the  prayer  of 
the  bill,  and  referring  it  to  a  master  to  appoint  a  receiver  to^ 
take  charge  of  the  property  and  effects  of  the  bank,  with  th& 
rights,  powers  and  duties  of  receivers  under  the  statute  in 
such  case  made  and  provided. 

From  this  order  the  defendants  appealed  to  this  court 

The  proceedings  in  this  case  were  had  under  the  acts  pro- 
viding for  proceedings  in  chancery  against  corporations  (& 
Z.  1837,  p.  306),  and  for  the  voluntary  dissolution  of  corpora- 
tions (iSl  Z.  1839,  pp.  94, 101,  §§  38,  39). 

R.  Mamiingj  and  T.  Romeyn^  for  complainant : 

I.  The  validity  of  the  assignment  by  the  bank  is  involved 
in  this  case. 

II.  The  assignment  is  illegal,  and  should  be  dedared  void 
at  oom/mon  law. 

1.  It  contemplates  a  dissolution  of  the  corporation,  and,, 
if  sustained,  will  be,  in  legal  effect,  a  surrender  of  its  fran- 
chises :  Bcmk  Commissioners  v.  Bank  of  Brest,  1  Harr. 
Ch.^  Ill ;  Slee  v.  Bloom^  19  JohriSy  456 ;  People  v.  BwrJc  qf 

Hudson^  6  Cow.,,  299 ;  Boston  Class  Manufactory  v. 
[533]   *Zangdony  2  Pick.y  53 ;  Beaston  v.  Foffmeri  BanJc  of 
Dekmare,  12  Peters^  138,  per  Story,  J.,  dissentiente. 

2.  A  corporation,  even  if  its  stockholders  desire  it,  has 
no  right  to  surrender  its  franchises  and  terminate  its  exist- 
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«nce,  without  the  assent  of  the  power  that  created  it :  1  SI. 
Com.^  485 ;  Ang.  cfe  Ames  on  Corp.,  656,  §  4 ;  WiU,  on 
€orp.,  230,  332,  §  681,  and  cases  there  cited;  Enfield  Toll 
Bridge  Co,  v.  Connecticut  Biver  Co,,  7  Conn,,  45 ;  2  Kenfs 
4Jom,,  311,  260 ;  Revere  v,  Boston  Copper  Co,,  15  Pick,, 
359,  360 ;  Boston  Gla^s  Manufactory  v.  Zangdon,  24  Id., 
53 ;  Crease  'o,  Babcock,  23  Id.,  342,  343  ;  Ward  v.  Sea  Ins. 
€o.,  7  Paige,  297. 

3.  Even  if  the  body  of  the  corporation  may  so  dissolve  it, 
the  directors  have  not  the  right  so  to  do :  Niaga/ra  Ins,  Co., 
1  Paige,  260  ;  WiJZ,  on  Corp.,  332 ;  12  Peters,  138  ;  Smith 
V.  Smith,  3  S,  Car.  Eq,,  574,  576  ;  2  Kenfs  Com.,  312, 313  ; 
7  Paige,  297,  298 ;  Ba/nk  Commissioners  v.  Bamk  of  Brest, 
Harr.  Ch,,  111. 

Under  this  we  contend :  First,  That  this  illegality  is  not 
cured  by  the  want  of  dissent,  or  even  by  the  subsequent 
assent  of  the  stockholders ;  and,  secondly.  That  the  com- 
plainant, as  a  creditor,  may  insist  on  the  illegality. 

4.  If  the  assignment  be  not  viewed  as  a  surrender  of  all 
^corporate  rights,  still  it  was  unauthorized  by  the  charter  or 
■other  law,  and  is  therefore  void.  Ko  power  to  make  it  is 
expressly  given,  and  none  can  be  implied :  2  Kenfs  Com,, 
298,  299 ;  Dwrtmouth  College  v.  Woodwa/rd,  4  Wheat,  636 : 
Charles  Biver  Bridge  ^.  Warren  Bridge,  11  Peters,  544 ; 
iStaie  V.  Cham/ville  Alexandrian  Society,  11  Ohio,,  12  ;  Kem^ 
pei^s  Lessee  V.  Cincimnaii,  etc.  Turnpike  Co,,  I  hid,,  392; 
S  Bam,  cfe  Adol.,  792  ;  Knowlei  Lessee  v.  Beatty,  4  Peters, 
152.  The  exercise  of  such  a  power  is  a  violation  of  the 
contract  with  the  state  contained  in  the  charter :  Ward  v. 
Sea  Insimmce   Co.,  7  Paige,  207;   Ang.  cfe  Ames 

^on  Corp.,  510,  old  ed. ;  People  v.  Bank  of  Hudson,  [634] 
«  Cotoen,  217. 

The  power  of  a  corporation  to  make  an  assignment  of  all 
its  effects  cannot  be  considered  as  established  by  adjudication. 
The  power  to  make  such  an  assignment  was  not  involved  in 
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State  qf  MaryUmd  t).  BwrJc  of  Maryland,  6  GUI.  <b  John,y 
205,  nor  in  Union  Bank  of  Tennessee  v.  EllicoU^  Ibid.,  363 ;. 
and  what  was  said  on  the  enbject  was  dictum.  CatUnv.  The 
Eagle  Bank  of  New  Hamen,  6  Conn.,  233  ;  Savings  Bank 
of  New  Haven  v.  Bales,  8  £d.,  512,  and  Dana  v.  Bank  of 
tJve  United  States,  5  Watts  <&  Sarg.,  233,  were  cases  of  par- 
ticalar  and  not  of  general  assignments.  Ec  parte  Conway^ 
4  Ark,,  302,  was  decided  on  the  authority  of  the  Maryland 
and  Connecticut  cases.  The  reasoning  of  the  coort  is  evi- 
dently fallacious ;  and  the  objection  taken  by  us,  that  sucb 
an  assignment  is  void  because  it  is  a  violation  of  the  charter 
of  the  corporation,  was  not  taken  by  counsel,  or  passed  on  by 
the  court  The  point  decided  in  Brace  v.  BisJiop,  3  Wend.y 
13,  was,  that  the  title  of  the  plaintifEs  to  the  note  in  suit  was 
good  by  virtue  of  an  appointment  by  the  court  of  chancery 
as  receivers,  etc  What  the  court  said  on  p.  17,  as  to  the 
validity  of  the  assignment,  is  dictum  ;  is  but  an  opinion  that 
it  was  not  within  the  policy  of  the  ]^ew  York  act,  and  did 
not  refer  to  the  general  doctrine  of  the  common  law ;  ia 
opposed  to  the  ruling  of  the  circuit  judge  and  the  court  of 
chancery ;  is  not  law  on  its  face,  being  opposed  to  the  New 
York  statute ;  and  refers  to  an  assignment  different  from  the 
one  in  question  here,  as  it  contemplated  a  continuance  of  the 
bank,  and  created  no  preferences. 

III.     The  assignment  is  illegal,  and  should  be  declared 
void  under  the  statutes  of  this  state. 

1.  It  is  void  as  opposed  to  the  provisions  of  the  act  of 
1839  {S.  L.  1839,^.  94),  entitled  "An  act  to  provide  for  the 

voluntary  dissolution  of  corporations,  and  to  prescribe 
[535]   *the  duties  of  receivers  in  chancery  in  certain  cases,. 

and  for  other  purposes."  Under  this  act  no  corpora- 
tion can  close  its  affairs,  or  surrender  its  charter,  without  the 
assent  of  the  state  in  legal  form. 

2.  It  should  be  declared  void,  because,  having  been  made 
in  contempletion  of  insolvency  and  of  a  dissolution  of  the  cor^ 
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poration,  to  trustees  of  the  directors^  selection^  BJii  preferring 
some  creditors  to  others^  it  is  a  fraud  upon  creditors,  and  con- 
trary to  the  policy  of  the  stetuteB  of  1836  {S.  L.  1836,  p. 
157),  of  1837  \s.  L.  1837,  i>.  307),  to  R.  8.  1838,  j?.  229,  and 
to  the  statute  of  1839  {8.  L.  1839,  p.  94).  First.  These 
^  contemplate  an  equal  distribution  among  creditors,  of  the 
assets  of  an  insolvent  corporation,  and  under  the  supervision 
and  control  of  chancery,  through  the  agency  of  its  own  offi- 
cers. Second.  They  are  }>a/nhrvjfpt  laws,  and  are  to  be  con- 
strued together  as  one  system,  and  favorably  for  creditors  :  2 
Kenfs  Com.^  315 ;  2  Hoven.  on  Frauds^  331 ;  1  Bv/rr.^  474. 
ThArd.  Transactions  contravening  the  poUcy  of  these  acts 
are  void,  even  if  they  are  not  within  the  letter :  2  Hov.  on 
Frcuuds,  368,  369,  370,  371;  Cawp.,  123-125,  632,  633; 
3  Ves.y  85 ;  6  r.  5.,  84 ;  1  Bwrr.,  476,  482 ;  14  Ves.,  188, 
f  •  note^  new  ed.;  4  Bwrr.y  2239,  2240 ;  16  Ikg.  C.  L.  -B.,  88 ; 
1  Johns.,  373,  374 ;  5  Id.,  424 ;  1  8ta/rlc.,  70  (or  89). 

lY.  Chancery  has  jurisdiction  to  set  aside  an  unlawful 
assignment,  not  only  on  general  principles^  but  under  the 
statute  of  1839 :  S.  L.  1839,  p.  103,  §  47. 

A.  D.  Fraser  (with  whom  was  J.  F.  Joy),  for  the 
defendants : 

1.  The  assignment  is  valid ;  it  is  not  in  violation  of  law; 
nor  is  it  impeached  on  the  ground  of  fraud. 

All  corporations  have  the  absolute  jus  disponendi  of  llieir 
property,  neither  limited  as  to  objects,  nor  circumscribed  as 
to  quantity,  unless  restrained  by  charter,  or  by  some 
Unequivocal  provisions  of  law;  having  the  same  [536] 
power  in  this  respect  as  an  individual :  1  Fyd  on 
CoTp.,  108 ;  1  Siderjm,  161,  notes  ;  4  Com.  Dig.,  Tit.  Fran- 
chise {F),  11,  12 ;  10  Co.,  306 ;  10  Eep.,  1.  A  corporation 
may,  although  insolvent,  assign  its  property  in  trust  for  the 
payment  of  its  debts — defeating,  by  preferences,  when  the 
law  does  not  inhibit  it,  the  priority  of  the  state :    Ang.  <& 
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Ames  on  Carp.y  126  ;  KenSs  Cam.,  315,  note ;  State  v.  Ba/nk 
of  Maryland^  6  GiU.  dk  John.^  205 ;  Union  Bwnk  of  Ten- 
neesee  v.  JSUioott,  Ibid.j  363,  371 ;  Warner  v.  Ifowery  11 
Verm.^  385 ;  Pope  v,  Stewart,  2  Stew.,  401 ;  2  BlancTs  Ch^ 
142;  ExpaHe  Conway,  4  Arh,  302,  346;  CaUin  v.  Eagle 
Bank  of  J/ew  Haven,  6  Conn.,  233 ;  Savings  Bank  qfJfew 
Haven  v.  Bates,  8  Id.,  512;  Dana  v.  Bank  of  United 
States,  5  Watts  db  Sarg.,  240 ;  3  M,  205  ;  Beoere  v.  Boston 
Copper  Co.,  16  Pick.,  351 ;  Lenox  v.  Boberts,  2  Wheat.,  373 ; 
7  GUI.  ds  John.,  459,  465 ;  Brace  v.  Bishop,  3  Wend.,  13 ; 
6  Id.,  570;  1  Brock.  C.  C.  B.,  461. 

2.  It  may  be  said  that  this  construction  would  place  too 
large  authority  in  the  hands  of  the  corporate  officers,  who 
might  place  the  property  beyond  the  reach  of  the  members ; 
but  this  court  can  aid  in  the  case  of  fraud,  and  the  security 
against  improvidence  and  bad  management  must  be  looked 
for  in  the  interests,  wisdom,  and  the  justice  of  the  official 
agents :    4  cfe  5  Ohio,  205 ;  1  Yes.  dk  Bea.,  226. 

3.  Kow  there  is  no  fraud  here  alleged  or  proved.  On 
the  contrary,  the  object — ^the  payment  of  the  debts  of  the 
bank — is  a  most  laudable  one.  On  general  principles,  there- 
fore, this  assignment  is  perfectly  valid,  and  notwithstanding 
the  bankrupt  and  insolvent  laws :  Pickstoek  v.  Zyster,  3 
Mavle  dk  Sdw.,  371 ;  Mease  v.  Eowd,  4  Bast.,  1 ;  5  T.  R., 
420 ;  Inglis  v.  Cham,t,  Ihid,,  526 ;  Nv/wn  v.  Wilsmore,  8  Id^ 
620 ;  Bex  v.  Watson,  3  Price  Ex.,  6 ;  Bailey  v.  Barton,  8 

Wend.,  348 ;  Hunter  v.  U.  S,  6  Peters,  173 ;  3  Com. 
[537]   Big.,  285,  Title  Covin,  B,  2 ;  Fidgedon  v.  Beecher, 

2  Boss,  153;  Goes  v.  Neale,  16  Eng.  C.  L.  B.,  387; 
Phenix  V.  Ingraham^s  Assignee,  5  Johns.,  425 ;  Brooke  v. 
Ma/rhury,  6  P^  Cond.,  233 ;  U.  S.  v.  Evng,  WaOaee  C.  C. 
B.,  21 ;  WheeVright  v.  Jackson,  1  Eng.  C.  L.  B.,  30;  S.C^ 
Ibid.,  217 ;  3  Taunt.,  241 ;  Small  v.  Ondley,  2  P.  Wms,,  247. 

4.  The  objection  that  it  was  incompetent  for  the  directors 
to  execute  the  assignment  without  the  concurrence  of  the 
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etockholders,  is  untenable,  as  coming  from  the  present  com- 
plainant. If  their  consent  was  necessary,  their  acquiescence 
is  sufficient,  for  they  do  not  complain  ;  and  it  was  done  with 
the  assent  of  a  large  majority  of  the  stockholders.  No  per- 
son can  make  complaint  on  this  head  but  the  stockholders : 
2  Kydon  Ccrrp.^  466;  1  /<?.,  Z09^\  State  v.  Bamk  of  Vm- 
-cennes,  1  BlaoJcf.y  277 ;  Aug.  cfe  Ames  on  Corp.^  167,  213, 
214,  156-160 ;  Rohvna  v.  Embreey  1  Smedea  cfe  Mwrah,  Ch.^ 
207,  269 ;  Spew  v.  Laddy  11  Masa.^  94 ;  2  Metc.y  167. 

6.  Assuming  that  the  assignment  operated  as  a  surrender 
of  the  charter  it  would  not  therefore  be  void.  It  is  surely 
competent  for  the  bank  to  close  its  affairs  at  any  time,  and  in 
its  own  way,  even  if  a  surrender  followed ;  this  is  an  incident 
which  belongs  to  every  corporation.  But  the  assignment  has 
no  such  effect ;  the  corporation  is  not  even  dissolved  by  the 
judgment  of  seizure,  but  exists  until  the  franchises  are  seized 
by  execution  on  the  judgment :  HaoTcstone  v.  JSishqpy  1 
Wend.y  1 ;  2  Kyd  on  Corp,,  446, 466 ;  State  v.  Bank  of  Vm- 
cennee,  1  Blackf,  271,  282. 

6.  The  assignment  is  not  in  violation  of  the  acts  of  1837 
and  1839  {S.  Z.  1S37,  pp.  307-308,  S.  L.  1889,  pp.  94-105), 
whether  the  bank  was  solvent  or  not.  These  statutes  nowhere 
prohibit  such  an  assignment.  They  are  not  in  their  nature 
bankrupt  laws  (2  Bl.  Com.,  209,  307) ;  but  were  designed 
merely  to  prevent  the  fraudulent  disposition  of  their  prop- 
'erty,  by  banking  corporations. 

*Whipplb,  J.,  delivered  the  opinion  of  the  court   [538] 
On  the  part  of  the  complainant,  it  is  contended, 
that  the  assignment  is  void,  on  general  principles,  and  irre- 
spective of  the  statutes  of  this  state. 

The  first  reason  offered  in  support  of  this  proposition  is, 
that  the  assignment  is  in  effect  a  surrender  of  the  franchises 
of  the  corporation,  without  the  concurrence  of  the  state. 
Ko  rule  is  better  settled  than  that  a  corporation  may  be  dis- 
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solved,  by  the  surrender  of  its  franchise  of  being  a  corpora- 
tion into  the  hands  of  the  government ;  if  accepted  by  the 
government,  the  dissolution  becomes  efiEectuaL  The  modea 
in  which  a  surrender  is  to  be  made,  and  as  to  what  facts  con- 
stitute a  surrender,  have  been  a  fruitful  subject  of  discussion 
in  the  courts  of  this  coimtrj.  In  England,  the  surrender  ia 
by  deed  to  the  king,  by  whom  corporations  are  usually  cre- 
ated by  charter.  In  this  country,  corporations  are  created 
by  an  act  of  the  legislature,  and  it  would  seem  to  follow,  in 
the  absence  of  any  statute  prescribing  the  mode  in  which  a 
surrender  is  to  be  made,  that  to  become  available,  it  must  be 
accepted  by  the  authority  which  created  the  corporation.  I 
have  no  doubt  that  a  surrender  made  by  the  great  body  of 
the  society,  and  accepted  by  the  legislature,  would  operate  as 
a  dissolution  of  the  corporation ;  but  such  a  surrender  and 
acceptance  would  not,  perhaps,  in  this  country,  absolve  the 
corporation  from  any  of  its  liabilities,  contracts  being  pro- 
tected by  the  constitution  of  the  United  States. 

Begarding  an  act  of  incorporation,  when  accepted,  as  & 
contract  between  the  state  and  the  corporation,  it  would^ 
then,  appear  necessary,  in  order  to  dissolve  a  corporation,  that 
the  consent  of  both  parties  should  be  obtained.  If,  there- 
fore, the  members  of  a  corporation  are  desirous  of  "bringing 
its  business  to  a  close,  a  resolution  to  surrender  by  the  great 
body  of  the  corporators,  being  presented  to  the  legislature, 
and  assented  to  by  that  body  in  the  form  of  & 
[539]  ^legislative  act,  would  be  efiEectual  to  dissolve  the  cor- 
poration. So  an  act  of  the  legislature  repealing  the 
charter,  if  assented  to  by  the  corporation,  would  operate  as  a 
dissolution.  That  a  corporation,  by  its  own  act,  can  dissolve 
itself,  is  nowhere  asserted,  nor  can  it  be  sustained  ;  this  must 
be  done  by  the  concurrence  of  the  parties  to  the  compact,  or 
by  the  solemn  judgment  of  a  court  of  competent  jurisdic- 
tion. See  Ang.  cfe  Ames  on  Corp.y  656,  657,  658,  and 
authorities  cited  in  note ;  15  Pkh.^  351  {Revere  v.  Boetark 
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Copper  Cb.) ;  24  Pick,^  49  {Boston  Glass  Manufactory  v. 
La/ngdon)y  and  cases  there  cited;  2 Ken£s  Com.^  310. 

Applying  these  rules  and  principles  to  the  case  before  nd, 
it  would  be  difficult  to  maintain,  that  the  assignment  either 
operated  as  a  surrender  of  the  charter,  or  a  dissolution  of  the 
corporation.  The  deed  of  assignment  does  not  indicate,  on 
the  part  of  the  corporation,  any  design  to  surrender  its  fran- 
chises, or  contemplate  a  dissolution.  On  the  contrary,  it 
appears  from  the  deed  that  the  assignment  was  executed  on 
account  of  the  inability  of  the  bank  to  pay,  at  that  time,  its 
debts,  on  demand,  owing  to  the  difficulty  of  converting  the 
property  and  assets  of  the  bank  into  cash ;  and  the  answer, 
though  it  admits  that  the  bank  had  suspended  the  payment 
of  its  debts  in  specie,  and  failed  to  meet  its  engagements,  and 
had  ceased  to  do  banking  business,  does  not  admit  that  the 
bank  will  prove  insolvent,  or  be  unable  ultimately  to  pay  its 
creditors. 

Admitting  for  a  moment  the  legal  competency  of  the  cor- 
poration to  make  an  effectual  surrender  of  its  franchises 
without  the  consent  of  the  state,  it  is  apprehended  that  the 
facts  disclosed  in  the  deed  of  assignment  and  answer  would 
not  amount  to  such  surrender.  It  is  not  essential  to  the 
existence  of  a  corporation  that  it  should  possess  prop- 
erty ;  its  legal  existence,  therefore,  is  not  necessarily 
^determined  by  even  actual  insolvency :  24  Pich.^  53.  [640] 
The  franchise  remained,  although  the  bank  may  have 
assigned  all  its  property  to  pay  its  debts.  By  thus  dispossess- 
ing itself  of  its  property,  the  bank  might  be  under  the  neces- 
sity of  discontinuing,  temporarily,  and  perhaps  permanently, 
its  proper  and  legitimate  business.  The  capital  stock  of  the 
bank  was  $100,000  dollars,  with  the  power  to  increase  it  to 
$600,000.  Suppose,  on  the  day  following  the  assignment, 
the  bank  had,  by  resolution,  increased  its  capital  stock 
$100,000,  and  that  this  amount  had  been  actually  paid 
in^  and  the  usual  business  of  the  bank  resumed ;  could  it  be 
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contended  that  the  assignment  of  all  the  property  that  it  pos- 
sessed the  day  before  wonld  have  so  far  operated  as  a  dis- 
solntion  as  to  render  all  the  subsequent  acts  nugatory  f  I 
think  not.  The  existence  of  the  franchise  would  have  coft- 
tinned  unless  the  state  had  interposed ;  had  arrested  the  pro- 
ceedings by  some  legal  measure,  founded  on  a  violation  by 
the  bank  of  some  law  by  which  it  was  bound.  But  suppose 
that  the  bank  had  ceased  to  perform  its  functions  for  a  year, 
for  the  want  of  the  necessary  means  of  action;  would 
this  circumstance  operate  per  se  bs  sl  dissolution  of  the 
franchise?  It  is  believed  that  it  would  not.  The  body 
may  have  lain  dormant  during  that  year,  but,  if  in  a  con- 
dition to  be  revived,  and  if,  in  point  of  fact,  it  is  revived, 
I  know  of  no  reason  why  it  may  not  continue  its  business. 
By  thus  failing  to  fulfill  the  purposes  of  its  creation,  its  fran- 
chises may  be  liable  to  forfeiture  ;  but  this  forfeiture  can 
only  take  effect  after  a  judgment  by  a  competent  judicial 
tribunal,  upon  a  direct  proceeding  instituted  for  that  purpose 
by  the  state,  or  under  its  authority  and  sanction.  The  cor- 
porate existence  would,  in  the  case  supposed,  as  in  eveiy 
other  case  of  neglect  of  duty,  or  abuse  of  power,  continue 

until  that  existence  is  determined  by  a  judicial  decree. 
[541]   If  the  state  does  not  choose  to  institute  the  ^necessaiy 

proceedings,  with  a  view  to  a  dissolution,  the  acts  of  the 
bank,  within  the  range  of  the  powers  conferred  upon  it,  would 
be  valid  and  binding;  and  the  question  as  to  whether  it  had 
forfeited  its  charter  could  not  be  inquired  into  in  a  collateral 
action. 

To  sustain  the  position  that  the  assignment  made  by  the 
bank  was  tantamount  to  a  surrender  of  its  charter,  we  have 
been  cited  to  numerous  cases,  which  I  now  propose  to  exam- 
ine very  briefly.  In  the  case  of  The  Bank  Cammiuionen 
V.  The  Bank  of  Brest,  Ha/rr.  Ch.,  106,  Chancellor  Famft- 
worth  uses  this  language :  ^'  If  this  assignment  is  valid,  it  is 
no  doubt  a  surrender  of  its  charter ;  for  if  a  corporatioa  suf- 
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fere  acts  to  be  done  which  destroy  the  end  and  object  for 
which  it  was  instituted,  it  is  equivalent  to  a  surrender  of  its 
lights."  To  support  this  doctrine  the  chancellor  ref  era  to  the 
following  cases,  which  have  also  been  cited  by  counsel,  viz. : 
Slee  V.  Bloomy  19  Johna.,  456,  and  Ths  People  v.  The  Bank 
of  Hudson,  6  CW.,  219.  In  the  firat  case,  Chief  Justice 
Spencer,  in  delivering  the  opinion  of  the  court,  says :  "  The 
ground  on  which  I  place  my  opinion  that  the  corporation  is 
dissolved,  is,  that  they  have  done  and  suffered  to  be  done  acts 
equivalent  to  a  surrender."  Of  the  correctness  of  this 
opinion,  there  can  be  no  doubt,  if  it  be  confined  to  the  facts 
of  the  cajse  then  before  the  court ;  but  if  it  was  intended  as 
the  Btatement  of  a  general  principle,  appUcable  to  aU  corpor- 
atdon^  and  to  a  different  state  of  facts,  then  it  is  apprehended 
that  it  is  not  sustained  by  elementary  writere  or  adjudged 
eases. 

To  ascertain  how  far  the  case  of  Slee  v.  Bloom  supports 
the  doctrine  contended  for,  and  the  ruling  of  the  chancellor 
in  the  case  of  The  Ba/nk  Commiesvonere  v.  Bank  of 
Bre^ty  it  will  be  necessary  to  underatand  the  facts  upon  which 
the  decision  of  the  court  was  based.  In  1814,  the  respon- 
dents associated  together  and  became  a  corporation 
♦according  to  the  provisions  of  the  statute  of  New  [542] 
York,  relative  to  corporations  for  manufacturing  pur- 
poses. In  1816,  it  was  resolved  that  it  was  inexpedient  to 
eontinue  the  factory  in  operation.  After  1817,  there  was  no 
meeting  of  the  trustees,  nor  any  business  or  act  done  by  the 
corporation.  In  1818,  all  the  property  of  the  corporation, 
real  and  personal,  was  sold  under  an  execution.  In  1819, 
Slee,  who  was  a  creditor  of  the  corporation,  filed  his  bill  to 
charge  the  defendants,  under  the  provisions  of  the  seventh 
section  of  the  act  which  made  the  corporatora  liable  individu- 
ally for  the  debts  of  the  corporation  to  the  extent  of  their 
respective  shares  of  the  stock,  after  the  dissolution  of  the 
corporation.    The  question  before  the  court  was,  whether 
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the  corporation,  according  to  the  true  intent  and  meaning  of 
the  seventh  section  of  the  act,  was  dissolved^  so  as  to  ren- 
der the  respondents  individnallj  liable,  although  no  judicial 
decree  of  dissolving  the  corporation  had  been  prononnced. 
It  is  easy  to  perceive  how  the  act  above  stated  would  justify 
the  opinion  of  the  court  of  errors,  that,  according  to  the  true 
intent  and  meaning  of  the  act,  there  was  such  a  dtMoltUton 
of  the  corporation  as  would  render  the  corporators  liable  in 
their  individual  capacity.  The  whole  business  of  the  cor- 
poration was,  by  a  solemn  resolution,  discontinued,  and  all 
its  effects  sold  under  an  execution.  It  certainly  never  was 
contemplated  by  the  legislature  that  a  creditor  was  bound  to 
wait  until  the  expiration  of  the  time  limited  for  the  con- 
tinuance of  the  corporation  (twenty  years),  or  until  it  was 
legally  dissolved  by  a  proceeding  to  be  instituted  by  the  state 
to  annul  the  charter,  before  he  could  avail  himself  of  the 
remedy  provided  by  the  act  under  which  the  corporation 
was  organized.  For  the  purpose  of  affording  a  remedy  to 
creditors,  the  corporation  was  virtually  dissolved  in  1818, 
by  unequivocal    acts  indicating  ai)L  abandonment  of  their 

franchises. 
[543]       *The  facts,  then,  justified  the  principle  laid  down  by 

Chief  Justice  Spencer ;  and  it  would  be  fair  to  infer 
that  it  was  only  to  be  applied  to  cases  where  debts  due  by  a 
corporation,  at  the  time  of  its  dissolution,  were  chcMrgeable  to 
the  individual  memherSj  or  other  special  cases ;  although  a 
reference,  in  the  opinion  of  the  chief  justice,  to  2  Kyd  on 
CoTjporaiione^  might  induce  the  belief  that  the  principle 
stated  by  him  was  intended  to  have  a  more  extended  applica- 
tion. The  quotation  from  Kyd  is  as  follows:  "The  rule 
adopted  in  all  the  cases  which  have  occurred  on  this  question, 
seems  to  have  been  this,  that  where  the  effect  of  the  sur- 
render is  to  destroy  the  end  for  which  the  corporation  or  cor- 
porate capacity  was  instituted,  the  corporation  or  corporate 
capacity  is  itself  destroyed"    Immediately  preceding  this 
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passage,  and  in  connection  with  it,  Kyd  uses  this  language : 
"  That  a  corporation  may,  in  point  of  fact,  destroy  itself,  by 
its  own  act,  seems  as  easy  to  be  comprehended,  as  that  a 
natural  person  may  put  an  end  to  his  life  by  his  own  hands. 
The  acting  part  of  the  corporation  put  the  common  seal  to  a 
deed  of  surrender ;  carry  up  all  their  charters  to  St.  James's, 
and  lay  them  at  the  king's  feet ;  procure  the  surrender  to  be 
enrolled,  and  desert  all  the  corporate  functions ;  must  not  the 
consequence  be  that  in  a  little  time  the  corporate  existence 
must  be  at  an  end  2"  And,  in  a  passage  immediately  follow- 
ing the  text  above  quoted,  we  find  illustrations  of  it,  which 
tend  to  show  the  application  and  extent  of  the  principle  it 
embodies.  "  Thus,"  says  Lord  Coke,  on  the  authority  of  the 
book  of  assize,  ^^  if  there  be  a  warden  of  a  chapel,  and  the 
chapel  and  possessions  be  aliened,  he  ceases  to  be  a  corpora- 
tion, because  he  cannot  be  warden  of  nothing.  But  if  the 
body  of  a  prebend  be  a  manor  and  no  more,  and  the  manor 
be  recovered  from  the  prebendary  by  title  paramount,  yet 
his  corporate  capacity  remains,  because  he  has  BtaUvmi 
in  choro  et  vocem  in  cc^titiOj  and  *he  is  prebendary,  [544] 
although  he  have  no  possessions."  The  mode  of  dis- 
solving a  corporation  in  England  by  a  surrender  qf  its 
yromchisea^  is  clearly  pointed  out ;  and  it  would  seem  to  fol- 
low that  unless  the  effect  of  the  surrender  is  to  destroy  the 
end  for  which  the  corporation  was  instituted,  the  corporation 
is  not  destroyed ;  or  in  other  words,  there  may  he  a  surrender y 
without  a  dissolution  of  the  corporate  capacity. 

If  the  rule  as  laid  down  by  Kyd  be  correct,  I  think  the 
learned  chief  justice  could  hardly  have  intended  to  convey 
the  idea  that  the  acts  done  and  suffered  by  the  corporation 
referred  to  in  the  case  of  Slee  v,  Bloom^  operated  to  all 
intents  and  purposes  as  an  actual  surrender,  or  that  the  cor- 
porate existence  was  at  an  end.  That  it  continued,  so  as  to 
enable  the  corporation  to  sue  by  its  corporate  name,  and  to 
receive  payment  of  debts,   there  can  be  no  doubt.     It  is 
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equally  clear,  that  a  suit  might  have  been  maintained  against 
the  corporation  by  a  creditor  seeking  to  chai^  it  with  a  debt. 
This  is  the  view  of  that  decision  taken  by  Chancellor  Kent 
(2  Com,j  312).  He  says  :  "  It  was  held  in  the  conrt  of  errors, 
of  New  York,  in  JSlee  v,  Bloomy  that  the  trustees  of  a  private 
corporation  may  do  what  would  be  equivalent  to  a  surrender 
of  their  trust,  by  an  intentional  abandonment  of  their  fran- 
chises, so  as  to  warrant  a  court  of  justice  to  consider  the  cor^ 
poration  as  in  fact  dissolved.  But  that  case  is  not  to  be  car- 
ried beyond  the  precise  facts  on  which  it  rested.  It  ought 
only  to  be  applied  to  a  case  where  the  debts  due  at  the  time 
of  the  dissolution  are  chargeable  on  the  individual  members, 
and  then  it  becomes  a  safe  precedent.  It  amounts  only  to* 
this,  that  if  a  private  corporation  suffer  all  their  property  to 
be  sacrificed,  and  the  trustees  actually  relinquish  their  trust,, 
and  omit  the  annual  election,  and  do  no  act  manifesting  an 

intention  to  resume  their  corporate    functions^  the 
[545]  courts  of  justice  mAj^for  the  sake  of  the  remedy ^  *ani 

in  fcuoor  of  creditorSj  who,  in  such  case,  have  the 
remedy  against  the  individual  members,  presume  a  virtual 
surrender  of  the  corporate  rights,  and  a  dissolution  of  the 
corporation.  This  is  the  utmost  extent  to  which  the  doctrine 
was  carried,  and,  in  such  a  case,  it  is  a  safe  and  remarkable 
doctrine."  The  same  view  of  the  case  of  ^e  v.  Bloom  is 
taken  in  Angell  <&  Ame%  on  CorporationSj  659.  It  is  there 
said,  that  "  if  a  corporation,  being  indebted,  suffer  aU  its 
property  to  be  sacrificed,  and  the  trustees  actually  relinquish 
their  trust  and  omit  the  annual  election,  and  do  no  one  act 
manifesting  an  intention  to  resume  their  corporate  functions,, 
the  courts  ms,jj  for  the  Bake  of  the  remedy  againet  the  indi- 
vidual members,  and  in  favor  of  ereditorSj  presume  a  mr- 
tual  surrender,"  etc.  And  again :  "  The  courts  of  New  York 
did  not  decide  that  the  corporations  had  lost  all  their  rights, 
but  that  even  if  they  had  a  right  to  reorganize  themselves^ 
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the    cajBe  had  happened  in  which,    with  regard  to    their 
creditors,  they  were  dissolved." 

In  the  ease  of  Revere  v.  The  Boeton  Copper  Co.^  15  Pick., 
351,  the  facts  were  that  a  majority  of  the  stockholders  voted 
to  dissolve  the  corporation,  and  wind  np  its  affairs.  To  carry 
out  this  resolution,  all  the  property  was  transferred  to  trus- 
tees, with  authority  to  pay  the  debts  and  distribute  the  sur- 
plus among  the  stockholders ;  and  they  gave  notice  to  the 
executive  department  of  the  government,  that  they  claimed 
no  further  interest  in  'their  act  of  incorporation.  The 
Supreme  Court  held,  "  that,  by  the  acts  disclosed,  the  cor- 
poration was  not  dissolved."  In  the  case  of  The  Boston 
Olase  Mcmufactory  v,  Lomgdon,  24  Pick.,  49,  it  was 
decided  that  a  corporation  could  not  surrender  its  charter 
without  some  solemn  act  of  the  corporation  for  that  purpose  ; 
and  that  a  surrender  would  not  be  of  any  avail  until  accepted 
by  the  government.  In  that  case  the  corporation 
became  actually  insolvent ;  assigned  all  its  *property  [646] 
for  the  payment  of  its  debts ;  and  omitted,  for  several 
years,  to  choose  officers,  or  to  hold  meetings.  In  both  of  the 
cases  last  cited,  the  case  of  ^e  v.  Bloom  was  referred  to  by 
counsel,  who  insisted  that  the  insolvency  of  a  corporation, 
alienation  of  all  its  property,  and  cessation  to  do  business, 
amounted  to  a  dissolution.  The  Supreme  Court  of  Massa- 
chusetts, however,  rejected  this  doctrine,  and  held  that  such 
acts  did  not  extinguish  the  legal  existence  of  a  corporation. 

These  authorities,  if  sound,  are  conclusive  upon  the  first 
proposition  made  by  the  counsel  for  the  complainant.  They 
establish  beyond  controversy,  that  the  acts  done  and  suffered 
by  the  bank  of  Biver  Raisin  were,  in  no  legal  sense,  a  surren- 
der of  their  chartered  rights,  nor  did  they  work  a  dissolution 
of  the  corporation.  The  cases  of  The  Bank  Commissionere 
V.  Bank  of  Brest,  and  The  People  v,  Bamk  of  Huds<m,  pur- 
port to  be  based  upon  that  of  Slee  v.  Bloom.  The  chancel- 
lor of  this  state,  in  the  first  case,  and  the  Supreme  Court  of 

Vou  n.  84 


546  CASES  IN  THE  SUPREME  COURT. 


Town  V.  Bank  of  BiT»r  Bnlsin. 


New  York  in  the  second,  seem  to  have  given  to  the  opinion 
of  Ohief  Justice  Spencer  in  Slee  v.  Bloomy  a  scope  and  mean- 
ing not  warranted  by  the  facts  of  the  case.  The  broad 
language  used  in  the  opinion  of  Chief  Justice  Spencer,  would, 
if  construed  literally,  embrace  the  case  before  us ;  but  I  trust 
it  has  been  shown  that  the  doctrine  therein  adv^anced  is 
unsound  in  principle,  and  unsupported  by  authority,  when 
applied  to  the  facts  of  the  case  before  us. 

The  reasoning  which  has  been  employed  in  support  of  our 
views  upon  the  first  proposition  argued  by  counsel,  involved 
the  discussion  of  the  second  proposition,  viz. :  that  a  corpora- 
tion has  no  right  to  surrender  its  franchises  and  terminate 
its  existence,  without  the  assent  of  the  power 
[547]  .^that  created  it.  We  affirmed  the  correctness  of  the 
proposition  that,  in  general,  private  corporations  aggre- 
gate, such  as  are  usual  in  this  country,  cannot  surrender  their 
franchises  without  the  assent  of  the  state.  It  becomes  only 
necessary  to  repeat  what  has  been  already  stated,  that  the 
facts  do  not  make  out  a  case  to  which  the  rule  can  be 
applied.  The  views  we  Jiave  already  expressed  also  deter- 
mine the  third  proposition,  which  asserts  that  even  if  the 
body  of  the  corporation  have,  at  common  law,  a  right  to 
dissolve  the  corporation,  the  directors  may  not  do  it. 

I  shall  now  proceed  to  consider  the  fourth  ground  urged 
against  the  validity  of  the  assignment  It  was  contended 
that  if  the  assignment  be  not  viewed  as  a  surrender  of  all 
corporate  rights,  still,  it  was  unauthorized  by  the  charter,  and 
is  therefore  void.  I  have  given  to  this  proposition,  and  to 
the  very  able  arguments  by  which  it  was  attempted  to  be 
sustained,  the  most  careful  consideration ;  and,  in  doing  so, 
have  felt  strongly  inclined  to  declare  all  such  assignments 
void,  unless  upon  clear  legal  principles,  and  strong  authority, 
I  should  be  driven  to  the  necessity  of  affirming  their  validity. 
That  the  power  exercised  by  directors  in  making  such  assign- 
ments has  been  productive,   in  many  instances,  of   great 
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wrong  and  injustice,  cannot  be  doubted.  Preferences  have 
been  made,  bj  which  those  who  have  knowingly  contributed 
to  bring  upon  the  community  the  mischiefs  which  always 
f oUow  in  the  train  of  bank  explosions,  hare  been  secured 
against  loss,  while  the  innocent  and  unsuspecting  creditor 
and  bill-holder  have  been  the  victims  of  the  foulest  frauds, 
and  reaped  the  bitter  fruits  of  misapplied  confidence ;  a  con- 
fidence oftentimes  induced  by  the  conduct  of  those  jw^<?rr^, 
or,  as  they  are  sometimes  called,  confidential  creditors.  To 
provide  a  remedy  which  shall  effectually  cure  the 
evil,  is  *the  business  of  the  legislature,  and  not  of  [548] 
courts.     We  must  expound  the  law  as  we  find  it. 

It  was  contended  that  the  power  to  execute  this  assign- 
ment was  not  expressly  given  by  the  act  of  incorporation, 
and  that  it  could  not  be  implied.  We  subscribe  fully  to 
the  modem  doctrine,  so  universally  recognized,  that  corpora- 
tions possess  such  powers  only  as  are  spedficaU/y  granted,  or 
as  are  necessary  to  carry  into  effect  the  powers  eaypressly 
yra/nted.  At  the  common  law,  corporations  possessed,  as  an 
incident,  the  capacity  to  purchase  and  alien  lands  and  chattels ; 
and  this  capacity  was  unlimited,  except  in  so  far  as  specific 
restraints  were  imposed  by  their  charters,  or  by  some  statute 
by  which  they  were  bound.  Chancellor  Kent  (2  Ke^\£s 
Cam.^  281)  says :  "  Independent  of  positive  law,  all  corpora- 
tions possess  the  absolute  jus  disponendij  neither  limited  as 
to  objects,  nor  circumscribed  as  to  quantity.''  Their  capa- 
cities in  this  respect,  are  as  full  and  ample  over  the  property, 
as  are  those  of  a  natural  person,  unless  restricted  by  the  char- 
ters by  which  they  are  created.  In  determining  whether  a 
corporation  has  assumed  powers  in  derogation  of  its  charter, 
we  must  carefully  distinguish  between  such  as  are  substan- 
tive, and  expressly  granted,  and  such  as  are  merely  incidental, 
and  often  necessary  to  its  existence.  The  distinction  between 
these  two  classes  of  powers  is  sufficiently  obvious.  The  first 
class  embraces  the  general  object  and  purpose  of  its  creation ; 
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and,  if  powers  are  assumed  foreign  to  such  object  and  pur- 
pose its  charter  is  liable  to  forfeiture  at  the  instance  of  the- 
authority  by  whom  they  were  granted.  The  second  dass 
includes  such  powers  as  are  sometimes  vital  to  its  existence^ 
and  furnishes  the  means  by  which  the  powers  expressly  dele- 
gated are  carried  out  The  case  before  us  furnishes  an  apt 
illustration  of  the  line  of  distinction  I  am  endeavoring  ta 

draw  between  those  powers  which  the  charter  of  ita 
[549]   creation  ^confers  upon  a  corporation,  and  such  as  are 

merely  incidental.  The  act  incorporating  the  Biver 
Baisin  bank,  confers  upon  the  corporation  banking  powers. 
To  transact  banking  business,  then,  was  the  object  for  which 
it  was  created.  If,  in  addition  to  these  powers,  the  corpora- 
tion had  assumed  the  rights  usually  granted  to  insurance  com- 
panies, or  engaged  in  other  business  foreign  to  banking,  its- 
charter  might  be  forfeited  for  an  abuse  of  its  powers.  But, 
to  accomplish  the  end  for  which  it  was  created,  it  possesses, 
besides  the  powers  incident  to  every  corporation,  that  of 
employing  agents  and  servants  to  transact  its  business ;  of 
collecting  its  debts ;  of  discharging  its  liabilities ;  of  convert- 
ing the  property  and  assets  of  the  corporation  into  money,  to- 
fulfill  its  obligati6ns  to  the  public ;  and  a  variety  of  other 
powers  peculiar  to  such  corporations.  If  I  have  succeeded 
in  making  myself  understood,  it  is  very  dear  that  the  author- 
ity of  the  bank  to  pay  its  debts  is  incidental,  and,  as  the  act 
of  incorporation  will  show,  necessary  to  its  very  existence ; 
for  a  failure  in  this  respect  would  subject  the  franchises  of 
the  corporation  to  forfeiture.  But  while  it  admitted  that 
the  bank  was  authorized  and  required,  on  pain  of  forfeiture, 
to  employ  all  its  assets,  real  and  personal,  to  pay  its  debts,  it 
is  objected  that  the  means  adopted  were  not  warranted  by  ita 
charter.  Because,  first,  corporate  rights  may  be  forfeited 
for  non-user ;  as,  where  a  bank  assigns  so  much  of  its  prop- 
erty to  trustees  for  the  payment  of  its  debts  as  to  render  it 
incapable  of  continuing  its  banking  operations.    It  is  admit- 
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ted  that  a  corporation  may  forfeit  its  charter  as  well  for  a 
-negleetj  as  for  an  cibicee  of  its  franchises.  But  it  does  not 
necessarily  follow  that  a  bank  discontinues  the  exercise 
-of  all  its  corporate  functions  bj  the  assignment  of  its 
assets  for  the  payment  of  its  debts.  If  there  exists  a  legal 
<capacity  to  resume  its  business,  by  an  increase  of  its 
capital,  or  otherwise,  a  ^corporation  is  not  dissolved,  [550] 
although  it  may  not  only  have  parted  with  all  its  prop- 
erty, but  temporarily  suspended  business  :  Angdl  dk  Ames 
on  Corp.^  658  ;  BrimJcerhoof  v.  Brown^  7  Johns.  Ch.^  217 ; 
State  V.  JScmk  qf'Marylcmdy  6  CfUl.  dk  Jokns.y  205.  But  if 
a  temporary  suspension  of  any  of  its  powers  would  authorize 
the  institution  of  proceedings  with  a  view  to  a  dissolution,  it 
is  for  the  state,  through  its  judiciary,  to  say  whether,  under 
the  circumstances,  a  dissolution  should  be  decreed.  A  sus- 
pension of  corporate  functions  may  be  waived  by  the  power 
which  created  the  corporation ;  but  if  not  waived,  and  pro- 
<;eeding8  are  instituted  by  the  state,  or  under  its  authority,  to 
dissolve  the  corporation,  the  court  before  whom  the  proceed- 
ings are  had,  would  not,  in  the  exercise  of  the  large  discre- 
tionary powers  with  which  it  is  in  such  cases  invested,  decree 
a  forfeiture,  where  there  is  a  reasonable  hope  that  it  may 
resume  its  corporate  duties.  In  other  words,  non-tiser  of  its 
franchises,  by  a  corporation,  is  not  necessarily  followed  by  a 
forfeiture  of  those  franchises. 

But  it  is  said,  secondly,  that  as  the  bank,  by  assigning  so 
much  of  its  property  as  to  be  incapable  of  continuing  its 
business,  may  forfeit  its  charter,  it  follows  that  such  assign- 
ment must  be  void.  The  reasoning  of  the  counsel  upon  this 
point  is,  that  if  the  right  to  make  the  assignment  is  unques- 
tionable, it  would  be  no  ground  of  forfeiture ;  but  as  it  is  a 
ground  of  forfeiture,  it  follows  that  such  an  act  is  invalid. 
This  reasoning,  it  appears  to  me,  is  more  ingenious  than 
sound.  A  forfeiture  of  a  charter  in  such  circumstances, 
does  not  result  from  the  fact  that  the  bank  has  appropriated 
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its  properly  in  discharge  of  its  liabilities,  bnt  because  the 
bank,  in  performing  a  dntj  imposed  by  its  charter,  may  find 
itself  unable  to  act  np  to  the  end  for  which  it  was  created. 

The  fallacy  of  the  argument  of  counsel  will  appear,  if  we 
consider  the  consequences  to  which  it  would  lead.  It 
[551]  *cannot  be  denied  that  a  bank  is  bound  by  high  moral 
considerations,  to  dedicate  the  whole  of  its  property 
to  the  payment  of  its  debts.  The  duty  of  a  corporation  in 
this  respect  differs  not  from  that  of  an  individuaL  If,  then, 
the  bank,  in  the  performance  of  this  duty,  dcTotes  all  its. 
property  for  the  object  stated,  it  would  incur  a  forfeiture  of 
its  charter,  if  the  reasoning  of  counsel  be  sound ;  and  yet 
it  would  be  an  anomalous  proceeding  for  a  court  to  pronounce 
a  judgment  of  forfeiture  against  a  bank,  for  doing  an  act 
which,  if  left  undone,  would  subject  it  to  the  high  penalties* 
which  f oUow  a  violation  of  its  charter. 

It  is  further  insisted,  thirdly,  that  the  court  will  not  imply 
the  existence  of  a  power  which  may  be  used  to  the  detriment 
of  creditors.  The  same  argument  may  be  used  in  r^ard  to 
most  of  the  implied  powers  which  the  bank  possessed.  Indi- 
viduals are  not  bound  to  contract  business  relations  with 
banks ;  if  they  do,  they  must  incur  all  the  hazards  incident  to 
such  a  relation.  If  a  person  accept  bills  of  a  bank  in  pay- 
ment of  a  debt,  he  accepts  them  with  a  full  knowledge  of  all 
the  powers  with  which  the  bank  is  invested.  He  knows  that 
these  powers  may  be  abused.  If,  therefore,  he  substitutes 
the  credit  of  a  bank  for  that  of  an  individual,  he  must  bear 
all  the  consequences  which  flow  from  his  own  voluntary  act. 

While  general  assignments,  made  by  a  bank,  of  all  ita 
property  for  the  benefit  of  creditors,  are  considered  by  coun- 
sel as  invalid,  especially  where  preferences  are  created  in 
favor  of  particular  creditors,  the  legality  of  special  assign- 
ments is  admitted.  The  reason  given  for  the  distinction  is, 
that  a  special  assignment  is  made  to  pay  or  secure  a  debt  due 
by  the  corporation ;  while  a  general  assignment  divests  the 
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corporation  of  the  power  to  exercise  its  corporate  f  nnctionSy 
and  devolyes  on  third  persons  the  management  of  the  cor- 
porate effects,  and  the  dntj  of  paying  corporate  debts. 
I  have  ah-eadj  endeavored  to  *prove  that  the  [552] 
assignment  in  the  case  before  ns,  did  not,  in  and  of 
itself 9  operate  as  a  dissolution  of  the  corporation.  If  the 
reason  last  nrged  be  a  sound  one,  it  applies  as  well  to  special 
as  to  general  assignments ;  in  both  instances,  the  management 
of  corporate  effects,  and  the  payment  of  corporate  debts,  is 
confided  to  third  persons ;  for,  in  a  legal  point  of  view,  I  am 
unable  to  perceive  the  difference  between  an  assignment  to 
seenre  a  debt,  made  directly  to  a  creditor  of  a  bank,  and  an 
assignment  made  to  a  third  person,  to  effect  the  same 
object.  If  a  bank  may  make  one  special  assignment  for 
the  purpose  of  securing  one  of  its  creditors,  why  may  it 
not  make  as  many  as  may  be  necessary  to  secure  each  and 
every  of  its  creditors,  until  all  its  property  is  exhausted  f 
The  List  assignment  which  embraces  the  remaining  assets 
held  by  the  bank  is  just  as  valid  as  the  first.  If  so,  I  am  at 
.i««^*co™wh^.np^  prinelpH  ft,  «^  object  ^, 
not  be  attained  by  an  assignment  of  all  the  assets  for  the 
benefit  of  creditors  generally.  The  only  difference  consists  in 
this :  that,  in  the  one  case,  the  whole  property  of  the  bank 
is  assigned  in  several  instruments,  for  the  legitimate  purpose 
of  paying  the  corporate  debts ;  while,  in  the  other,  but  one 
instrument  is  made  to  effect  the  very  same  purpose.  It  is 
not  difficult  to  see,  also,  that  where  a  bank  is  driven  by  press- 
ing necessity  to  multiply  special  assignments  to  secure  the 
payment  of  its  debts,  and  preserve  its  credit,  preferences 
are  in  fact  made.  Those  provided  for  by  the  first  assign- 
ment are  usually  amply  secured,  while  others  are  but  par- 
tially secured.  The  assignment  is  not  invalidated  by  being 
made  by  the  bank  to  third  persons.  The  mode  and  manner 
in  which  its  liabilities  are  to  be  met,  must,  of  necessity,  be 
left  to  the  discretion  of  those  to  whom  the  bank  has  confided 
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the  management  of  its  affairs.  Whether  a  payment  is  made 
directly  by  the  bank,  or  through  agents  of  its  own 
[553]  selection,  *can  make  no  difference.  By  the  instrament 
of  assignment,  the  bank  prescribes  the  powers  and 
duties  of  the  assignee,  and  does  not  commit  the  manageni^it 
of  its  assets  to  the  unlimited  control  of  third  persons.  The 
assignee  is  bound  to  execute  the  will  of  the  bank  as  it  is 
manifested  in  the  instnmient. 

The  last  reason  assigned  under  the  first  general  head,  why 
the  assignment  in  question  should  be  declared  void,  is  that^ 
admitting  that  the  stockholders  had  the  right  to  dissolve  the 
corporation,  the  directors  had  no  such  power.  This  reason 
is  predicated  upon  the  assumed  fact,  that  the  assignment  had 
the  effect  of  dissolving  the  corporation.  We  have  already 
said  that  the  assignment  did  not  work  a  dissolution  of  the 
corporation ;  and  as  the  whole  management  and  control  of 
the  property  and  affairs  of  the  bank  is,  by  the  charter,  con- 
ferred upon  the  board  of  directors,  the  execution  of  the 
assignment  by  them  was  unobjectionable. 

The  assignment  before  us,  made  by  the  bank  for  the 
benefit  of  its  creditors,  may,  I  think,  be  sustained  upon 
principle.  Such  assignments  have  received  the  sanction  of 
some  of  the  state  courts,  where  their  validity  was  directly 
drawn  in  question.  In  other  cases  they  have  been  sustained, 
where  their  validity  was  not  assailed :  iS^ate  v.  Bank  cf 
Marylo/nd^  6  GiU,  <&  Johns.j  205 ;  Unioji  Bank  of  Ten- 
nes8ee  v.  EIMotty  Ibid.j  363 ;  Warner  v.  Mawery  11  Verm^ 
385 ;  Pope  v.  Stewart,  2  Stewart,  401 ;  2  BlancCa  Ch.,  142, 
{Binney's  Case)  ;  4  Ark,,  302  {Conway^ 8  Case)  ;  3  Wen(Lf 
13  (Huxter  <6  Brace  v.  Bishop) ;  5  Watts  <&  Serg.,  223 
{Dam^  V.  Bank  TJ.  S.) ;  Ang.  <b  Ames  on  Corp.,  126. 

The  next  general  objection  to  the  validity  of  the 
[554]   assignment  ^is,  that  it  is  opposed  to  the  pohcy  of  the 
statutes  of  this  state. 

The  act  of  1837  {S.  L.  1837,  p.  307),  which  provides  for 
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proceedings  in  chancery  againat  corporati<»i0y  and  that  of 
1889  (S.  L.  1839,  j?.  94),  which  provides  for  the  volnntary 
•diflsolntion  of  corporations,  are  the  only  statutes,  the  policy 
of  which,  it  is  said,  would  be  defeated  by  sustaining  the 
4i8Bignment  made  by  the  bank. 

The  act  of  1837  contains  some  of  the  provisions  embodied 
in  article  second  of  the  Bevised  Statutes  of  New  York, 
entitled,  ^^Of  proceedings  against  corporations  in  equity." 
{ Y(A.  2,  jp.  377.)  It  confers  upon  the  chancellor  the 
authority  to  dissoVve  cmy  corparaUon  hanmtg  hcmhmg  powers^ 
when  sueh  corparatian  shall  become  insaherUy  or  violate  amy 
j^yromeion  of  its  charter.  The  third  section  of  the  act  pro- 
vides that,  whenever  any  corporation  having  banking  powers 
shall  become  insolvent,  or  shall  refuse  to  pay  its  debts,  or 
shall  violate  any  of  the  provisions  of  its  charter,  or  act  of 
incorporation,  or  amy  other  la/w  himdmg  on  the  sa/me^  the 
chancellor  may,  by  injunction,  restrain  such  corporation  and 
its  officers  from  exercising  any  or  all  its  corporate  rights, 
and  from  receiving  any  debts  or  demands  due  or  to  become 
due  the  same,  and  from  paying  out,  or  in  any  way  transferring 
or  delivering  to  any  person  any  money  or  effects  of  such 
corporation,  and  likewise  restrain  any  person  or  persons  from 
transferring,  in  like  manner,  the  whole  or  any  part  of  his  or 
their  property  or  effects,  who  may  directly  or  indirectly  be 
liable  for  the  payment  of  the  debts  or  liabilities  of  such  cor- 
poration. The  fourth  section  provides,  that  such  in j  auction 
may  be  issued  on  the  application  of  the  attorney-general,  in 
behalf  of  the  state,  or  of  any  creditor  or  stockholder 
of  such  corporation.  The  fifth  section  provides,  that  a 
receiver  may  be  appointed  to  take  charge  of  the  property 
and  effects,  and  collect  the  debts  due  the  corpora- 
tion. *The  seventh  section  confers  power  upon  the  [555] 
chancellor  to  compel  such  corporation,  its  officers, 
agents  and  stockholders  to  discover  any  property  belonging 
to  the  coiporation,  etc. 
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Such  are  the  general  provifiionB  of  the  act  of  1837,  and 
I  see  nothing  in  them  which  renders  the  asdgnment  by  the 
Riyer  Baisin  Bank  void.  The  act  certainly  does  not,  in 
express  terms,  prohibit  anch  an  assignment^  nor  does  snch 
an  assignment  defeat  any  object  or  pnrpose  contemplated 
by  the  act  It  simply  affords  a  new  remedy  against  cor^ 
porations  generally,  for  assnming  or  exercising  any  fran- 
chise, liberty,  or  privilege,  or  transacting  any  business  not 
allowed  by  its  charter;  and  to  restrain  individuals  from 
exercising  any  corporate  rights  not  granted  by  any  law  of 
this  state.  The  other  sections  invest  the  court  of  chancery 
with  new  powers,  and  give  a  new  remedy  against  corpora- 
tions having  banking  powers,  in  case  of  their  insolvency, 
or  when  such  corporations  shall  violate  any  provisions  of 
their  charters,  or  other  law  binding  on  them. 

The  article  of  the  New  York  statute,  from  which  those 
provisions  are  borrowed,  contains  various  others.  It  confers 
the  most  ample  powers  upon  receivers,  by  which  they  are 
enabled  to  wind  up  the  affairs  of  the  corporation.  Provision 
is  also  made  for  making  all  the  creditors  of  the  corporation 
parties  to  the  proceeding.  It  gives  to  the  chancellor  the 
most  ample  jurisdiction  over  all  the  officers  of  the  corpora- 
tion, and  declares,  in  express  terms,  that  all  alienations  made 
by  such  officers,  contrary  to  the  provisions  of  law,  shall  be 
set  aside.  Among  these  provisions  of  law,  is  that  contained 
in  section  4,  title  4  (1  JSev.  Stat.  Jf.  71,  p.  603),  entitled, 
<^  Special  provisions  relating  to  certain  corporations,"  which 
provides,  that,  ^^  whenever  any  incorporated  company  ahall 
have  refused  payment  of  any  of  its  notes,  or  other 
[556]  evidences  *of  debt,  in  specie,  or  lawful  money  of  the 
United  States,  it  shall  not  be  lawful  for  such  com- 
pany, or  any  of  its  officers,  to  assign  or  transfer  any  of  the 
property  or  choses  in  action  of  such  company  to  any  officer 
or  stockholder  of  such  company,  directly  or  indirectly,  for 
the  payment  of   any  debt;  and  it  shaU  not  he  lawful  to 
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Tnahe  any  tramfer  or  aasigrhment  m  contemplation  of  the 
insdvencj/  of  euoh  oompcmyy  to  anj  person  or  persons 
whatever.  And  every  snch  transfer  and  assignment  to  such 
officer,  stockholder,  or  other  peraonj  or  in  trust  for  them  or 
their  benefit,  eh^aU  he  utterly  void.^^ 

This  provision,  taken  in  connection  with  the  other  pro^ 
visions  contained  in  the  Bevised  Statutes  of  New  York, 
make,  so  far  as  corporations  are  concerned,  a  bankrupt 
system.  Our  act  of  1837  contains,  within  itself,  scarcely 
an  element  of  a  bankrupt  system.  If  intended  for  one,  the 
legislature  have  been  careful  to  exclude  the  idea  that  such 
was  their  intention,  by  failing  to  incorporate  in  the  act  those 
parts  of  the  Bevised  Statutes  of  New  York  from  which  it 
was  borrowed,  and  which  carry,  on  their  face,  the  evidence 
that  a  bankrupt  system  was  contemplated.  Speaking  of  the 
act  of  New  York  of  1825,  in  relation  to  coiporations. 
Chancellor  Kent  (2  Ken^s  Com,y  815)  says :  ^^  It  contained 
many  directions  calculated  to  check  abuses  in  the  manage- 
ment of  all  moneyed  incorporations,  and  to  facilitate  the 
recovery  of  debts  against  them.  All  transfers  by  incorpor- 
ated companies,  in  contemplation  of  bankruptcy,  were  declared 
void ;  and  if  any  incorporated  bank  should  become  insolvent, 
or  violate  its  charter,  the  chancellor  was  authorized,  by 
process  of  injunction,  to  restrain  the  exercise  of  its  powers, 
and  to  appoint  a  receiver ;  and  to  cause  the  effects  of  the 
company  to  be  distributed  among  the  creditors.  ThU  was 
a  statute  of  hamJ&nuptcy  in  relation  to  incorporated  lanke.^^ 
If  these  provisions  had  been  incorporated  in  the  act 
of  ^1837,  and  the  means  devised,  as  in  the  statute  of  [557] 
New  York,  for  carrying  them  into  effect,  we  should 
have  had  no  hesitation  in  determining  that  a  bankrupt 
system  was  intended. 

The  act  of  1839  has  not,  so  far  as  I  am  able  to  discover, 
the  slightest  relation  to  the  question  before  us.  It  simply 
provides  a  mode  by  which  corporations  may  make  a  surren- 
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der  of  their  rights  and  procure  a  difltribntioii.  It  dedaies 
void  all  aBsignmeiita  of  property,  after  the  preeentation  of 
the  petition,  bat  does  not  invalidate  assignments  made  before 
proceedings  were  commenced  nnder  its  provisions.  The  act 
is  not  mandatory  in  its  terms ;  nor  was  it  intended  to  pre- 
vent a  corporation  from  appropriating  its  property  in  pay- 
ment of  its  debts,  provided  that,  in  so  doing,  it  did  not 
violate  any  law  by  which  it  was  bouid,  and  that  such 
appropriation  was  not  tainted  with  fraud.  Snch,  it  seemB 
to  me,  was  the  object  which  the  legislature  had  in  view  in 
the  various  acts  relating  to  banking  corporations.  In  the 
case  of  the  Bank  OammMsianers  v.  The  Bank  of  Breety 
the  chancellor  decided  that  the  assignment  made  by  the 
bank  was  void,  because  it  evaded  the  provisions  of  the 
statute  applicable  to  that  class  of  corporations  to  which  the 
Bank  of  Brest  belonged;  and  because  the  directors,  in 
making  the  assignment  without  the  assent  of  their  stock- 
holders, exceeded  their  powers.  The  fncta  in  that  case 
differed  essentially  from  those  which  appear  in  the  case 
before  us.  The  intention  of  the  directors  to  wind  up  the 
affairs  of  the  bank  was  expressly  admitted ;  and  one  of  the 
reasons  given  for  this  proceeding  was  that  they  were  unaUe 
to  perfect  the  securities  rehired  by  la/u>.  Besides,  the  Bank 
of  Brest  was  subject  to  the  provisions  of  the  safety  fund 
act  and  the  argument  of  the  attorney-general  against  the 
validity  of  the  assignment  was  founded  upon  the  fact,  that 

it  contravened  the  policy  of  that  act,  and  the  act  of 
[558]   1888.    *No  reference  whatever  was  had  by  him  to  the 

act  of  1837.  It  is  averred  in  the  bill  that  the  bank 
of  Biver  Baisin  was  subject  to  the  provisions  of  an  act 
entitled  "  An  act  suspending,  for  a  limited  time,  certain  pro- 
visions of  law,  and  for  other  purposes,"  approved  June  22, 
1837.  By  the  eighth  section  of  this  act  its  provisions  were 
declared  inapplicable  to  any  bank  not  subject  to  the  act  of 
1836   (commonly  called  the  safety  fund  act),  unless  audi 
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bank  should  Bignifj  its  assent  to  that  act,  so  far  as  regards 
the  visitation  of  the  bank  commissioner  for  the  purposes 
specified  in  said  act,  and  to  ascertain  the  transactions  of 
the  bank  in  the  sale  of  specie  and  bullion.  All  other  pro- 
visions of  the  safety  fund  act  were,  therefore,  inapplicable  to 
the  bank  of  Biver  Baisin ;  and  we  are,  therefore,  not  called 
upon  to  affirm  or  deny  the  correctness  of  the  opinion  of  the 
chancellor  in  the  case  referred  to.  It  may  be  that  upon  the 
facts  admitted  to  exi^t,  the  assignment  was  void,  as  it 
defeated  the  policy  of  those  statutes  by  which  the  banks 
organized  under  the  general  banking  law  were  bound. 

Decree  reversed. 

[SEMAnmSB  OF  JAiniABT  TKBM  IH  inCXT  VOLXTKB.] 
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ACnON  UPON  THE  CASE. 

1.  In  an  action  for  damages  occasioned  by  the  defendant's  non-attendance  as  a  wit* 
ness  In  obedience  to  a  subpoena,  the  plaintiff  is  entitled  to  recover  any  damages 
immediately  consequential  upon  such  non-attendance:  e.  g.^  that  occasioned  by 
the  postponement  of  the  trial  wherein  the  defendant  was  subpoenaed,  in  conse- 
quence of  his  failure  to  attend.— iVentiM  v.  Wehtter^  6. 

2.  It  is  no  answer  to  such  an  action  that  the  court  from  which  the  subpcana  issued, 
refused,  on  motion,  to  impose  a  fine  upon  the  defendant  for  contempt  In  disobey- 
ing the  subpoena,  but  accepted  his  excuse.— Jdcm. 

Z.  A  purchaser  of  real  estate  at  a  mortgage  sale  acquires  an  inchoate  title,  snbjeci 
to  be  defeated  by  redemption.— iSICout  v.  Keyes,  18U. 

4.  When  his  title  becomes  absolute  by  the  failure  to  redeem,  it  relates  back  to  the 
time  of  the  purchase.— Idem. 

a.  And  he  may,  therefore,  after  his  title  is  thus  perfected,  maintain  an  action  for 
Injury  done  to  the  estate,  maliciously,  and  with  knowledge  of  his  rights,  by  the 
cutting  and  canying  away  growing  timber  after  the  purchase,  and  before  the 
expiration  of  the  time  for  redemption.— Jcfom. 

6.  Case  is  the  proper  conunon  law  remedy  for  such  injury.— idem. 

See  SLBOTxoirs,  S. 


AFFIDATrr. 

L  Under  R  8.  of  1888,  the  clerk  of  the  circuit  court  had  no  power  to  administer 
oaths  in  yacaUon.— &reentoul£  v.  Farmera  <t  Mechaniea*  Banky  IM, 

See  ATTAOHicBirT,  1,  8,  7,  9,  10.     Cebtxobari,  8.     Couzrrr  TtaUEOtam, 

Pragtiok,  7,  11,  13. 
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▲GBEEMJUTL 

See  OommAOT. 

ALTXHATION  OF  UNtfrKUXXNTS. 
See  Bom,  L 

AMENDHBa^T. 
See  Attagkmbiit,  1,  6,  0, 9;  IQL 

APPEAL  FROM  CHANCERY. 

I.  No  ftppeal  Het  to  this  oooit  from  kd  order  of  the  ehaneellor  deDsrlng  a  motion 
for  the  dissolution  of  a  prelimtnary  injunction,  heard  on  answer  to  a  part,  ami 
demurrer  to  the  residue  of  the  bill,  before  the  time  for  filing  replication  had 
expired;  eyen  though  the  motion  was  founded.  In  part,  upon  want  of  equity  in 
the  bill,  and,  in  denying  it,  the  chancellor  gave  his  opinion  upon  the  merits  of 
the  oontrover^f  between  the  parties.— TTing  v.  Warner,  f88. 


%,  An  order  (on  petition  of  one  of  soyeral  defendanta  and  proffer  of  an 

setting  aside  a  final  decree,  taken  pro  oof^esso,  in  a  foreclosure  sutt^  and  per> 
mitting  the  party  to  defend,  unleas  the  oomplainaat  should  elect  to 
him  the  decree  for  a  sum  named,  is  not  appealable.— iVeatin  v.  JKce,  996, 


9l  An  order  in  a  foredoeurs  sttit^  confirming  a  report  of  the  appraisal,  set  off  aatf 
conyeyance  of  the  mortgaged  premises  wider  the  appraisal  law  oC  184^  ia 
appealable.- Benedict  v.  ThompBon^  t99. 


4.  The  prior  decree  directing  the  appraisal,  seiKiff  and  oonyeyanoe  was  final,  aadi 
also  appealable.— Idem. 

6.  But  there  can  be  no  review  of  the  decree  on  appeal  from  the  ortisr.— Jileaik 


^  It  seems,  that  where  a  final  decree  is  the  subject  of  appeal,  Uiis  oonrt  will 

all  previous  orders  connected  with  the  decree,  and  affecting  the  merte;  haft  on 
an  appeal  from  tk  final  order^  the  court  is  restricted  to  a  review  of  so  much  of  tha- 
proceedings,  or  to  such  orders,  as  are  connected  with  the  final  order.— J 


7.  Upon  an  appeal  from  chancery,  the  jurisdiction  of  this  court  is  confined  to  aik 
examination  of  the  errors  found*  in  the  transcript;  and  the  court  cannot  awnrnis. 
as  part  of  the  case,  facts  not  appearing  in  the  trsnscript,  thougjii  assnmwl  by 
counsel  in  the  argument,  and  though,  in  virtue  of  a  parol  admiwlnn,  thex 
treated  as  a  part  of  the  case  in  the  court  below.— Bailey  «.  DeOroff,  lOBL 

See  Chancbrt,  S. 


ABRE8T. 
See  Shkuiv,  1. 
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ABBEST  OF  JUDGMENT. 
See  PicADixe,  H, 

APPRAISAL  LAW. 

1.  ne  proviBkmof  the  aotof  1841  (8.  L.  1841,  p.  46,  SS 1*  ?),  prohlbltlzig  the  nle  of 
propertj  on  execution  unless  ft  wiU  bring  two-thirds  of  its  yalue,  as  appraised  by 
three  disinterested  freeholders,  so  far  as  it  applies  to  the  remedy  to  enforce  pre- 
existing contracts,  is  unconstitutional  and  void,— WiUard  v.  Longstreet,  in. 

X  But  where  an  appraisal  and  sale  of  real  estate  was  made  under  the  provisions  of 
this  act»  bj  virtue  of  an  execution  on  a  judgment  upon  oontract  rendered  before 
the  act  took  efPect,  and  the  plaintiff  in  the  execution  participated  in  the  appraisal, 
and  purchased  the  premises  on  the  sale,  at  a  sum  exceeding  two-thirds  their 
appraised  value:  Held,  that  the  plaintiff's  rights  not  being  affected  by  the 
■sppraisal,  the  sale  was  valid,  and  conveyed  a  good  title.— Idem. 

S.  The  "Act  to  provide  for  the  transfer  of  real  estate  on  execution,  and  for  other 
purposes,"  approved  February  17,  1842  (S.  L.  1648,  p.  18S),  does  not  authorize  an 
appraisal  and  set-off  of  mortgaged  premises  in  satisfaction  of  the  mortgage, 
withoat  previous  proceedings  to  f  oredose,  either  in  equity  or  by  advertisement.— 
Buck  V.  Shsrman,  176, 

ASSIGNMENT  FOB  THE  BENEFIT  OF  OBEDITOBa 

See  CoBPOBATioir,  11. 

ATTACHMENT. 

1.  An  attadhment  against  a  non-resident  debtor,  under  &  S.  1838,  p.  606,  ch.  1,  Issued 
upon  the  filing  of  an  aflldavlt  sworn  to  on  a  day  previous,  is  void;  but  wiU  not  be 
quashed  <m  motion  if  the  plaintiff  file  a  new  affidavit  under  S.  L  1889,  p.  898, 1 38. 
— Drsif  V.  De^uindrt,  9S. 

%  An  affidavit  for  an  attachment,  under  B.  8. 1888,  p.  808,  ch.  1, 1 1,  stated  that  the 
indebtedness  sworn  to  was  upon  an  esBpreu  contract,  without  stating  more  par- 
ticularly the  nature  of  the  contract.    J9ek(,  sufficient.— i<le»k 

H  To  an  attachment  under  B.  S.  1838,  p.  506,  ch.  1,  the  sheriff  returned  that  he  had 
selaad  certain  lands  described  therein,  in  tohich  the  defendant  had  an  interest  <u 
one  cf  ike  hein  of  A.  D.,  but  did  not  state  the  extent  of  the  interest;  and  it 
appeared  that  the  lands  were  appraised  without  reference  to  Ik   field,  sulQcienL 


4L  Where,  In  addition  to  what  Is  lequlred  by  the  statute  (B.  S.  1838,  p.  606,  $  6).  it 
was  erroneously  stated  in  the  notice  of  the  pendency  of  a  suit  in  attachment, 
that  the  writ  was  returnable  in  November  next,  instead  of  instant,  it  was  held, 
that  this  did  not  vitiate  the  proceedings.— Idem. 

Mk  Attachment  under  R  S.  1888,  p.  506,  ch.  1,  at  the  suit  of  J.  D.,  receiver,  etc.  The 
joomal  entries  of  the  calling  and  default  of  the  defendant  at  the  first  and  second 
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aftflr  ibe  refeani  of  the  writ  omitted  to  state  the  special  character  in  whidi 
the  plaintiff  sued,  field;  no  ground  for  quashing  the  proceedings;  but  that  1i» 
drcntt  coort  would  hare  power  to  permit  such  omIaBion  to  be  supplied  hgr 
amendment^  lf»  in  fact,  the  defendant  was  property  called.— Idem. 


6.  The  slatiite  of  amendments  (R.  8.  1898.  p.  461,  |  90)  applies  to  proceedings  hgr 
attarhmwit  under  B.  &  1888,  p.  808,  ch.  L—Mem, 


7.  The  pnUmlnaiy  affidavit  required  by  the  statute  is  fwnnntlnl  to  jurisdiction  of  a 
proceeding  by  attachment.— CFr«eawn«lt  v.  Farmen  &  Meehanict^  Bank  of 

8L  Where  the  record  of  a  Judgment  In  attachment  shows  that  the  preliminary  alll- 
darit  was  sworn  to  before  an  oflScer  not  authorised  to  administer  oaths,  the 
judgment  and  sale  under  It  are  void  for  want  of  jurisdiction.— JUeia. 

iL  The  act  of  1888,  providing  that  no  writ  of  attachment  should  be  granted  on 
account  of  any  defect  In  the  affldarit  on  which  the  same  issued.  If  the  plalntafl; 
etc.,  should,  whenever  objection  was  made^  file  such  affidavit  as  is  required  by 
law,  does  not  authorise  the  flUng  of  a  new  affidavit  after  judgment  and  the  sale 
of  the  attached  premises,  when  the  original  affidavit  filed  before  the  act  took 
effect  is  a  nulll^.— Id«m. 

10.  Kor  if  authorised  by  the  statute,  would  such  an  amendment  render  the  title 
under  the  attachment  proceedings  valid  as  against  a  mortgage  esvcuted  hj  the 
defendant  In  attachment  while  the  proceedings  were  pending.— Idssi. 

See  DcTBOiT,  Crt  or,  1. 


BAIL. 
See  NoN-lKPuaomxHT  Act,  2.    Shsrut,  L 

BANKRUPTCY. 

against  whom  D  had  recovered  a  judgment  in  the  circuit  court  reoHyved  the 
cause  Into  this  court  by  writ  of  enor;  soon  afterwards  he  applied  for  and  obtained 
his  discharge  under  the  bankrupt  law  of  1841,  D  proving  the  judgment  as  a  daim 
against  his  estate  in  bankruptcy.  Supposing  that  by  these  proceedings  the  judg- 
ment had  been  ipm  facto  discharged,  and  that  nothing  remained  to  be  done 
to  prevent  its  aifirmance,  B  neglected  to  advise  with  or  Instruct  his  attomoy,  wbo^ 
after  the  dlschazge  in  bankruptcy,  and  in  Ignorance  of  it,  moved  the  cause  on  to 
a  hearing  in  this  courts  where  the  judgment  below  was  aOimed,  and  execntioa 
issued  thereon.  B  now  moved  that  the  execution  be  perpetually  stayed.  The 
court,  holding  B's  neglect  to  avail  himself  of  the  discharge  before  the  judgment 
of  affirmance,  to  be  satistaotorfiy  explained,  granted  the  motion,  on  the  tenns  of 
his  paying  the  costs  of  all  the  proceedings  in  this  oonzt.— BOihstefe  «.  Aodlpii^  9SL 

See  PABnnEBsmp,  1,  %, 


BAWDY-HOUSE. 
See  Drraorr,  Citt  or,  8,  8,  5,  0,  7. 
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BUJ^  OF  EZC£[ANOE  AND  PB0MI8S0BT  NOTES. 

1.  ABtumptit  upon  a  promiasoiy  note,  Indorsed  bj  the  defendant,  to  the  plaintifliB, 
dated  at  CShioego,  Illinois,  and  payable  at  St.  Joseph,  Michigan.  Flea  that  the 
note  was  made,  indorsed  and  deliyered  at  Ghicago,  in  the  state  of  Illinois;  that, 
b7  a  statute  of  that  state,  particularly  set  forth,  indorsers  were  dischaiiged  fEX>m 
Uabflity,  unless  the  degree  of  diligence  therein  specified,  was  used  by  the  holder, 
in  the  institution  and  proaecution  of  suit  against  the  maker;  and  that  such  dili- 
gence had  not  been  used  in  this  case,  whereby  the  defendant  was  discharged. 
Replication,  that  the  note  was  made  and  indorsed  for  the  purpose  of  being  dis- 
counted, and  was  discounted  by  the  plaintiffs,  at  their  banking  house  at  St. 
Joseph,  in  the  state  of  Michigan,  and  was  there  deliyered  to  them,  by  the  defend- 
ant, for  the  purpose  of  being  so  discounted;  without  this^  that  it  was  deliyered 
at  Chicago,  in  the  state  of  Illinois,  in  manner  and  form  as  in  the  plea  alleged. 
On  general  demurrer,  held,  that  the  replication  was  sui&cient;  for  that, 

(1)  The  inducement  ayers,  in  substance,  that  ^e  defendant's  contract  of  indorse- 
ment was  made  at  St.  Joseph,  not  only  by  the  deUyery  there  of  the  note  indorsed, 
but  by  the  negotiation  of  it  there,  by  sale  and  receipt  of  the  consideration  by  the 
defendant. 

(5)  The  replication  admits  merely  that  the  defendant  wrote  his  name  on  the  back 
of  the  note  at  Chicago— not  that  the  contract  of  indorsement  was  made  there— 
and  this  act  alone,  the  note  remaining  in  his  possession,  could  not  render  htm 
liable  as  indorser. 

(8)  The  trayerse  is  of  the  deliyery  of  the  note  with  the  defendant*»  indanemetit 

■ 

tgpon  it  (and  not  of  the  deliyery  of  the  note  merely),  at  Chicago. 

(4)  If  too  narrow  in  being  of  deliyery  only,  the  inducement  being  a  solBcieni 
answer  to  the  plea,  this  defect  is  aided  by  general  demurrer. 

(6)  Sed  quere^  whether  delivery,  or  what  in  legal  contemplation  amounte  to  it, 
is  not  necessazy  to  oonsununate  the  contract  of  indorsement. 

(6)  The  replication  would  not  be  sustained  by  proof  of  deliyery  of  the  note 
indorsed,  to  the  plaintiff,  by  some  Intermediate  holder  between  him  and  the 
defendant.— ITifuie  v.  Farmers  <t  Mechanica*  Bcmk,  10$. 

4.  Where  the  holder  of  a  note,  striking  out  intermediate  indorsements,  declares 
against  a  remote  indorser  as  on  an  indorsement  directly  to  himself,  he  reooyers 
on  the  contract  of  the  defendant  with  his  immediate  indorsee.— Idem. 

Z.  In  oM/wMpaii^  by  the  first  indorsee,  against  the  indorser  of  a  bill  of  exchange,  it 
wot  fteld,  that  the  acceptor,  for  whose  aocommodation  the  bill  was  drawn  and 
indorsed,  and  who  first  negotiated  it  to  the  plaintiff,  was  a  competent  witness 
for  the  defendant,  to  proye  facts  which  would  render  the  bill  yoid.— Orr  v. 
Laceff^tSO, 

4.  Notice  to  the  Indorser  of  a  foreign  bill  of  exchange,  that  the  bill,  describing  it,  has 
been  prcUsted  for  non-payment,  and  that  the  holder  looks  to  him  for  payment 
thereof,  is  a  sufficient  notice  of  dishonor;  the  term  protetied^  when  thus  used, 
implying  that  payment  had  been  demanded  and  refused.— 4><s«  v,  Newberry^ 
4S5. 

A.  AM&umi^ptU  by  the  indorsee  against  the  indorser  of  a  promissory  note.  Plea  that 
the  defendant  indorsed  the  note  for  the  accommodation  of  the  maker,  <if  which 
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the  plaintiff  bad  notioe;  and  that  the  plaintiff  had  recovered  Jodgment  upon  1^ 
against  the  maker,  on  which  execution  had  been  iasued,  and  levied  upon  goodm. 
of  the  maker  suffloient  to  iiatisfy  the  lame.  Held,  on  demurrer,  that  the  plea, 
was  a  good  bar  to  the  action;  such  levy  being  prima  facie  a  gatisfartion  o(  ftaa- 
deM.— Airmerf  db  M€chanie§'*  Bank  v.  Kingatey,  979. 

flee  Oonrnior,  ^  9.   OosMNunoir,  Z.   floniUT,  & 


BOND. 

1.  ▲  joint  and  several  bond  for  the  faithful  performance  of  the  duties  of  sheriff,., 
drawn  in  the  penalty  of  |2Ri,000,  after  having  been  signed  by  the  sheriff  and  six 
co-obligors  as  his  sureties,  was  altered  by  ihe  judges  of  the  circuit  court,  who 
were  empowered  to  direct  the  amount  of  the  penalty,  tay  msking  the  penal  snm 
$90,000,  and  was  then  signed  by  seventeen  other  sureties,  and  approved  and  filed 
according  to  the  statute.  Held,  that  the  bond  was  vc^d  as  to  the  six  sureties  who- 
signed  before  the  alteration  was  made,  but  valid  as  to  those  who  tSgoed  alter> 
ward8.~P0C>p2e  v.  Proton,  P. 

t.  Sembie^  That  even  as  to  the  latter  it  would  have  been  void  for  wantoC  dettveiy,  if,, 
when  they  signed  it,  they  had  made  it  a  condition  that  it  should  not  be  delivered 
until  executed  by  the  other  parties  whose  names  were  therein  inserted  as  co-obli- 
gon,  and  it  had  been  delivered  to  the  principal  obligee  or  his  agent  on  this  oon* 

Replevin  Bond.    See  Oovnr.i2iT. 
CKiardianahip  Bond.    See  Quabdxax,  1, 2^  Sl 


BY-LAW, 
flee  OoBPOftATioH,  7,  g. 

CERTIORABL 

1.  A  judgment  wUl  not  be  reversed  on  certiorari  on  the  ground  that  the  verdici  ot 
the  jury  was  against  evidence,  unless  it  appears  that  there  was  a  total  want  oT 
testimony  to  sustain  the  finding.— Oa<ae«  v.  BettM,  99. 

8.  It  will  be  presumed  that  there  was  evidence  to  sustain  the  finding,  though  none- 
appears,  unless  the  return  to  the  eerHovari  shows  that  the  whole  of  Uie  testi- 
mony in  the  case  is  returned.— /dem. 

a  Under  the  justices*  act  of  IMl  (8.  L.  18il,  ppi  118, 118^  before  aoerUorwri  to  a. 
Justice  of  the  peace  can  regulariy  issue  from  the  circuit  court,  the  affidavit  to- 
procure  the  allowance  thereof,  and  ttie  allowance  of  the  same  indorsed  thereoik 
1^  a  judge  of  this  court,  must  be  filed  with  the  <derk  of  the  cironit  ooort;  and  If 
issued  before  such  aflldavit  and  allowance  are  filed,  the  cause  will,  on  motioo,  be 
dismissed  bJ  the  circuit  court  for  want  of  jurisdiction.— Aofrfs  «.  Judgm  of 
Oaee  Oircmit  Cowrt^  116. 

4.  Section  118  of  the  justices*  act  of  1841  (8.  L.  1841,  p.  81),  which  provides  that. 
**  in  aU  oMet  of  judgments  rendered  before  a  justice  of  the  peace,  either  party 
thinking  himself  aggrieved  may  remove  the  same  by  writ  of  certiorari  into  the- 
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iiironlt  ooort»**  most  be  oonstnied  to  apply  to  sach  jadgmentai  onlj-  as  ana 
nnderod  in  the  ezerdfle  of  the  original  jarfadlctton  in  dvU  aeHatUt  oonfBrred 
upon  jnatloeal^  aeetlon  1  of  the  nme  act^TToriMr  «.  Fiorter,  868, 

S.  Held,  aooordingly,  thai  certiorari  would  not  lie  to  lemore  into  the  droidt  ooort, 
a  judgment  for  the  penalty  imposed  by  a  by-law  of  the  Tillage  of  Jadkacm  for 
neglect  to  perform  highway  labor,  rendered  by  a  Justioe  of  the  peaces  in  a  aum- 
nuuy  proceeding  by  complaint,  under  by-laws  of  the  village,  in  the  ezerdse  of 
the  wpeotal  jurisdiction  conferred  by  the  16th  section  (S.  L.  1848,  p.  128)  of  the 
village  <flijurter.— Itfesi.  ' 

^  aeuMe^  That  such  judgment  might  be  removed  into  this  court  by  oarMoraH.^ 
Mem, 

See  JusixoB  or  tbx  Pbacb,  Si 


CHALLENGE. 
See  CBnoHAL  Law,  8,  A, 

CHANCEBT. 

X  Decrees  and  orders,  final  and  interlocutory,  defined,  and  the  distinction  between 
tiiem  stated  and  expUtined.~Tr<n0r  v.  Warner^  888, 

*&  Whal  are  decrees  and  Jinal  orders,  from  which  an  appeal  lies  to  the  Supreme 
Oourtb 

See  Appbal  from  Obahobrt,  1,  S,  8, 6, 8. 

•S.  Where  the  complainant  takes  issue  upon  the  defendant's  plea,  and  on  the  hear- 
ing the  plea  is  not  found  to  be  true,  he  will  be  entitled  only  to  the  same  decree  as 
if  the  bill  had  been  taken  aa  confessed.  If  the  allegations  in  the  bill  do  not 
entitle  him  to  any  relief  whatever,  the  bill  will  be  dismissed.— fiwrl&tt<  v,  Britain, 

A.  And  this  even  on  hearing  in  this  court,  on  appeal  from  a  4ecree  of  the  chancellor 
dismissing  the  bill  on  the  ground  that  the  plea  was  sustained  by  the  proof  .—Idem. 

U  Held,  that  where,  on  a  bill  filed  to  set  aside  a  mortgage  as  wholly  void,  it  was 
decreed  that  the  mortgage  was  good  as  to  part  of  the  amount  secured  by  it, 
but  void  aa  to  the  residue  only,  costs  were  properly  awarded  against  the  com- 
plalnaata.~12ooet «.  WineUnv,  68. 

41  Equity  win  decree  spedfic  performance,  when. 

See  OoKTBAOT,  18, 18.    Hcsband  and  Worn. 


"CIVIL  ACTION." 
See  CKBTiOBiJU,  4,  ft. 

COLLISION  OF  VESSELS. 

t.  In  cases  of  collision,  the  burden  of  proof  is  on  the  plaintiff,  not  only  to  show 
negligence  on  the  part  of  the  defend  an t»  but  ordinary  care  on  his  own  part.— 
Drew  V.  Steamioiit  CKeeapeake,  88, 
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>.  ▲  g«oenl  enfltom.  of  iuiT%atloii,  e.  g.^  for  Te«els  to  paoi  each  other  to  the  lBft» 
maj  be  prored  Igj  tho  tofttmony  of  peTsons  ildlled  in  jmrlgtMotL—Idem, 

8.  Snchoiifltoiiiisapttrtof  tlielAwof  tlwlAiid;  and  ft  departure  from  it  occaakminff 
ooUidon  will  render  the  partf  liable,  unleai  the  other  partj,  bj  reasonable  effort, 
might  have  prerented  it;  and  each  partf  ahonld  aot  upon  the  preaompUon  thai 
tha  other  paftj  wiU  adhere  to  the  coatom.— Hdaat. 


» •    i  d: :ut 


TO  TAKE  TESTDfONT. 
flee  FnoBAT*  Ooobt,  9. 


COMMON  LAW. 

The  oommon  law  ia  in  force  in  thia  atate,  exoept  ao  far  aa  ia  reposnant  to^ 
aiatent  with,  oor  conatltatkm  or  atatntea.— Stoirt  n,  JEeyaa,  ]8k 

flee  OoujaioH  cm  TmmmM,  Z,  Z.   Vobbw  Law.   Wixa^  %t,^ 


COMMON  SCHOOia 

Under  the  akatnte  (8.  L.  IBIO,  p.  SIS,  |  X)  empowering  the  aohool  inapectoxa  of  aair 
townahip,  "to  divide  the  townahlp  into  aoch  number  of  diatrlcta,  and  to  regnlate 
and  alter  the  bonndariea  of  aaid  school  diatrieCa,  aa  may  from  time  to  time  ba 
neceasary,"  th^  may  diaaolre  one  organiaed  diatrict  and  annex  it  to  anothsr.— ^ 
pi$opU  V.  Davidtont  IML 

OOWIACT  OF  LAW& 
See  BatM  ov  XxoHAnoB  ajkd  PnomaaoKT  Noma,  1.   Ocnmuor,  11.   Wiu^  1. 

CONBEDERATION. 
See  ComAor,  4, 8^  8, 8^  9,  llL 

00N8TABXA. 

▲  oonatable  doea  not  aoqoire  authority  to  ezeoote  write  directed  to  the  aherifl;  ta 
eonaeqoemee  of  being  in  attendance  upon  a  aeaalon  of  the  drenlt  eoort  in  tha 
diadiaige  of  hia  dntlea  under  B.  &  1888^  p.  08, 1 61.--JhM!pIe  n.  Jfoort,  1. 

See  TaaaoiM  Svxkt  hid  DTiW ,  18w 

OONBTrrunONAL  LAW. 

See  ApnuiaAL  Law,  1.    OomoM  Law.    Dwmaa,  Cm  ov,  8^  7.    Fiiiiaia.  L 
SmMPnoM  Law.    GsmRAL  BiaKmo  Law.   Non-IvmiaoncBrr  Act,  1,  SL 

OONBTRUOnON  OF  WRITTEN  IN8TBX7MENT& 
See  CoMTRAOT,  1,  S,  8.    Lahdlobd  ahd  TkRAirr,  4,  8, 6^ 
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CJONSTRUCmVE  NOTICEL 
See  LAia>ix>BO  axtd  Tsrhit,  8L 

OONTINUANCaBB. 
Bee  FoBCiBLK  EMimr  axtd  DarjmB,  !& 

CONTRACT. 

1.  The  object  of  Interpretation  is  to  ascertain  the  intention  of  the  parties.— iVbrris 
V.  BKowermcM,  16, 

5.  Such  intention  should  be  e:athered  from  a  consideration  of  all  the  parts  of  an 
agreement,  and  one  clause  should  be  Interpreted  bj  another.— Idem. 

Z,  The  situation  of  the  parties,  and  the  subject  matter  of  the  transactions  to  which 
the  contract  relates,  may  be  taken  into  consideration  in  determining  the  mMuntnj^ 
of  anj  particular  sentence  or  provision.— Jdem. 

4.  A  contract,  the  consideration  or  object  of  which  is  in  violation  of  law,  is  void, 
and  a  court  of  justice  will  not  lend  its  aid  to  enforce  ft'Smiih  v.  BarttoWt  1S6. 

6.  But  a  subsequent  contract,  if  unconnected  with  the  illegal  act,  and  for  a  new  con- 
sideration, is  valid  and  wUl  be  enforced,  although  it  may  have  grown  out  of  the 
illegal  transaction,  and  the  party  to  whom  the  promise  was  made  may  have  had 
a  knowledge  of  it— Id«m. 

^  Auumptit  upon  a  promissory  note  for  91,000,  made  by  the  defendants  and  pay- 
able to  the  plaintiff.  The  origin  and  consideration  of  the  note  were  as  follows  : 
The  Farmers*  Bank  of  Homer,  an  institution  organised  under  the  general  i>^tiv<tig 
law  of  this  state  (g.  L.  1887,  p.  70),  drew  certain  drafts  on  one  W.,  to  the  amount 
of  $1S,000,  payable  four  months  after  date,  which  drafts  W.  was  induced  to 
accept  for  the  accommodation  of  the  bank,  by  its  depositing  with  him  $16,000  of 
its  own  bills,  to  secure  and  indemnity  him  for  such  acceptances.  The  drafts  were 
negotiated,  and,  the  bank  failing  to  provide  for  their  payment  at  maturity,  were 
dishonored.  Afterwards,  the  defendants  (who,  with  others,  were  directors  of  the 
bank  where  the  drafts  were  drawn,  and  as  such  individually  liable  for  its  debts, 
according  to  the  terms  of  the  general  bcmklng  law),  in  consideration  of  the 
delivery  to  them  by  W.,  of  the  $1S,000  of  bills  of  the  bank  deposited  with  him  as 
above  mentioned,  made  and  delivered  to  the  plaintiff  the  note  In  question,  and 
also  assigned  to  him  certain  other  securities,  upon  the  tnut  that  he*  should 
collect  the  moneys  due  and  to  become  due  thereon,  and  apply  the  same  to  the 
payment  of  the  drafts  drawn  upon  W.,  and  In  indemnifying  W.  against  Us  accept- 
ances thereof,  etc.  Heldt  that,  admitting  the  unconstitutionality  of  the  general 
banking  law.  In  so  far  as  It  purports  to  confer  oorporate  powers,  and  the  conse- 
quent illegality  of  the  drafts  and  bills,  yet,  that  the  note  and  trust  were  untainted 
by  such  illegality,  but  were  a  new  and  separate  transaction  based  upon  the  fact 
thai:  the  holdcr  of  the  drafts  had  advanced  a  full  consideration  for  them,  which 
in  justice  and  equity  ought  to  be  paid  to  him;  and  that  the  consideration  of  the 
note,  vis.,  the  delivery  by  W.  to  the  defendants  of  the  bills  of  the  bank,  and  the 
object  of  the  note  and  trusty  vis.,  to  provide  for  the  payment  of  the  drafts,  were 
legal  and  valid.— Idem. 
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7.  MbUL,  Also  (afflmilng  INea  v.  IFA«eIodb,  2  Doug.  MiA.  J?.,  S97),  that  the  plaintiff 
was  eutiUed  to  reoov«r  on  llie  note,  without  ahowing  that  W.  had  been  tt^^-MmA 
hj  reaaon  of  hia  acoeptanoea  of  the  drafta.— /dam. 

8L  Tlie  contract  of  a  coiporation,  unaothoriaed  by,  or  in  Tlolatlon  of  its  charter,  in 
void.  And  ao  will  be  a  new  contract  growing  out  of  it,  and  not  founded  upon  » 
new  fionaideratlon — Orr  v.  Laeey^  MSO. 


fti  Ii,liierefore,abank,ondiaoountingahUlof  ezoliange,ootTapti7raaeri 

fa&tereat  than  it  ia  authoxiaed  bj  ita  charter  to  reoeive,  the  bill  will  be  void.  And 
ao,  alao,  will  be  a  new  bOl  given  in  renewal  of  the  balance  dne  on  aueh  previoan 
t11flg;al  <Mie.^lciMn. 


10.  Where  the  tranaaction  on  ita  fftoe  importa  the  reaervation  of  exceaalTe  inteieat, 
there  ia  no  room  left  for  preaumption,  the  intent  ia  apparent  Where,  however, 
it  ia  fair  on  ita  face,  the  law  will  not  infer  an  intent,  or  a  oornipt  agreement,  to 
tain  illegal  intereat,  in  violation  of  the  aiarter;  but  thia  must  be  dearlj  eaTaV 
Uahed.   And  the  queatkm  of  intent  ia,  in  aooh  caaoa,  a  queation  for  the  Imy.— 


11.  Our  oooita  will  not  lend  their  aid  to  enforce  a  oontract  made  with  a  oorporatiaa 
of  another  atate,  in  violation  of  ita  charter.— /dem. 

Ul  WhexB  two  partiea  dalm  the  aame  land  under  conflicting  tiUea,  and  there  ia  a 
doubt  aa  to  wlilch  title  ia  valid,  that  fact  ia  a  aufllclent>eon8lderBtioa  for  an  agree 
ment  to  oompromiae  and  divide  the  land;  and  a  apeciflc  performance  of  Booh 
agreement  wlU  be  decreed,  where  there  haa  been  no  fraud  <Mr  unfaimeaa. — Weed 
V.  Terrf,  SU, 

Ul  And  thia,  though  the  agreement  be  bj  parol,  if  there  haa  been  a  part  peif or- 
manoe  to  take  It  out  of  the  atatute  of  f  rauda.— Jdm^ 

K  Where  the  partiea  to  auch  an  agreement  had  made  dholoe  of  a  third  peanon  to 
make  the  diviaion,  and  both  attended  and  took  part  in  it,  and  one  of  them  had 
delivered  pooaeaaion  to  the  other  of  portiona  aet  off  to  him,  and  permitted  the 
latter  to  make  repaira  upon  it,  leaae  it,  receive  the  rants  and  proflta,  and  paj^  the 
**'»^—  it  MNM  Aald.  that  thue  had  been  auch  oart  ******^»'»*'^«*^**  — HWt 

15.  Obligation  of  oontracta,  and  what  laws  impair  it. 

See  ApmiiSAL  Law,  1.     Exshpi'iok  Law.     Nov-Impbibormbit  Act,  1,  9L 

See  Bnxji  ov  Bxchamob  aitd  Pboiijb80bt  Norsa,  1.  Boko.  Dubbss.  Ev  mamas,  4. 
Fbaud  aitd  FBAunuxjDCT  CoHVETANCBa.  4,  5,  Ob    HuaBABo  AKD  WiTB.    Lahdlobd 

ABD  TbKABT,  7.     PLBAOmoa,  1,  8.     SUBDAT. 


COBPORATION. 

I.  Production  of  the  charter,  and  proof  of  acta  of  icaer  under  it,  ia  sufficient  to 
liah  corporate  ezlatence,  where  the  charter  confers  corporate  powera  ta  preaaafii, 
and  unconditionally,  and  doea  not  make  the  right  to  their  ezerciae  depend  upon 
anything  to  be  done  in  futwro.  In  such  caaea  no  proof  of  organisation  under 
the  charter  ia  neceaaary.— CoAiU  v.  Kalamaxoo  Mutual  Inaicronce  Co.,  ISL 

%  Wiltten  applications  to  an  incorporated  insurance  company  for  poUciee,  poMciea 
isaned  thereon,  and  alao  tiie  official  bonda  of  the  officers  of  the  cotnpaay,  are 
admiaalble  in  evidence  for  the  purpoae  of  proving  uaer.-^Idetn. 
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^  On  plM  of  thASMMral  lane  to  an  action  by  ft  oorponUloB  upon  o  noU  made 
paiftAU  to  the  eorporaiion,  tkapIaintUb  xnnit  prore  their  oorponfte  eodstecioe.— > 
Owen  V.  Flarmen''  Bank  of  Sandetone,  1ft. 

<,  One  wlio  effects  an  immnuioe  with  aa  incorporated  company,  by  the  terms  of 
whose  charter  he,  by  so  doin^,  becomes  a  member  of  the  corporate  body,  and,  on 
veoelTin^  his  poUcy,  gives  a  premiom  note  in  consideration  therefor,  payable  to 
the  company,  hy  its  corporate  name,  is  estopped  from  denying  the  corporate 
eodstence  of  the  company  in  an  action  against  him  on  the  note.  Semble^'^Cahitt 
V,  Xalawuuoo  Mtttual  Ineuranee  Co.,  IMU. 

Z,  Parol  eridence  is  admissible.  In  such  action,  to  prore  that  ik,  who  signed  the 
policy  as  president,  was  acting  president  of  the  company,  and  that  the  policy 
was  therefore  vaUd  and  binding  upon  the  company,  and  agood  conslderatioiB  for 
the  note.— Ideiik 

4w  ▲  corporation  is  bound  by  the  acts  of  its  officers  de  facto;  and  it  need  not  be 
shown  that  they  were  regnlarly  elected,  in  order  to  make  their  acts  binding  upon 
the  oorporatioiL    8eimble,'^Idem, 

?.  The  charter  of  a  corporation  empowered  the  president  and  directors  to  make 
by-laws.  Heidt  that  the  power  might  be  exercised  by  the  president  and  a 
majority  only  of  the  directors.— iUem. 

6.  The  charter  of  a  mutual  insurance  company  empowered  the  president  and 
directors  to  adopt  such  by-laws  and  regulations  for  the  transaction  of  the  busi- 
ness of  the  company  as  they  might  deem  expedient.  In  the  exercise  of  this 
power  a  by-law  was  adopted,  to  the  effect  that  if  any  person  who  had  become 
insured  In  the  company,  and  on  recelying  a  policy  for  such  insurance,  had  exe- 
cuted and  delivered  to  the  company  Us  premium  note,  promising  to  pay  a  certain 
4q)eclfled  sum,  in  such  portions  and  at  such  times  as  the  directors  of  the  com- 
pany might,  agreeably  to  their  act  of  incorporation,  require,  and  had  thmvby 
become  liable  to  pay  his  proportion  of  all  losses  by  fire,  of  property  insured  in  the 
company,  and  of  all  expenses  of  the  company,  should  neglect  to  pay  any  sum 
asseased  upon  his  premium  note,  for  his  proportion  of  such  losses  and  expenses, 
for  the  space  of  thirty  days  after  the  publication  of  notice  of  such  assessment, 
in  such  case,  the  directors  of  the  company  might  sue  for  and  recover  the  whole 
amount  of  such  premium  note— the  money,  when  collected,  to  remain  in  the 
treasury  of  the  company,  subject  to  the  payment  of  such  losses  and  expenses  as 
had  accrued,  or  might  afterwards  accrue,  and  the  balance.  If  any,  to  be  returned 
to  the  insured,  on  demand,  itfter  the  expiration  of  his  policy.  HeUL,  that  the 
directors  had  power  to  adopt  this  by-law,  and  that  it  formed  a  part  of  the  con- 
tract of  a  person  effecting  insurance  with  the  company,  knowing  that  It  was  in 
foroe.— Idem. 

9.  n  seems  that  a  corporation  is  not  dissolved  by  the  omission  to  elect  directors, 
under  the  charter,  but  that  the  old  directors  continue  in  oflBce  until  others  are 
elected  in  their  stead.— Jdeia. 

10^  In  an  action  by  *  corporation,  Uie  defendant,  for  the  purpose  of  showing  the 
corporation  dlnolved,  and  therefore  not  competent  to  maintain  the  action, 
offered  to  prove  the  continued  Insolvency  of  the  corporation,  and  the  failure  to 
elect  directors  under  the  charter,  for  a  long  time  previous  to  the  commencement 
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oftlMiatt.  gaic^that  tht  eridence  wia  liMMhntwiMe;  tortlif  e— e  of  fof- 
ftltonof  eorporateri^tooQoldiiotbetekaDadvmiitavs  of  ooQa$fenOj,hatOBif 
by  ft  dtreot  prooeedin^  for  that  pnrpoae  affainst  the  oorpocatSon.— HdaM. 


It  Where  the  directors  of  an  Inaolyeiit  bank,  with  the  ■■wit  of  a  miijori^j,  tlwogh 
without  the  knowledge  of  tome  of  Ita  >tockfaolden»  aaaigned  all  the  oocponta 
property  to  tnisteea  for  the  pajmeat  of  the  dehCa  of  the  bank,  pief erring  par* 
tioular  eredlUm,  it  wcm  held,  that  the  aarignment  was  ralid  at  common  law,  and 
was  not  in  oontraventlon  of  the  poUcj  of  the  statutes  of  this  state.— 3\NPa  v.  Btmk 
0/  River  Batein,  B90. 


UL  R  eeeme  that  such  an  assignment  does  not,  per  m,  operate  as  a  dianlDtlon  of  the 
corporation,  or  surrender  of  its  f  ranehisea.— Jdesk 

UL  And  that  the  powerto  make  sodi  an  assignment,  thongh  not  conferred  bj  charter, 
is  incident  to  the  general  powers  conferred  upon  hanking  corporationa.— iitaa» 

14.  The  acts  proyiding  for  proceedings  in  chancery  against  cotporatlons  03^  L^  897» 
p.  ,808),  and  for  the  voluntary  dissohition  of  corporations  (S.  L.,  1888,  p.  M),  are 
not  in  the  nature  of  statutes  of  bankruptcy,  applicable  to  corporations —Jaem. 

Bee  OoMnuor,  8,  8,  11.    GsnnuL  BimiKO  Law.    InquasT  cor  DiwiaM     Plkad- 

8.8. 


00U19TT  TBBASUBXB. 

lbs  deputy  county  treasurer  has  power,  in  the  aboence  of  the  treasurer,  toadmlniater 
the  oath  which  1 8,  of  &  8. 1888,  p.  87,  requires  the  township  collector  to  make 
**  before  the  county  treasurer,  or,  in  his  absence,  before  a  justice  of  the  peace,** 
on  return  of  unpaid  taxes  on  and  in  his  township.  The  language  of  this  seeUoa 
does  not  restrict  the  general  power  of  the  deputy  **to  perform  all  the  duties  of 
the  treasurer,  in  his  absence,**  conferred  by  B.  &  1888^  P>  ^  f  SSL—Jfaloney  e. 
Jfa*ani5fL 


O06T8. 

See  CBAMcnnr,  ft. 


CONVKYANCS. 
See  Aonov  uroii  ram  Oasb,  8,  4.   Aita0HMbit,  9.    Cknrnuoi,  18L    SxBoonov,  7. 

FORCIBLB    EhTRT    AMD    DnTAlXBB,     10.     FBAIH)    AHD    FKAUDUIBHT    COKTSTAlfOBSL 

Obmbul  Bamkhio  Law.    Guabdiait,  8.    Hiobwat,  1, 8^  8,  8l    Husbaxs  axd  Wi 
M  oaTaA0B  or  Laud.    Pbobais  Ooctt,  7.    Tax  Tmaa. 


COVKNANT. 

1.  Oovenant  The  declaration  set  forth  a  covenant  alleged  to  be  contained  In  a 
replevin  bond  of  the  same  tenor  with  the  condition  of  such  abond  as  prescribed 
by  B.  a,  1888,  p.  6M,  1 6.  Default  for  want  of  plea*  and  final  judgment  for  daaa- 
ages.    On  error  to  rererae  the  judgment,  Hisid, 
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<1)  Tlukttt  was  competent  for  the  parties  to  add  to  the  oondttton  of  a  replevin 
bond  a  oorenaat  of  the  same  tenor;  and,  on  breach,  oorenant  broken  mJgfat  be 
maintained  upon  it. 

(8)  That  It  would  be  presumed  that  the  bond  in  this  case  contained  such  oore- 
nant;  and  not  that  the  action  was  founded  upon  the  condition  of  the  bond. 

(8)  That  it  was  not  necessary  that  the  dedaratton  should  set  forth  the  penal  part 
of  the  bond;  it  beinff  sufficient  for  the  plaintiff  to  set  forth  only  so  much  of  an 
Instrument  as  constitutes  the  foundation  of  his  action. 

(0  Thatthe  judgment  was  regular  in  being  for  damages,  instead  of  the  penalty 
of  the  hoaid.'^PrentisB  v,  SfpeUding,  8k 

8se  HioBWAT,  8l   Lardloid  um  IteAar,  t   Fnionca,  8. 


CRIMINAL  ULW. 

L  An  indictment  for  a  fiolation  of  the  statute  against  the  jiresumtng  to  be  ''aseUer 
of  wine,  brandy,  rum,  or  other  tpiriiwnu  U^iior,"  eta,  without  being  licensed  as 
an  inn-holder  (R.  S.  1888,  p.  908,  |  1),  charged  the  defendant  with  presuming  to 
be  a  seDer  of  vohitkift  alleging  it  to  be  tpirftuoug  li^tuor,  without  such  license. 
HeU,  sufficient;  and  that  the  presuming  to  be  a  seller  of  wMthy,  was  forbidden 
by  the  statute,  although  that  kind  of  spirituous  liquor  was  not  therein  spectflcally 
mentioned.— Pieople  v.  WeMer,  99. 

2.  Grand  Juiors  drawn,  and  appearing  upon  summons,  are  presumed  to  be  legally 
qualified  and  properly  returned;  and  the  drouit  court  will  not  interfere  to  set 
aside  the  panel  or  any  part  of  it,  unless  upon  cause  shown  by  a  person  haTing  a 
right  to  question  its  legality.— 3%ayer  v,  People,  U19. 

■ 

8l  Ihe  grand  Jury  is  formed  under  the  direction  of  the  court;  and  a  challenge, 
either  to  the  array  or  to  the  poll,  can  only  be  made  by  a  jMrson  imder  proteev- 
tion,  and  whose  case  is  about  to  be  brought  before  the  Jury.— Idem. 

t,  One  who  makes  such  challenge  must  show  to  the  court  that  he  is  so  under  prose- 
cution.—Jttan. 

See  OBBionAU,  4, 6.    Dbtboit,  Cir  or,  8.    Hiobwat. 


**C!BIMINAL  OFFENSE.** 
See  DamoiT,  Citt  or,  6, 8, 7.    Hiohwat. 

CUSTOM  OF  NAVIGATION. 

How  proved,  and  consequence  of  a  departure  from  it  occasioning  damaga 

See  OoLUsioH  ov  Visssu,  8^  8. 

DAMAGE& 
flee  AonoH  vtom  tbs  Case,  1.    Cotmkaxt,   iNqunr  ov  DAXAoas.    PaACfTxai,  i^  8l 

DEBTOR  AND  CREDITOR 

Bee  Fkadd  aud  Fbaudulxnt  CoirrKTiJiaBi. 

686 


572  mDBX. 

DEDICATION. 


EsaoonoM,  7.   CKuboux,  ^    Hmbwat,  1-^  &    Tiiiiwfiwig  m»  Tbuvi;  1,  <  fi,  fll 

or  LAinx    Tax  Trus. 


DRBOIT  ft  FONTLLC  RAILBOAD  OOMPAHT. 
8m 


DEIBOrr,  CITY  OF. 

1.  The  major's  eowi  of  tho  dtj  of  Deferott  has  bo  JuriadlctioB  of  pioeeedlngi 
against  deblon  bj  attadunent  imdar  &  fl.  18B8|  p.  606.  dL  L— ITsOsi  «.  OMy  •/ 
Detroit,  77. 

%  The  itatefte  (B- 1<.  IBM;  p.  40;  1 8)1,  anqwwariiv  the  ootnTnon  oounca  of  the  ettj  of 
Detroife  **  to  make  all  soch  l»7-law8  and  ordinanoea  aa  may  he  deemed  expedient 
for  the  purpose  of  proTenttog  and  snppreasing  houses  of  ill-fame  within  the 
limits  of  the  dty/*  does  not  anthoriae  the  oommon  council,  lay  otdinanoe  and 
resolution,  to  require  the  cftj  marriuU  to  demolish  a  house  occupied  as  a  house 
of  ifl-fame,  and  af^Judged  t^  sudi  council  to  be  a  oommon  Bvisanea— IFUdk  sl 
SkfWtUf  SSi. 

Z,  Neither  hare  indlrldnals  the  right  to  abate  llie  nuisance  occasioned  by  the  ooeo- 
pation  of  a  building  as  a  house  of  iU-fame,  by  demolishing  the  building.^liifeiik 

4.  R  teem*  that  the  power  to  abate  a  nuisanoe  is  limited  to  the  removal  of  that  In 
which  the  nuisance  consists.— iUen». 

4L  Indictment  of  the  offenders  is  the  appropriate  remedy,  both  at  oommon  law  aad 
under  the  statute,  for  the  suppression  of  houses  of  ill-fame. 

H  Keeping  a  house  of  iQ-fame  is  a  crimAiol  oiTense  within  the  meaning  of  article 
1, 1 11,  of  the*  oonstitntkm  of  the  state,  which  declares  that  **  no  person  shall  be 
held  to  answer  for  a  criminal  offense,  unleai  on  presentment  of  a  grand  Jozy, 
except,**  t)tc—8lavght9r  v.  People^  SSL 

7.  Held,  accordingly,  that  an  ordinance  of  the  oommon  council  of  Detroit*  pre- 
scribing the  punishment  for  keeping  a  house  of  iD-fiame  within  the  limits  of  the 
city,  and  proriding  for  the  trial  and  couTiction  of  offenders  by  the  mayor's  court, 
where  the  proceedings  are  by  complaint*  without  preaentmetit  of  a  gramd  /twy, 
was  unconstitutional;  and  that  a  summary  oonTicdon,  b7  the  mayor's  court,  for 
▼iolatlon  of  this  ordinance,  was  Toid.— /dsm. 

DOMICILE. 

Domicile  deflned,  and  the  facts  and  circumstances  from  whidi  it  msy  be  intend, 
stated.— Ate  High,  App^Oant,  SIS. 

See  Will,  1,  S,  6^ 

DOWER 

L  In  this  state,  a  widow  is  entitled  to  dower  in  wad  lands.— OaaipteO;  Appti- 
lant,XU. 
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Z,  Notioe  to  file  adminittrtttor,  of  prooeedings  in  tbe  probate  court,  under  B.  & 
IHS8,  ch.  S|  p.  888^  for  Mtlgnment  of  the  wldow*e  dower,  Is  not  neceMaiy,  the 
matter  belnc  who%  between  the  widow  and  heink— JSdein. 

Bee  HiMBAiro  imd  Wi 


DUBBSa 

Lawful  fanpriflonment,  without  illegal  force,  hardship  or  prlTatlon,  oonitltates  no 
dureas  to  avoid  a  contract.    8emble,—Rood  v.  WinOow,  68, 


EJECTMENT. 
See  LzMiTATioifB,  Statots  or. 


ELECnONa 

WheUier  a  person  offering  to  Tote  at  an  election  has  the  requisite  qualification  aa 
to  color  or  descent  (the  constitution,  art.  ii,  |  1,  conferring  the  right  to  Tote, 
upon  **  white  male  dtiaens  "  only),  must,  on  challenge  for  want  of  such  qualifi- 
cation, be  inquired  into  and  determined  by  the  inspectors  of  election.— Oordon. 
t>.  Farrar,  Ull, 

In  determining  tUs  question,  the  inspectors  aot/ttdicfoSy,  not  ministerlallj;  and 
therefore  they  are  not  liable  in  an  action  on  the  case  for  damages  for  Improperly 
refusing  a  Tote  because  the  person  offering  it  was  partly  o<  African  descent — 
Jdrnn, 


ESTOPPELb 
See  OoBPOBAxioN,  4.    MncsAnoB*  Ijsh;  SL 


EVIDENCB. 

* 

The  oontents  of  a  notioe  to  quit  may  be  proved  by  seoondavy  evidence,  without 
notice  to  produce  the  original.— Folfcner  v.  Beert,  m, 

Tb»  survey  of  a  road  from  its  commencement  to  its  termination  is  an  entire 
thing;  and  a  part  of  tlie  record  of  such  survey  giving  the  oonrse  and  distance 
across  a  partloular  section  only,  cannot  be  read  in  evidence,  without  permitting- 
the  whole  record  of  the  survey  to  go  to  the  juiy.— JIbors  v.  Ftople,  UK. 

Parol  evidence  of  the  existence  of  certain  marked  trees  and  monuments  not 
called  for  in  the  survey  of  the  road,  is  inadmissible  to  establieh,  by  these  marks 
and  monuments,  a  line  of  the  road  variant  from  that  called  for  by  the  courses 
and  distances,  hj  which  alone  such  line  is  designated  in  the  surv^.— JU«m. 

Beld,  that  parol  contemporaneous  evidence  was  admissible  to  show  that  the- 
defendant's  written  acknowledgment  of  a  debt  from  which  he  had  been  discharged, 
by  bankruptcy,  was  avowedly  obtained  by  the  plaintiff,  and  in  fact  executed  and 
delivered  by  the  defendant,  for  the  purpose  of  facilitating  the  proof  of  the  debt 
against  the  defendant's  estate  in  bankruptoy;  and  not  with  a  view  to  its  revival 
against  the  defendant  Such  evidence  would  not  contradict  or  vary  the  terms  of 
a  vaUd  written  instrument,  but  would  show  that  the  instrument  never  waa 
delivered,  and,  therefore,  never  had  any  legal  existence,  or  binding  foroe,  a«  a, 
amtract—Mwoodv.  aiUett,90€. 
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I.  In  ft  bill  to  foradoM  a  mortga^  executed  hj  the  Detroit  Ci^  buik;  June  n» 
188B,  it  was  aUeged  that  the  bank  was  a  body  polttfo  and  corporate,  in,  etc ;  that 
in  March,  1889,  the  bankoomDolaaionersof  the  state  llled  a  biil  in  chanoerj  agahist 
the  bank,  charging  insolrenpy  and  a  Tiolatton  ot  the  law  under  which  it  was 
organised,  whereupcm  reoeiyers  were  appointed  to  taice  diai^  of  the  effects  ol 
the  bank,  eta,  and  that  said  reoeiyers  assigned  the  mort^;age  to  the  complainant. 
Held,  that^  upon  these  allegations,  and  the  laws  of  this  state  of  which  the  court 
were  bound  to  take  judicial  notice,  the  court  would  assume  that  the  bank  was 
organised  under  the  proyisions  of  the  general  banking  law.— H«rl5t»t  v.  Britain, 
191. 

Bee  Bills  or  J&eobavob  ahd  PBomssoaT  Noras,  8.     Oolubioh  ov  Ybssblb,  1,  2. 

COXTKAOT,  8,  10.     OOBPOBATIOK,  1-tt.     FOBCIBLB  Emtbt  ahd  DiTAima,  8,  4,  8,  10. 

FoBBOH  Law.     FfcAUD  Aim  ntiUDULSirr  (^okvktahgb,  8,  4.     Hiohwat,  8-4S. 
Lahdlobd  AMD  Tbuxt,  6l    FBOBAni  CouBT,  4-0.    Tax  TetuBw    Yabiahob. 


BJUfiOUTlON. 

L  A  leyy  on  real  estate  is  not  a  prima  fade  satisfaction  of  the  debt    SsmMs.- 
Spafford  v.  Beoc^,  IBO. 

S.  iui  to  the  effect  of  a  ley/  upon  sufficient  personal  propertj. 

See  BnuB  ov  EzoBAaoa  Ajm  Fbobbbsobt  NotbBi  I. 


8.  An  aiiat  fi.  fa.  issued  on  a  return  of  a  preyious  execution  leyied  upon  real 

which  remained  unsold  for  want  of  bidders,  is  irregular  merely,  but  not  void.— 
Spafford  v.  Beack,  160. 

4.  So,  also,  non-compliance  by  the  sheriff  with  the  requirements  of  the  statute  in 
regard  to  the  leyy,  adyertlsement,  or  sale  of  real  estate,  is  mere  irregularis.— 
Idem. 

St.  And  such  irregularities  must  be  complained  of  in  da/b  time,  by  motion,  or  they 
will  be  waiyed.— Idem. 

6.  A  motion  to  set  aside  an  execution  and  proceedings  under  it  for  Irregularity 
merely,  made  flye  years  after  sale  of  real  estate  by  yirtue  of  the  execution,  is  too 
late.^/Uem. 

7.  The  title  of  a  purchaser  of  real  estate  sold  on  execution,  is  not  affected  by  the 
insufficienoy  of  the  sheriff's  return  to  the  execution.  The  sherifTs  certiilcate  of 
sale  and  deed,  and  not  his  return,  are  the  eyidence  of  such  title.— iSam. 

See  Appraisal  Law,  1,  Sl    Babxbuptot.    ExxHpnov  Law.   Justiob  of  tbb  Pbacb,  8l 


EZEHFTION  LAW. 

1.  Hie  act  of  1842  (S.  L.  IMS,  p.  70),  exempting  from  executioa  properly  not 
exempted  by  preyious  statutes,  operates  upon  the  remedy  to  enforce  oontraofes 
made  before  it  took  effect,  but  does  not,  in  so  far  as  it  is  thus  retrospectfye, 
impair  Me  obUgaiion  of  o(mtracU.^BoekweU  v.  HybbeWa  Admire,  197, 


FOBdBLlC  ENTRY  AND  DETAINEB. 

1.  The  summary  remedy  which  the  statute  (8.  L.  1840,  p.  84,  |  B)  provides  for 
obtaining  possession,  after  redemption  expired,  of  premises  sold  on  mortgsge 
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f orael09isre»  or  under  execution,  appUee  onlj  where  there  is  ft  privitif  between 
the  parties;  and  not  where  the  grantee  of  a  purchaser  on  sale  under  erecutJon, 
seeks  to  reooTer  possession  from  a  person  holding  adTorselj  to  the  judgment 
debtor.— iSoyice  v.  Bradbum^  877. 

S.  A  complaint  under  f  2  of  ch.  6,  tit  8,  pt  8<of  R  8. 1888,  for  unlawful  and  forcible 
entzy  into  lands,  etc.,  should  contain  tiie  same  substantiTe  all^ations,  which 
would  be  requisite  in  an  indictment  under  $  1  of  the  same  chapter;  and  the  com- 
plainant should  be  held  to  the  same  proof,  substantially,  that  would  be  necessary 
to  justiiy  a  couTlction  upon  such  an  indictment.— I>avfc0  v.  IngenoU,  Sit. 

8.  Where  the  evidence  to  sustain  such  a  complaint  showed  merely  an  v/idawfid 
entry  and  detention,  but  did  not  show  that  they  were  accompanied  with  violence, 
or  a  breach  of  the  peace,  it  was  held  insufficient.— lUsm. 

4.  The  erldenoe  to  sustain  a  complaint,  under  R  8. 1888,  p.  490,  ch.  5,  |  S,  for  unlaw- 
ful and  forcible  entiy  and  detainer  of  premises,  must  show  force  or  violence  in 
making  the  entry  as  well  as  the  subsequent  detention.— Xa^mer  v.  Woodward, 

S68. 

5.  The  complaint,  in  a  proceeding  under  the  statute  of  forcible  entry  and  detainer 
(R.  S.  1888,  p.  490,  ch.  6),  and  the  act  amendatory  thereto  (S.  L.  1840,  p.  88), 
should  allege  all  the  facts  necessary  to  give  the  justices  jurisdiction.— iZoyee  v. 
Br<idbum,  977. 

6.  In  order  to  give  the  justices  jurisdiction  in  such  suits,  the  complaint  should  allege 
aU  the  facts  necessary  to  show  a  case  in  which  ttie  remedy  is  provided  by  the 
statute.— (7anoeU  v.  Ward,  S7U. 

7.  A  complaint  alleging  merely  that  **B  hoUU  over  and  unlawfuUy  detains  "  cer- 
tain premises,  etc.,  is  not  sufficient— Idem. 

8.  The  complainant,  in  his  evidence,  is  confined  to  proof  of  the  facts  alleged  In  his 
complaint.— Jdem. 

9.  No  declaration  is  necessary  in  such  suits;  the  complaint  standing  in  lieu  of  a 
declaration.— Idem. 

10.  Where,  in  a  suit  under  the  statute  of  forcible  entry  and  detainer  (R.  9.  18S8,  p. 
490,  ch.  S,  and  S.  L.  1840,  p.  88),  a  purchaser  of  mortgaged  premises  on  a  statutory 
foreclosure  seeks  to  recover  possession  of  a  person  holding  over  after  the  equity 
of  redemption  has  expired,  he  must  prove  the  regularity  of  all  the  proceedings 
on  the  foreclosure.— Jciem. 

11.  Pleading  the  general  issue  to  a  complaint  under  the  statute  of  forcible  entry  and 
detainer  (R  8.  490,  ch.  5,  S.  L.  1840,  p.  88)  is  a  waiver  of  irregularities  in  the 
summons  and  venire.— ^bUmer  v.  Beers,  117. 

IS.  In  suits  before  two  justices  of  the  peace,  under  the  statute  of  forcible  entry  and 
detainer  (R  8. 1888,  p.  490,  ch.  S)  and  the  act  amendatory  thereto  (8.  L.  1840,  p. 
88),  the  jury  are  the  judges  both  of  the  law  and  the  facts.  Misdirection  of  the 
court  to  the  jury,  cannot,  therefore,  be  assigned  for  error;  but  it  may  be  assigned 
for  error  that  the  verdict  is  against  the  Ism. ^Chamberlain  v.  Brown,  190 

18.  8uits  pending  before  justices  of  the  peace  under  the  statute  of  forcible  entry  and 
detainer  (R  S.  1888,  p.  490,  ch.  5,  and  S.  L.  1840,  p.  88),  may  be  continued  on  cause 
shown;  the  power  to  continue,  although  not  expressly  conferred,  being  Incident 
to  the  jurisdiction  to  hear  and  determine.— ConoelZ  v.  Ward,  S7U. 


676  INDEX. 

14.  On  oomplaint  of  forcible  entiy  ttnd  detainer,  mnde  before  two  joetfoei  of  tli» 
peace  under  R  8. 1888,  p.  4Mi,  cb.  S,  a  wanmat  and  venire  were  ianed  and  eerv«d» 
and,  on  tbe  return  day,  the  partiee  and  most  of  the  jurors  summoned  appeared; 
the  cause  iras  then  adjourned  to  a  future  da j,  and  the  Justioes  thereupon  iasoedL 
another  venire  hj  which  a  second  juiy  was  summoned,  before  whom  the  oaus»> 
was  tried.  Held,  that  the  justices  had  no  power  to  direct  the  second  jary  to  b»- 
summoned;  but  should  have  required  the  jurors  who  appeared  in  obedience  U^ 
the  first  venire,  to  appear  on  the  adjourned  day  of  the  cause;  and  if  their  num- 
ber was  insnfflcient  to  complete  the  panel,  the  deficiency  should  have  been  sup- 
plied by  the  summoning  of  additional  jurors  by  virtue  of  the  same  venire.— Lati^ 
V.  Woodward,  tea. 


15.  A  constable  has  authority,  under  the  statute  of  forcible  entry  and  detainer  (R.  8^ 
1838,  p.  460,  ch.  S,  f  S  8k  18),  to  execute  a  writ  of  restitution.— iVopte  v.  Oay,  967. 


Ifli  The  statute  <&  &  1888,  p.  480.  |6)  requires  that  a  landlord  should  demand 

sion  of  premises,  in  writing,  from  his  tenant,  at  least  twenty  days  before  sum- 
mary proceedings,  under  its  proTisions,  to  recover  the  possession.  Held,  that  a. 
demand,  req:niring  the  tenant  to  gtuf  the  premieee  in  ten  days,  but  which  waa 
served  twenty  d^ys  before  proceedings  instituted,  was  suffldent. —GAomlMriam. 
V.  Brown,  J$0, 


F0SBCL06UBB. 

Katore  of  purchasers*  title  on.    Bee  Actior  oh  tbx  Cibb,  Z,  4 
Necessary  under  the  appraisal  law  of  18<S.    See  Appraisal  Law,  8L 

See  Gknbral  Bmxkjkq  Law. 


FOREIGN  LAW. 

In  the  abaenee  of  proof  to  the  contrary,  it  will  be  presumed  that  the  oommoa  law 
in  force  in  this  state  prerails  in  a  foreign  country.— Ihce  Biffk,  j^ppeUant,  BIB 

See  CoMnuoT.  11. 


FRAUD  AND  FRAUDULENT  CONyEYANCES. 


L  Fraud  in  ftect,  or  an  express  intent  to  commit  fraud.  Is  not  necessary  in  order  to> 
render  a  conveyance  fraudulent  as  against  creditors.    It  is  snflldent,  if  the  effect, 
of  .the  conveyance  is  to  delay  or  hinder  creditors  in  the  ooUeelion  of  their  debcsi 
^BMck  V.  Sherman,  176. 


9l  a,  who  had  recovered  a  judgment  against  B  for  9S,878.TB,  in  an  adfcni  upon 
tract,  and  had  issued  execution  thereon,  and  had  levied  the  same  upon  real 
of  B,  which  was  incumbered  by  a  mortgage  executed  1^  B  to  G,  during  the  pen- 
dency of  A*s  suit  against  B,  and  conditioned  for  the  payment  of  $6,566.07,  in  two- 
years,  with  interest,  filed  a  bill  in  chancery  against  B  and  C,  to  set  aside  tho^ 
mortgage  as  fraudulent  and  void  as  against  him.  On  the  hearing,  which  was. 
upon  bin  and  answer,  it  appeared  that  at  the  time  of  the  execution  of  the  mort- 
gage, C  was  ignorant  of  B's  indebtedness  to  A,  and  of  the  pendency  of  the  suit 

600 


^ 
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for  the  Ttcorery  theoeof ;  and  tliat  the  consideration  of  the  mortfi^age  was  C*s 
execution  of  his  five  promissoxy  notes,  payable  to  B's  order,  in  one  and  two  years, 
to  the  amount,  in  all,  of  the  sum  secured  by  the  mortgage,  and  his  deUvery 
thereof  to  B,  for  the  purpose  of  enabling  B  to  raise  money  by  their  negotiation; 
whether  the  notes  had  in  fact  been  negotiated  by  B,  did  not  appear;  and^  both  B 
and  0  denied  all  fraudulent  Intent  in  executing  the  mortgage.  JETeid,  that  the 
facts  did  not  sufficiently  establish  the  fraud  to  authorise  the  court  to  decree  a 
relaaae  of  the  mcnlgage.— idem. 

SL  Frand  will  not  be  presumed  upon  slight  circumstances;  the  proof  should  be  so 
clear  and  oonclusiTe  as  to  leave  no  rational  doubt  on  the  mind  as  to  its  existence. 
—Idem. 

4.  A  parol  antenuptial  promise,  by  ft  husband,  to  hold  monoy  belonging  to  his  wife 
at  the  time  of  marriage,  as  her  trustee,  and  luTest  it  in  real  estate  in  her  name 
and  for  her  separate  use,  cannot  sustain  a  poet-nuptial  settlement  upon  the  wife, 
as  against  creditors;  such  promise  being  founded  solely  upon  the  consideration 
of  marriage,  and  therefore  within  the  statute  of  frauds.~TFbo(i  v,  Satmge,  816. 

9k  Such  settlement  would  be  void  as  against  existing  creditors;  and  prima  facie 
Told  cTen  as  against  subsequent  creditors;  but  as  to  them,  the  presumption  of 
fraud  arising  from  the  fact  of  indebtedness  may  be  repelled  by  dreamstanoes.— 
Idem, 

%,  Bm  to  reach  and  have  applied  to  the  payment  of  a  judgment  of  $1,878.07,  which 
eomplaiaantahad  reoorered against  B.ftW.,  partners,  In  Iiovembe^l88a,a£arm, 
of  which  the  titte  was  in  B.'s  wife  and  fMher.  The  wife^s  title  was  this:  She  was 
married  to  B.  in  October,  1886;  at  the  time  she  had  $1,600  In  money  of  her  own, 
and  It  was  agreed  by  parol  between  her  and  B.,  on  the  day  preceding  their  mar- 
riage, that  he  should  hold  this  money  aM  her  trustee,  and  invest  it  in  real  estate 
In  her  name  and  for  her  separate  use,  whenever  a  favorable  opportunity  offered; 
and  a  part  of  the  money  was  then  delivered  to  him,  and  the  balance  soon  after 
the  marriage.  In  November,  1837,  B.  purchased  for,  and  procured  to  be  conveyed 
to  his  wife,  with  her  assent,  the  undivided  half  of  said  f^ffm,  paying  therefor 
$1,060  out  of  the  partnership  funds  of  B.  ft  W.  In  June,  1888,  a  like  purchase  for, 
and  oonveyanoe  to  the  wife,  of  the  other  half  of  the  farm,  was  consummated, 
for  the  consideration  of  $1,600,  of  which  B.  paid  $800  down,  and  the  balance  was 
aeeuvedby  a  mortgage  executed  by  the  wife,  and  notes  which  B.  signed  with  her 
as  surety.  At  the  time  of  the  first  purchase,  the  firm  of  B.  ft  W.  owed  sundry 
debts  which  were  not  secured  by  mortgsge  or  otherwise,  but  whether  their 
iaiehCedness  to  the  comphdnant  Chen  existed  did  not  appear.  The  only  title  of 
B.*s  father,  to  the  f^ffm,  was  derived  through  a  <iult-clalm  deed,  exieented  to  him 
hj  B.,  in  1840,  In  consummation  of  a  purchase  of  B.*s  interest,  supposed  to  be  a 
Ufe  estate,  made  in  good  faith,  and  for  a  valuable  consideration,  but  with  full 
knowledge  of  all  the  facts.  Held,  that,  as  to  the  complainants^  the  farm  must 
be  deemed  the  property  of  R,  and  subject  to  sale  to  satisfy  their  judgment 
against  B.  ft  W.—Jlesk 


VBAUDS^  STATUTE  OF. 
8ee  OdmsAOT,  18,  18,  14.     Travd  joid  Feaudulemt  ComrsTAiioES.     LAMnuttn  ivv 

TkSAKT,  1,  7.    MOBTOAGS  OF  Lazo),  1.    Flxadxno,  1,  S. 
Vol.  IL  S6  631 


^ 
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GENSBAL  BANKDia  lAW. 

lliegQiMnllMuiktair  law(S.  L.  1887,  p.  7B)  beiiiff  nnoonatitattoiial  and  Toid  in  so  fkv 
as  It  pfotports  to  confer  corporate  powers  {Green  v.  Gravee,  1  DoagL  MidL  B., 
861),  no  foredosure  can  he  maintained  npon  a  mortgage  ftxiMmted  to  a  bank 
organised  under  its  proTislons.— Hurfdu^  v.  BHtaii^  1»I. 

See  Oaar&iOT,  C    Evinsaus,  ft. 


aBAND  JX7BT. 
8es  CBDmrAL  Law,  S,  S,  4. 

QUABANTT. 

See  Puunnis,  1,  ft 

OITABDIAK. 

1  It  was  not  neeesisry  that  the  gnaitHannhtp  bond  required  br  the  code  of  1887  (pt 
58,  f  8)  should  be  executed  hy  the  guardian;  it  was  enough  if  a  bond  with  snlB- 
oient  sureties  was  giTsn.— Ailsier  v.  Oofctey,  iSS. 

ft  If  the  guanUan  was  a  manied  woman,  and  united  with  snrades  in  esecnllng  the 
bond,  it  seems  tiiat  the  bond  was  good,  notwithstanding  her  incompetency.— 
Mem. 


ft   ThA  hand  wm  net  a.  nnawlMmi  pwanftilant  to  tliA  tk^rmtmHtm  nf  tlf  twiat  mf  gti^^wdlM^n 

—/desk 

4.  Both  at  common  law  and  under  the  code  of  1827,  a  married  woman  was  compe- 
tent to  be  a  guardian  with  tlie  assent  of  her  husband;  and  his  assent  maj  be  pre- 
sumed fromhis  joining  with  her  in  executing  the  bond  required  to  be  giren  before 
■ale  of  the  ward*s  estate.— Idem. 

8.  Under  the  code  of  1887  the  probate  court  liad  no  power  to  appoint  a  guaidiatt 
for  a  minor  over  fourteen,  and  within  the  terrltotj,  without  Hrrt  citing  him  to 
appear  and  choose  his  own  guardian.— Jclem. 

ft  A  feme  otnertt  wlio  Is  guardian,  can  couTej  the  real  esfeateof  her  ward,  wlthoot 
her  husband  joining  in  the  deed.— idem. 

7.  Non-compliance,  bj  a  guardian,  with  the  requirements  of  the  statute  relative  tn 
the  notice  to  be  given  of  the  sale  of  real  estate  of  tbe  ward,  under  license  of  the 
probate  court,  will  not  invalidate  the  title  of  a  bona  fide  paniumer.—Idesn. 

See  PnioncB,  6,  ft   Pbobatb  Oovnrr,  1-ft  * 


HIGHWAY. 

1.  Indictment  for  obstructing  a  high waj.  As  appeared  in  support  of  the  indictment, 
the  alleged  highway  was  situated  upon  a  tract  formerly  known  as  the  AntolM 
BeauUen  farm,  which  was  annexed  to  the  dty  of  Detroit,  In  18S8 ;  in  18S8,  the 
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defandaatk  being  proprietor,  oaiued  the  same  to  be  forreTed  into  lota,  blodn  mnd 
■treeita,  and  a  plat  thereof  to  be  reoorded,  on  which  the  aUeged  highwaj  was  laid 
out*  and  designated  ** Street  leading  to  buiying  ground;  **  but  the  plat  was  not 
acknowledged.  Heid,  no  dedication  under  R  L.  1888,  p.  S81,  which  proTidee  that 
**  town  plats  executed,  acknowledged  and  recorded,  in  the  manner  therein  pre- 
soribed,  shall  be  deemed  a  sufficient  oonyeyanoe  to  Test  the  fee  of  such  parcels 
as  are  thereon  expressed,  named  or  Intended  to  be  for  public  use,  in  the  ooontj 
la  which  SQoh  town  lies,  in  trust,**  eta— Psc>pla  v.  BeauMan,  tSS. 

"9.  Am  further  appeared,  after  the  plat  was  recorded,  the  defendant  oonrojed  to 
different  grantees,  and  at  sandiy  times,  by  deeds  duly  executed  and  acknowl- 
edged, several  lots  designated  thereon;  the  deed  describing  the  lots  according  to 
the  plat,  and  referring  to  it  as  of  record.  Held,  that  these  oonyoTe&ces  did  not 
suppU  the  defect  in  the  plat,  or  operate  as  an  acknowledgment  of  H.'-Mem. 

Z.  But,  hOd  further,  that,  independent  of  the  statute,  there  might  be  a  valid  dedi- 
cation at  common  law,  hy  acts  in  pait,  without  deed;  and  that  the  making  and 
recording  of  the  plat,  and  the  execution  of  the  oonrejanoes  of  the  lots  as  desig- 
nated upon  it,  were  acts  in  patBt  of  the  defendant,  tending  to  establish  snob 
dedication.— iSlem. 

4.  Acts  in  pait,  however,  to  oonstttote  a  valid  dedloatton,  must  olearl/  evinoe  an 
Intent  to  dedicate.— JUest. 

•0.  And  all  such  acts  of  the  proprietor,  tending  to  show  his  Intention,  are  admlsBible 
In  evidence,  where  it  Is  attempted  to  establish  a  pnbUo  right,  against  that  of  the 
proprietor.— JUem. 

4.  Held,  accordingly,  that  it  was  competent  for  the  defendant  to  rebut  the  pre- 
sumption of  dedication  arising  from  his  acts  proved  In  support  of  the  Indictment, 
hj  evidence  of  tacts  tending  to  show  that  no  dedication  was  intended;  as  that 
the  locuB  in  guo  was  originally  a  private  lane,  leading  along  the  westerly  side  of 
the  Antoine  Beaubien  farm;  that  in  lflS7,  the  defendants  ancestor,  then  being  the 
proprietor,  conveyed  a  portion  of  the  farm  to  the  dtj  of  Detroit,  for  a  burial 
ground;  and,  in  the  same  indenture,  granted  a  right  of  way  over  this  lane,  for 
the  purpose  of  ingress  and  egress  to  and  from  said  burial  ground,  the  city  cove- 
nanting,  in  the  same  Instrument,  to  erect  and  maintain  a  gate  at  the  entrance  of 
the  lane  from  a  public  street;  that  this  gate  was  afterwards  erected  and  for  a 
long  time  maintained;  that  on  a  plat  of  a  portion  of  this  farm,  made  by  the 
defendant,  and  placed  upon  record  in  188S,  this  lane  was  designated,  **  Lane  to 
buiying  ground;  **  that  about  1885  or  1880,  it  ceased  to  be  used  as  a  way  to  the 
burial  ground,  on  account  of  the  opening  of  public  streets  leading  thereto,  which 
were  more  convenient;  that,  in  1886,  the  defendant  resumed  exclusive  possession 
of  the  lane,  on  the  claim  that  the  right  of  way  over  it,  granted  to  the  city,  had 
been  forfeited;  that  In  1887,  the  dty  released  the  right  of  way  to  the  defendant; 
that  from  that  time  to  the  finding  of  the  indictment,  the  defendant  had  continued 
occasionally  to  leasee  sell  or  convey  portions  of  the  lane;  and  he,  and  those 
i^iiLiiwing  under  him,  had  occupied  and  built  upon  the  same,  as  his  and  their  pri> 
vate  proper^;  that  it  never  had  been  a  thoroughfare;  nor  had  it  ever  been  open, 
used  or  improved  as  a  public  hi^way.— JGfem. 

7.  And,  the  questton  being  presented,  by  a  special  verdict  finding  the  above  facts, 
it  was  held  further,  that  there  had  been  no  dedication  of  the  alleged  way  to  the 
public— iciein. 
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tl  Sed  qutn,  tm  to  wlMCiier,  as  between  the  defendAot  and  his  fiajiteai,  eadk  of  lOm 
oonrejiBoec  to  tlieiii  of  loti  as  designated  on  the  plat,  and  I'tfeiilug  to  1^  was. 
not  an  ImpBed  grant  ot  a  right  of  way  over  the  "street  leading  to  ljm  J  lug  groond,** 
as  laid  out  on  the  plat,  or  an  ImplSed  ooTenant  that  It  should  remain  open  aa  a. 
paldic  highway.— JUeM. 

k  I«and  dedicated  to  public  uses  aa  a  hi^wsy,  by  the  proprietor,  does  not  in  fact, 
become  a  highway,  so  that  an  indictment  wifl  lie  for  its  obstruction,  imtil  accepted, 
or  nsed  as  such.— Jdest. 


lOL  Indtotmanti^aiMttlispiopilsiM!  far  ebstnicUi^  It,  is  BOt>  et 
aooeptaneeit**-JSissik 

See  Etidbics,  8, 8. 

HOX78BB  OF  ILL-FAME. 
See  Dbiboit,  Gnr  or,  S-7. 

HUBBAITD  AHD  WIF& 

Equity  win  not  oomp^  the  spedflo  performance,  by  ft  husband,  of  his  agreement  to> 
procure  his  wlfa  to  join  him  in  the  ooBTeyanoe  of  real  estatA.— IFeed  v.  Terrg^ 

SkU, 

See  Fraud  amd  TaAvmamn  OomrsTiJiCB,  4, 6^  8.    Ouabdlui,  3-6l    PnoBixu  Oooxr^ 

DIFBI80NMENT. 


IMIIEIfNITT. 
See  Ooanouor,  7. 

INDICTiaa?L 
See  CanmiAL  Law,  1    Danoir,  Cirr  or,  S4: 

IMFAJIT. 
Bee  Paaofioi^  fl^  t.   Goabdiaii:   Pftonm  CkoA 

INISBIOB  OOUBT. 

Jt  issmt  that  liiejafy  are  the  judges  of  both  tlie  law  and  lhafSs0ts,lB  al 
special  and  Umlted  jurisdictfon,  derlfed  from  the  stalnftB^  and  whose 
are  regulated  by  the  statute,  and  are  1IS4  aeeonling  to  liie  conns  of  liie 
law.— CftomderloAi  sl  Brown,  Ml 


INFOBMATIOlf. 
See  FuBADZKO,  8,  6L 
C04 
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INQX7E8T  OF  DAMAGEa 

'When,  oo  aa  inquait  of  damagM  under  1 11  of  the  dharter  of  the  Detroit  A  Pontlao 
Baflroad  Oompanj  (B.  L.  18M,  p.  44),  after  liz  juron  had  been  stricken  teom  the 
panel  of  etghteen— 4hree  by  the  corporation  and  three  hj  the  sheriff  for  the  owner 
of  the  land,  who  did  not  attend— one  of  the  remaining  twelve  stated  that  ha  was 
not  a  freeholder,  and  was  thereupon  set  aside,  and  one  of  the  six  who  had  been 
prerionslj  stricken  from  the  panel  was  resummoned,  and,  with  the  other 
eleren,  proceeded  to  make  the  inquest,  it  weu  heid,  that  the  inquest  was  irregu- 
lar, the  sheriff  having  exoeeded  his  authority  in  resummoning  the  juror  who  had 
4>een  previouslj  stricken  from  the  panel.— In  rs  Detroit  dt  JPowtiae  Railroad 
•Company^  SOT. 


IM8FB(7rOB8  OF  ELBOTIONp. 


IBBEGULABrrr. 
qSea  SuBuuvunr,  &-6.    Foioiblb  Eittkt  axd  DcTAZirsB,  11.    Puobatb  Ooubt,  1,  & 

JACKSON,  YILLAGE  OF. 
See  CaBTiOBAU,  6. 


JUDGMENT. 

tSee  ATTAcmiEKT,  8^  9,  10.     Covbiant.     PLBAonro,  S.      Pbaoticb,  d-i.      Pbobatb 

Doubt,  5,  0, 


JUBISDICnON. 

Under  the  Code  of  1887  the  Probate  Oourt  had  no  power  to  appoint  a  guardian  for 
a  minor  over  fourteen  and  within  tha  territofy,  without  first  citing  him  to  appear 
and  <dio06e  his  own  guardian.— BslfiMr  v.  Oakley^  ASS. 

A  decree  of  the  Probate  Oourt,  appointing  a  guardian,  appeared  on  its  face  to 
have  been  made  on  an  application  representing  tha  minor  to  be  under  fourteen, 
and  did  not  show  any  citation  to  the  minor.  ffsU;  to  be  valid  on  its  face,  though 
showing  no  fonnal  finding  of  the  fact  that  the  minor  was  under  fourteen ;  but 
lield,  further,  that  it  might  be  impeached  in  a  collateral  action,  by  showing  that 
tha  minor  was  at  tha  time  over  fourteen.— /islem. 

Appbal  fbox  Ckarobbt.  Attaobmbht,  1,  7-10.  OaanoBABi,  S,  ft.  Danwir, 
CiTT  or,  1,  7.  FoBcmLB  Ehtbt  ams  DsrAZirBB,  1.  6,  0,  7,  IS.  Jvstiow  cm  tbb 
Pbacb,  1.   Pbobatb  Ooubt.    Bbfuvih. 


JURY. 

i8ee  Obdonal  LaWi  9»  Si  4.     Fobodlb  Bbtbt  ahd  Dbtaikbb,  If.     Intebiob  Oomr. 

IiiqiPBBT  or  Dakasbs. 
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JUSnCB  OF  THX  FEAOK, 

1.  UndAT  tiie  justloM'  act  of  1811  (8.  K  1841,  p.  81,  K  1*  80. 4S).  a  jwtioe  of  tlie 
peace  has  no  power  to  tiy  a  came  in  which  tt  appeara  hj  the  plaadingi  that  a 
quettion  of  title  to  real  eatate  la  inTolTed,  and  the  title  ii  dUputed ;  hot  where 
the  title  is  admitted^  as  hj  demurrer  to  a  declaration  alleginc  it.  the  juatloe  has. 
Joiiadictlon.— 5lou<  v.  JCeyet,  2&b. 

1.  A  Jnstioe*a  return  to  a  oertiorari  showed  a  Terdict  rendered  l^  a  Jozy  in  the 
cause,  its  amount,  and  the  amount  of  ooats  taxed;  but  it  did  not  appear  thereftom 
that  the  justice  had  formerlj  entered  judgment  upon  the  verdict.  Hdd,  suffi- 
cient; the  finding  a  ▼eidict  in  a  justioe*s  oonrt,  being,  in  legal  effeet^  a  judgment. 
— OfKnet  V,  BetU,  05. 

1  The  justfoea*  act  of  1841  (B.L.  1841,  p.  81)  did  not  anthorin  the  renewal  of  an 
execution  on  a  justice's  judgment  returned  unsatlsfled  for  want  of  goods  and 
chattels,  but  provided  that  a  further  execution  might  thereupon  be  iasued  (S  80); 
and  it  repealed  the  statute  prsvioualj  in  force  anthoiixlng  such  renewals  (B.  B. 
1888,  p.  88S,  1 80),  with  this  saving  clause:  "The  repeal  shall  not  aflTeot  any  act 
done,  or  any  right  accruing  or  accmed,  or  efltablished,  or  any  suit  or  proceeding 
commenced,  in  any  civil  case,  bat  the  proceedings  in  eveiy.such  caae  shaD  be 
conformed,  when  necessary,  to  the  provisions  of  this  act"  d  ITSi)  J7ald,  that, 
notwithstanding  this  saving  dauae,  an  execution  issued  before  the  act  took  effect 
oould  not  be  renewed  after  that  time.— Jocfesoa  v.  Sheidonf  15k. 

See  CornQBABL    Fobcxblb  Emtkt  .amd  Dstaihxb.    Invsaioa  Oooxr.    Wimnaa. 

LACHES. 
See  Ramuhtftot.    Ezbcutiok,  S,  8.    FnAonca,  8-18L 

LANDLORD  AND  TENANT. 

L  A,  by  deed,  leased  premises  to  B,  who  afterwards  aarigned  the  lease  to  C  A 
assented  to  the  assignment,  and  agreed,  by  parol,  to  accept  C  as  hie  tenant,  and 
to  look  to  him  for  the  rent.  Ifeld,  that  there  had  been  a  sufficient  surrender  of 
the  lease  br  operation  of  law,  to  satisfy  (B.  L.  1838,  |  9);  and  that  A  oould  not 
afterwards  "»^"*^»  covenant  against  B  for  the  rent— logon  o.  AMdenon,  JOL 

I  Heidy  that  a  suit  against  a  leaeee,  to  recover  possession  of  the  demised  premises, 
on  account  of  the  non-payment  of  ranti  etc.,  was  properly  brought  by  the  lessor 
in  his  own  name,  although  he  had  previously  asstgned  the  rents  to  aocme  under 
the  lease,  to  a  third  person.— Cftamfterlain  «.  Proton,  ISO. 

L  A  tenant  holding  over  after  the  expiration  of  his  tenn,  cannot  set  up  title  to  tli» 
premises  in  a  third  person,  in  defense  of  an  action  b7  his  landlord  to  recover  the 
possession.— Jnallbnsr  v.  Been,  217. 

.  WaterwasleasedbytfaefoDowingwords,  viz.:  "The  right  and  privilege  of  draw- 
ing from  the  west  side  of  the  race  now  making  by  the  said  party  of  the  first  part,, 
in  TpsDantl  aforesaid,  and  leading  to  his  new  saw-miU,  at  any  place  within  six- 
teen  rods  from  the  head  gate  of  said  race,  as  much  water  as  will  run  through  a& 
aperture  of  two  feet  square,  under  a  head  of  four  feet  from  the  top  of  said  aper- 
ture, for  the  use  of  canylng  macfaineiy  for  iron  works,  provided  so  much  shall  1» 
needed  by  the  said  party  of  the  second  part  for  such  use."  And  the  lease  fnxther 
provided  as  follows:  **  That  in  caae  the  two  feet  square  of  water  should  not  1» 
enough  for  the  use  ef  such  iron  works  as  the  said  party  of  the  second  part  may 
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hereafter  erect,  near  said  race,  he  shall  haye  as  much  more  as  shall  be  neoessaiy 
for  such  use,  l^  paying  therefor  at  the  same  rate  as  for  the  two  feet  8q;aare  afore- 
said ; "  and  also,  *'  that  in  case  a  snffldent  quantity  of  ore  cannot  conyeniently  be 
procured  for  canying  on  said  iron  works  to  adyantage,  the  said  two  feet  square 
of  water  may  be  used  for  such  other  machinery  as  the  said  party  of  the  second 
part  shall  think  lit  and  proper.**  Ifeld,  that  construing  the  words  of  demise  by 
the  other  parts  of  the  instrument^  the  lessee  was  entitled  to  as  much  water  aa 
would  run  from  the  race,  into  a  flume  conducting  it  to  the  iron  works,  through  an 
aperture  two  feet  square,  made  in  the  side  of  the  race,  not  lower  down  than  four 
I  feet  below  the  surface  of  the  water  in  the  race;  and  not  to  as  much  water  as 

would  flow  through  an  aperture  of  the  sixe  and  under  the  head  mentioned,  into 
open  space,  or  directly  upon  the  wheel  where  it  was  applied.— iforrit  v.  Shower' 
man,  16. 


ft.  Held,  also,  that  the  oorrectness  of  this  oonstmotlon  was  made  more  manifest  hy 
a  consideration  of  the  extrinsic  fact  that  ten-sixteenths  of  the  whole  Tolume  of 
the  riyer,  or  sufllcient  water  to  propel  six  or  seyen  run  of  stones  in  a  grist-miD, 
would  pass  into  open  space,  through  an  aperture  of  the  siae  and  under  the  head 
mentioned.—Jdeiik 

6.  Held,  further,  that  on  the  hearing,  on  a  bill  filed  to  obtain  an  admeasurement  of 
water  under  the  lease,  such  extrinsic  fact,  though  not  alleged  in  the  bill,  might 
be  glyen  in  eyidence  for  the  purpose  of  showing  the  intention  of  the  parties  to 
Uie  instrument.— Idem. 

7.  After  the  execution  of  a  lease  of  as  much  water  as  would  flow  through  an  aper- 
ture of  a  certain  siae,  to  be  talren  from  the  side  of  a  race,  the  parties  agreed  by 
parol  that  the  water  should  be  taken  from  the  dam,  instead  of  the  race;  and  that, 
in  accordance  with  what  was  the  original  understanding,  though  ambiguously 
expressed  in  the  lease,  the  water  should  be  measured  at  the  head  gates.  While 
the  whole  agreement  rested  in  parol  merely,  but  after  that  part  of  it  which 
related  to  the  place  from  which  the  water  should  be  taken,  had  been  executed, 
the  lessee  agreed  to  assign  the  lease  to  the  third  person,  who  thereupon  entered 
into  possession  and  continued  to  take  the  water  from  the  dam.  Before  any  writ- 
ten assignment  was  executed,  howeyer,  the  following  memorandum— '*  It  is 
furUier  agreed  that  the  water  is  to  be  measured  at  the  head  gates  "— ^was  added 
to  the  lease  and  signed  and  sealed  by  the  lessee.  Held,  that  the  partial  execution, 
by  taking  the  water  from  the  dam,  of  the  agreement  yarying  the  terms  of  the 
lease,  took  the  whole  agreement  out  of  the  statute  of  frauds.— Idem. 

8.  Held,  also,  that  in  equity,  that  is  notice  of  a  fact,  which  is  sulflclent  to  put  the 
parties  on  inquiry;  and  that  the  fact,  that,  at  the  time  of  his  contract  to  assign 
the  lease,  the  lessee  was  in  possession,  taking  the  water  from  the  dam  instead  of 
the  race,  in  accordance  with  a  part  of  the  agreement  yazying  the  terms  of  the 
lease,  was  notice  to  his  assignee  of  the  whole  agreement,  anc^he  was  therefore 
bound  by  it— Idem. 

Bee  EyiDKNOB,  L    Foroibls  Entbt  amd  DBTAnoB,  1,  &-14, 1& 


LAW  AND  FACT. 
See  OdmuoT,  10.    F6roiblb  Bhtry  .amd  Dktaihkb,  Ul    ImmuOR  Ooubt. 

LEVY. 

On  real  estate,  effect  of.    See  ExBounoH . 

On  personal  property,  effect  ot    See  Bujub  of  Exobaicos  axd  Pbokissort  Moias,  0^ 
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UEZLOCL 


See  MBcniAnai*  UaL 

m 

UmTATIOHB,  STATOTB  OF. 

An  act  of  Kaj  ISth,  1810  (R.  L.  1888,  p.  870,  |  ^  limited  tbe  time  flbr  bflnflns 
ejectment  and  other  reel  end  poeiwBmy  actions,  for  cansee  of  action  thereafler 
aocraing,  to  twenty  yean.  An  act  of  KoTcmber  B^  1819  (lb.,  408y,  Ifmtted  tbe 
period  to  lei»  yean  where  the  canae  of  action  had  then  aocmed.  The  Rewiaed 
wlildi  took  eftBOt  Angoit  81, 1888,  repealed  thve  aeti  0^  6B0K  aM  anb- 
.  new  limitation  eC  fwMly  yean,  hy  dL  1,  tit.  Tf,  pt  8d,  the  eighth  aeo- 
lion  eC  whldi  provided,  howerer,  tiiat  caoaes  oC  action  which  dnttld  have  aoenKd 
heCore  theaaldSlatof  Aa«ast»18n^ahoaldDothe  alltated  hyttat  chapter,  hot 
ahookl  be  detennJned  by  the  law  nnder  which  the  aame  acemtA.  Ih  eJnulinMil, 
conmienoed  in  18M^  for  a  canae  eC  action  wbkh.  aocmed  in  Iffi^  U  tooe  htU^ 
oonstnilnff  aec  8  above  referred  to,  with  reforanoe  to  the  other  provieioiia  of  the 
Beviaed  Statntea  of  1888^  relating  to  the  eame  sabject  (S  7,  p.  674.  ||  Si  >.  Pw  €87, 
IS  lO^  97,  PL  681^  that  the  action  waa  haired  by  the  act  of  Koveodier  0th,  IttBi^ 
LatUif  V.  OrtMier,  SOT, 

XABBIAQB  SmTLEXENT. 
■ae  WmAxn  urn  Fraudulbit  OomrwrtAwcmB,  441 

KARRTWT)  WOMAN. 
See  GvAinuM,  S,  4     HoaiASD  Aim  Warn. 

iCAYOB's  ooumr  of  Dsrsorr. 

See  Drboit,  Cett  or,  1«  7. 

KBCHAlliaB*  LIEN. 

The  Hen  ef  a  meohanle  or  material  man,  under  the  code  of  1888^  p.  188,  for  Inhor 
done  or  materials  ftimlflhed  In  the  constniotion  of  a  building,  attachea  only  wpon 
the  intereat  of  the  person  for  whom  it  was  erected;  and  doea  not  Iniwinliii  any 
pre-existing  right  or  title  of  any  other  person.— Sbolet  v.  Or^ffb^  ft. 

If,  therefore,  when  the  Hen  attaches,  the  person  canslngthe  buOdIng  tobesreded 
has  no  title  to  the  premlsss  on  which  it  stands,  but  a  mere  right,  resting  In  eon- 
tracts  to  a  oonTeyanoe  on  the  pet  tm  seance  of  a  condltioB  precedent,  and  that 
right  is  afterwords  lost  by  his  failure  to  perf onn  tbe  condition,  subseqaent  pro- 
ceedings to  enforce  the  lien  wlU  convey  no  right  or  title  to  tbe  purchaser.— £!«■». 

Acquiescence  In  the  erection  of  the  building,  with  knowledge  of  afl  the  facts,  by 

the  owner  of  the  land,  will  not  sub ject  his  title  to  the  lien  of  the 

Idem, 

MONUMENTBl 
See  EriDiirca,  Z. 
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MORTGAQS  OF  LAKD. 

t,  Wharo  ▲  WM  pardoned  on  oondlttoa  iie  aecured  the  payment  of  $1,000  to  tho 
oonnty,  and  tbe  ooun^  commiaslonen  took  a  mortgage  to  themselTeB,  Instead  of 
the  ooonty,  it  wot  heldf  that  the  mortgage  was  good,  the  oommiarionen  being 
tmatees  for  the  county,  by  impUoattonof  l»w,  from  the  nature  of  the  transaction. 
^Bood  v.  WinOoWt  08. 

41  WhflM^  In  a  conditional  pardon,  the  parson  pardoned  was  required  to  secure  tho 
payment  of  $1,000  to  the  ooun^,  and  the  coun^  commissioners  obtained  a  mort- 
gage for  $1,160,  the  mortgage  was  held  good  as  to  the  $1,000^  and  v<rid  as  to  the 
residue.— iiiem. 

flea  AaxtoK  uvov  tbb  Oabi,  8^  4    Appraisal  Law,  flL    Gbkbul  Bamkekq  Law. 


NA^OATION,  CUSTOM  OF. 
Bee  CoLusiov  or  Vassnu,  2,  S. 

NON-IMPRISONMENT  AOT. 

"L  Alttioogh  the  non-imprisonment  act  of  1889  (L  1839,  p.  78)  operated  upon  the 
remedy  to  enforce  contracts  made  before  it  took  effect,  it  did  not  thus  construed 
*' impair  the  obligation  of  contracts.  "—Bronwm  v.  Neibberry,  98, 

"SL  A  recognisanoe  of  special  ball  proTiousIy  entered  Into  in  an  action  upon  contract 
was  rendered  Toid  by  the  operation  of  the  act—iSlem. 

Z.  Mere  non-residence  of  the  defendant  In  tlie  action  did  not  prerentthe  act  from 
operating  to  dlsehatge  him  from  liability  to  Imprisonment.— idem. 

4.  Tlie  fftllnre  of  an  agent  to  pay  orer  moneys  which  ha  has  been  employed  to  col- 
lect is  not  "misconduct or  ne^^ect  in  a  professional  employment**  within  tho 
purrlew  of  the  second  section  of  the  act,  the  agent  not  being  an  attomey'Sit-law. 


NONSUIT. 
See  PBAonoB,  li 

NOTICE. 

Of  pendency  of  suit  In  attachment.    See  ATTAomaDrT,  4. 

Of  dUhonor.    See  Bojm  or  Exchahob  ahd  Pbomibsort  NovaSi  4. 

Of  proceedings  to  assign  dower.    See  Downs,  & 

To  quit.    See  ErmnNCB,  1.    FoncmLS  Entbt  um  DacAiasa,  18, 

ConstructlTe  notice.    See  LAzrox^nn  aiid  TxNAirr,  8. 

NUISANCE. 
See  DRRorr,  Crrr  or,  S,  3,  4,  5. 
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OATH. 
See  ajvdatit.    Oouktt  TteisuBSE. 

OVFIOJUL 

Bee  AvvmAfir,  L    Oohiioii  ScmoaLi.    Oohraslb.     OoBroBAnoK,  6^  7,  ]&     OnnnT 
Tbbasobmb.     Elbctiohb.     FoacniA  Emtkx  amd  Dskadbb,  1&,     XcNOttA^  ov 

ONUS  FBOBAin)L 

flee  Bnxe  of  SzoiL&iras  axd  Pbomxmort  Noisi,  S.    Omxjncnr  op  VwanoM,  L    Dm- 
nuor,  10.     FoacsBtM  Ehtbt  ahd  Dbkadoi^  10.     Voanom  Law.     QfiAimfiW,  &. 

PlUXBAXB  OODBT,  tt.     TAX  TmXB. 

PAROL  AGREEMKNT. 

flee  OoBrauor,  19;  IS.   Fraud  axd  TBAomnjarr  OaKrmtAJKcm^  4.  C   LAinunD 

AHD  Tbramt,  1,  7. 

PAROL  EVIDENCB. 
See  OoiPORATioM,  S.    Etizikiicb,  1,  8;  i. 

PART  PERFORMANCE. 
See  OoMTBAOT,  18»  14.   Lahdlord  aj»  Tbuke;  7. 

PARTNERSHIP. 

1.  Hie  benkmptcy  of  partnen  dteolves  the  {Mutaenhip.— iltwood  v.  6Uleli  antf 
Dmwifcnf  906, 

Sl  And  If,  After  tlie  bankruptoji  the  pertnen  oontbine  the  lame  kind  of  ImfliiieeB* 
under  the  leme  partnerahlp  name,  it  is  a  new  partnenhip.— liijem. 


a.  A  dlaaolntlon  of  partnerdiip  pate  an  end  to  the  aothority  of  one  partner  to  hb^ 
the  other.— Idem. 

4.  AooordUn^,  niisra,  after  the  bankmptoj  of  tf  Ann,  the  partnere  oonttanied  Hie 
eame  kind  of  buiinefle,  under  the  same  partnership  name,  and  one  of  them.  In  tiie 
name  of  the  firm,  ezeoated  a  written  acknowledgmeni  of  a  partnership  debt  dis- 
charged l^  the  bankmptoj,  U  wtu  Aeld,  that  the  other  partner  was  not  bound  bj 
the  acknowledgment.— Jdeat. 


PUSABING. 

L  A  declaration  on  a  guaranty  within  the  purview  of  the  statute  of  tnuids  (R.  S. 
1888b  p.  880,  dh.  8, 1 S,  snbd.  8),  need  not  aver  that  the  guaranty  was  in  writing. — 
Daiftan  v.  WiUianu,  81, 
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SL  Nor  that  tho  nndertakixig  guarantied,  though  within  the  purriew  of  the  third 
■eetion  of  the  ftatute,  was  made  with  the  fonnalities  the  itatote  requires.— 
Idem, 

SL  That  the  arerment,  in  a  declaration  on  a  guaranty,  of  notice  to  the  defendant  of 
non-performanoe  bj  his  pxincipal,  omits  to  state  tohen  or  where  the  notice  was 
giren,  is  no  ground  for  arresting  judgmenti  but  only  of  special  demurrer.^-Jdenk 

4.  In  pleading  it  k  not  necessary  for  a  party  to  allege  any  more  than  will  constitute 
prima  fade,  a  sufficient  cause  of  action  or  defense;  aU  b^ond  tills  is  surplua' 
age.—AUomeif'Oeneral  v.  Miehiffan  State  Bank^  860. 

5.  To  an  information  in  the  nature  of  a  quo  toarranto  requiring  a  corporation  to 
answer  by  what  warrant  it  datmed  to  haye,  use  and  enjoy  certain  corporate 
powers,  etc.,  which  it  was  therein  alleged  to  haye  usurped,  a  plea  setting  forth 
the  charter  of  the  corporation,  by  which  the  powers  claimed  were  conferred,  in 
preeentit  is  tk.prima  facie  defense;  for  the  commencement  of  a  legal  existence 
being  thus  shown,  it  will  be  presumed  that  the  corporation  continued  to  exist, 
and  to  perform  its  duties,  until  the  contrary  is  alleged.— Idem. 

tt.  And  where,  in  addition  to  this,  the  plea  contained  aUegatlons  intended  to  show, 
eitlier  a  continued  existence  of  the  corporation  down  to  the  illlng  of  the  inf or* 
mation,  or  that  the  estate  was  estopped  from  insisting  upon  forfeiture  of  the  cor* 
porate  franchises  for  causes  which  arose  prior  to  a  certain  period,  it  vxu  held, 
that  these  allegations  were  surplusage,  and,  on  motion,  they  were  ordered  to  be 
stricken  out.— Idem. 

8ee  BxLLB  or  Bxgel&hob  jokd  Peohissobt  Noxxs,  1,  9;  6.     Oovbcaxt.     VomaaaM 
Ehtbt  axd  DsTAiHXR,  9;  B,  A,  7,  9,  11.    Yabiahcb. 


FBACmOE. 

L  The  circuit  court  cannot  compel  a  plaintiff  to  become  nonsull  He  has  always 
a  right,  if  he  chooses,  to  go  to  the  juxy  with  his  case.— OoAta  v.  Kakunatoo 
Mutual  Inturance  Co.,  JMU. 

8.  The  assessment  of  damages  by  the  derk  is  considered  as  made  by  the  court  (R. 
S.  1888,  p.  451,  %  4),  and  should  appear  to  have  been  so  made  in  the  judgment 
record;  although  the  journal  entry,  from  which  such  record  is  made  up,  properly 
shows  that  the  damages  were  nnoesfwd  by  the  clerk.— JVentiM  «.  i^palding,  86, 

8.  Under  R  8.  1888,  p.  460,  $  4,  the  derk  may  assess  the  plaintlflrs  damages,  on 
default  to  a  declaration  upon  a  coyenant  to  pay  the  costs  and  damages  which 
should  be  awarded  in  a  certain  cause,  aUeglng  a  recoyeiy  In  the  cause,  and  its 
date  and  amount— Idam. 

4.  Judgment  against  P.  and  F.  on  their  joint  coyenant  that  P.  should  pay  all  costs 
and  damages  which  should  be  awarded  against  him  in  a  certain  cause.  It  dii 
not  appear  to  have  been  shown  to  the  court,  nor  did  the  record  show  it  to  be  cer- 
tified by  the  derk,  **  whidi  of  the  defendants  was  prindpal,  and  which  surety  or 
baa**  CR.  8. 1888^  p.  451,  {  9.)  Held,  no  ground  for  reyersal  of  the  judgment  oo 
error.- Idem. 

6.  Where  an  infant  prosecutes  by  proehein  amy,  the  proehein  amy  must  be  regu- 
larly appointed  by  the  court;  and  if  the  suit  Is  commenced  by  declaration,  wltb- 
oot  SQoh  appointment,  it  will  be  dismissed  on  motion.— Hainee  v.  Oatman,  i80. 
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DIDBZ. 


OL  The  pioper  prMttos  In  oar  oooiti,  whoro  aa  inf^ai 


r.  HeU,  that  the  perwn  who 
raletive  to  teqaesti  and 
efctonior,  BMt  sweer  to  m 
the  fi4stsooMttfeiittiiff  gsn^h 


the  effldaTtt  nqnlied  bja  L.  1B44,  pu  U,  f  1^ 

fiati^  whether  tike  detaMtenti  or  hie  e(eflt  er 

upon  the  iiieiits»  finm  hit  owm  ImowitigB  tit 

end  apt  from  iatormeHnn  eaA  belleC— Jnwbh 


iL  A  MMiw  theft  thie  court  wUl  not  leliere  m  ptaintJfl  hi  error  egsinet  the 
quenoee  of  hie  neglect  to  canee  the  toaacciipt  of  the  record  of  the  court  below  to 
be  filed  within  the  time  required  bj  the  eleTentfa  rule,  nnleee  the  neglect  is  fofly 
ezplatned  end  ezeneed.— Xatftrop  «.  Mekt,  «t. 


9.  Bren  upon  alDdaTift  of  hie  attomeXtthaftk  In  hie  opinion,  there 

ground  for  eoing  out  the  writ  of  enor;  end  that»  if  the  caae  aliould  be  heard  on 
tti  merits,  the  judgment  below  would  be  reverMd.— JiiMM. 

10.  And  that  ft  is  no  enfflfient  excuse  of  the  necrlect^  that^  when  the  writ  of  error 
waa  sMTod,  the  clerk  of  the  court  below  promieed  to  make  out  the  traaaeript  and 
deUver  it  to  the  afttomej,  within  the  time  required  bj  the  nde;  theft  the  attomeir 
relied  upon  this  promise,  and  the  lisglnrt  occurred  In  oonaequeaoe  of  the  dark's 
feUure  to  perform  it.— Ideai. 

U.  Motion  for  such  reUef,  founded  upon  sudi  affldaiit  of  merits  sad  of  CmIb  to 
excuee  the  neglect  A  counter  aiOdaTlt  waa  offered,  dio wing  that  the  error  relied 
upon  for  rerersel  of  the  judgment,  did  not  go  to  the  merits  of  the  origfaud  action, 
and  that  the  party  maklwg  the  motion  had  withdrawn  his  plea  In  the  court  below, 
suffered  the  Judgment  to  be  thereupon  entered  against  him  by  default,  and  stipu- 
lated for  and  obtained  stay  of  execution,  without  pointing  out  the  error  to  the 
opposite  party,  who  was  ignorant  of  it.  Heid,  that  the  counter  aflldaTit  might 
be  read,  ae  it  merely  went  to  show  that  It  would  be  egainst  good  talth  for  the 
party  to  aTuil  himeelf  of  the  error,  and  did  not  deny  the  legal  merits  sworn  to  in 
support  of  the  motion.— Jdsm, 

UL  And  upon  the  iriiole  ceee  made  by  both  parties,  the  court  denied  the  motlQa 
ordered  the  cause  docketed  and  dismissed.— Udem. 


18.  Oounter  aflldarito  may  be  read  In  opposition  to  a  motion,  without  having 
served.— JUem. 


AmsATiT.     AxTAGHHaRT,  1-7,  lOi     BuKaunoT.     CnnoaABL     Oormum. 
XxaounoK,  8-ft.    Foboiblb  Emxt  aho  Dbtaqiks,  9,  11^  14.    FiaAnnra,  OL 

BAXB  OOUBT,  1,  S,  9. 


PRINCIPAL  AND  SUBErTT. 


See  BniM  or  Bmataiia  Ana  FadOBsoar  If oias,  5. 


PRESUMPTION. 


See  Bills  of  Exohamob  axo  FaoiossoaT  Nom,  6. 
OoTXKAHT.    Foamaa  I«aw.    I^avs  axd  FaADautsm 

4.     PLBADUrai^  Sk 
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OaanoBABi,  9.    OonaAor, 


OoKTBrAaaBB,  9,  S.   Ouaa- 


INDEX.  589 


PROBATE  OOUBT. 

li  It  was  not  neoenary  that  the  {[uanUanship  bond  required  lay  the  Code  of  1827  (p. 
fiO,  {  5),  ihould  be  executed  by  the  guardian;  it  waa  enough  If  a  bond  with  suffi- 
cient snretlea  was  glTen.— Ailmer  «.  OoXelsy,  U89. 

&  If  the  guardian  was  a  married  woman,  and  united  with  snretiee  in  executing  the> 
bond,  it  seems  thai  the  bond  was  good  notwithstanding  her  incompetency.— 
/dtfiti. 

&  The  bond  was  not  a  condition  precedent  to  the  execution  of  the  trust  of  guardian^ 

4.  Both  at  common  law,  and  under  the  Oode  of  ISST,  a  married  woman  was  oompe^ 
tent  to  be  guardian  with  the  assent  of  her  husband;  and  his  assent  may  be  pre- 
sumed from  his  joining  with  her  in  executing  the  bond  required  to  be  glTcn 
before  sale  of  the  ward*s  estate.— JUem. 

A.  Under  the  Code  of  1887  the  probate  court  had  no  power  to  appoint  a  guardian 
for  a  minor  over  fourteen,  and  within  the  territory,  without  first  citing  him  to- 
api)ear  and  choose  his  own  guardian.— Idem. 

tt.  ▲  decree  of  the  probate  court,  appointing  a  guardian,  appeared  on  Its  face  to> 
have  been  made  on  an  application  representing  the  minor  to  be  under  fourteen 
and  did  not  show  any  citation  to  the  minor.  Heid  to  be  ralid  on  Its  face,  though 
showing  no  formal  finding  of  the  fact  that  the  minor  was  under  fourteen;  but 
held  further,  that  It  might  be  impeached  in  a  collateral  action  by  showing  that 
the  minor  was  at  the  time  oyer  fourteen.— Jdem. 

9 

7.  A  feme  covert^  who  is  guardian,  can  cooTey  the  real  estate  of  her  ward,  without 
her  husband  joining  in  the  deed.— Jdsni. 

8L  Kon-compllanoe,  by  a  guardian,  with  the  requirements  of  the  statute  relatife  t» 
the  notice  to  be  glTcn  of  the  sale  of  real  estate  of  the  ward,  under  license  of  the 
probate  court»  will  not  InTalidate  the  title  of  a  bona  >lds  purchaser.— JUem. 

f.  Under  B.  8. 1888,  the  court  of  probate  had  power  to  issue  »  commission  to  take 
the  deposition  of  »  witness  to  a  wlD  residing  out  of  the  state.— Ausfi^  ^PP^ 
lant 

See  Dowm,  &    GtriBnux.    WnXb 


FROGHEIN  AMY. 
See  FRicnon,  6^  6L 

QUO  WABRAinX). 
See  PLKAonra,  6^  6L 

REOOGNIZAKCS. 

See  Non-IvniBoiQiBiiT  Act,  S.    Sbxufv,  1. 

673 


590  INDEX. 

BEOOBD. 
6m  FmAorrtam,  t,  4 


LA.W.    Nov-lMFBonnnn  Aor,  1,  a. 


BEFLBVIM. 

Th&  droolt  oooit  hM  no  power  to  grant  an  order,  in  en  notion  of  replevin,  nnder  R. 
a  108,  p.  MB,  eh.  6h  raqntrinc  An  plaintiff  to  file  a  aev  vepiorin  bond.— Lyndk  «. 


REPLEVIN  BOim. 
See  OoTBVAiiT. 

BETROSFBCTIVE  LAWS, 
flee  AWBAisAX.  Law,  L   Ksboptiov  Law.    NoH-Inminomanrr  Aat,  1,  ^  & 

RBTUBN. 
See  AmcsiaDiT,  &    XzBoonon,  7.   Jraxioi  or  isn  PBion,  9L 

BALE. 

flee  AppnAUAL  Law,  1,  S.    Attagbmsmt,  9.    EznoonoK,  4-7.    OuAnoiAH,  7. 

PnonAn  Oounr,  8L 

saubfagtiok. 

See  BiuA  ov  EzaHAmra  amd  PnomaeonT  Nomi,  6w   Etnuurioy,  1. 

SCHOOL  DIBTBICrr. 
See  OoMiiDV  Sgbooca 


L  ▲  riierlff  oannot  eoneUtute  a  depatj  for  a  particniar  aofe,  ezoept  hf  wamal  in 
writing;  and  tbe  amet,  on  a  bench  wamnt,  of  a  perKm  iiwii^it^,  and  under 
recognizance  to  appear,  Ij  one  having  only  Terbal  authori^  from  the  eheriff,  is 
illegal,  and  doee  not  discharge  the  recognisanoc^iVopIt «.  Jfoore,  2. 

a.  A  dieriff  will  not  inonr  the  penalty  nnder  B.  S.  1888,  p.  88i,  f  fi,  for  eeUiiv  reel 
estate  without  giving  the  notice  required  hj  law,  if  the  sale  be  void  in  oonse- 
qnence  of  the  unconstitutionality  of  the  law  under  which  it  was  made.— IFtZtertf 
«.  LongttrM*,  in. 

See  OoNSTAnLB.    bnqomn  or  Damaohl 
074 


INDEX.  591 

SPECUnC  FEBFOBMANGB. 
Bee  Cknrnuor,  It.    Hubbaxv  asd  Wiva. 

STREET. 
See  HioawAC 

SXTNDAT. 

1.  Oontnwrte  nuula  on  Suadaj  ve  not  Totd  «ft  conmion  law.  Swii6to.^Afflwt  «l 
fidmea,75. 

t.  Where  two  penoni  traded  hones  on  Snndaj,  and  one  of  them  gafe  the  other  his 
prmniseory  note  for  the  differenoe  in  Yalne  of  the  hojme  as  agreed  upon:  Held; 
in  Tiolatton  of  B.  8.  1888,  p.  908^  |  1,  which  prohiblti  "any  manner  of  labor, 
hnitnw  or  work  **  on  that  day,  "ezoept  only  worka  of  neoesd^  and  oharltj,** 
and  that  the  note  waa  therefore  void.— Jdam. 

SUBPLUSAQS. 
See  PUBADnro^  4,  6^  OL 

8UBVET. 
See  EvmaMCB,  fl;  8L 


See  OooNTT  TaaiaTTBca.     Tiz  Tnua. 

TAX  TITLES. 

r*B  deed  in  oonsommation  of  a  tale  of  land  for  tazea,  under  the  act  of 
mr  (BL  L.  1888,  p.  MX  is  CTldenoe  of  the  raKuLtritj  of  the  Moie  only;  and  a  par^ 
/li^wiiwg  title  under  it»  most  show  afllnnatiTely  that  all  the  proceedings,  anterior 
to  the  sale,  in  the  assessment  and  retom  of  the  taxes,  ha?e  been  had  in  oon- 
forml^  to  the  statate.— LoAfmer  «.  Lovett,  804. 

TOWNPLATa 
See  HiOHWAT,  1,  8,  8. 

TBUST  AND  TRUSTEES. 
See  MoBTQiaa,  L 

USER. 
See  OoRPOBATioK,  1,  8l 

UBUBT. 
See  CoirnucT,  0,  Id 

VARIANCaB. 

There  is  no  Tarianoe  between  an  allegation  that  the  president  and  directors  (naming 
all  of  them)  of  a  corporation,  made  certain  by-laws,  and  proof  that  they  were 
adopted  by  the  president,  and  a  majority  only  of  the  directors.— CaMn  v.  Zola- 
maaoo  Mutual  Intwranoe  Co,,  IMk, 
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TOLUMTABT  OOXTSTiJICB. 

See  FluuD  Am  VrnjaaajUBn  CcmwrnxAJHcaa,  fl^  6L 


See  Ztmnrum,  ft.   FcaaniJi  Bimnr  ixd  Dbtaoob*  U. 


WAT. 


!•  A  win  of  p«nonel  ptopertj,  regolariy  made  eoconlliic  to  tlie  forms  end  solemBK 
tiee  re(|uired  hf  tbe  Uw  of  tlie  teetetor's  domicOe,  is  soflldeot  to  pees  wadi  pra|^ 
ertj  in  eveiy  other  ooantrj  in  which  the  seme  Is  situated.— Bii#fliiBJI»  4iy  flaii#» 

315, 

%.  The  oommon  Uw  preTifls  in  this  state  as  to  wIDs  eoncated  ehroad,  bj  pereoB> 
domiciled  here.— Jdam. 

8.  By  the  common  law  e^eiy  maahas  the  rfsht  to  dispose  of  his  personal  pruyeitj 
by  will.    Bee.  4  of  R.  8. 1888|  p.  870^  merely  oooflrms  that  right— Mem. 


4.  It  is  not»  by  the  oommon  law,  esseaHal  to  the  validi^  of  a  will  that  tt  shoold  b» 
witnessed,  and  oar  statute  OLa  lfla8» p^ 8711^ S S;  I*  m*.  p.  Ml  S MX reqpirins 
stteetatlon  by  three  sltatBiui  ^ppiiee  oajy  to  wills  made  withto  this  state.— J 


ft.  geld,  acconlingly,  that  a  will  of  personal  prupertj  eaaeented  abroad,  by  a  ] 
who  died  there,  but  whoee  domicile  was,  af  the  time^  In  fhis  state,  was  vaUd. 
though  unattested  by  three  witnesses.— JBem. 


e.  A  legatee  Is  a  competent  witness  to  a  wfl^wlMve  the  statute  rendera  the 
to  a  witness  Toid.    fiesiUe.- Jdesk 


WlTMJfibXL 

Hie  statute  <a  L.  IMO,  p.  18S,  |  14X  allowing  te  oertain  offlcers  thstetenaoMd, 
dollar  per  day  **for  attending  on  subpcsaa  with  bills,  reoordsb  or  other 
eTidenoe,*'  doee  not  apply  te  a  Justice  of  the  peace  in  attendance  wtth  his  doAsC 
i¥enttM  cl  ITeMer,  5. 


See  Aomnr  vroH  fm  Cisi,  L   Bbim  ev  Hwiwiw—  lan  FsmnMner  Mons,  t. 


BND    OF    VOLUME    TWO. 


i 


1 


